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''AWUEDaud  DETERMINED  '^'3' 

Com  of  KING'S  BENCH, 
^  Hilary  Temi, 

In  the  Fifty-Third  Te9|^f  the  Reign  of  Geohgb  III. 


Reid  againji  Fryatt*  jTi'ii 

UPON  a  rule  for  fettmg  afide  an  award,  the  only  Wh«re « cmrt 
,     ,  1  r  ,.  /    w«»  referred 

quettion  was  whether  the  time  for  making  the  under  a  jarfge'i 
avrard  had  been  duly  enlarged :  as  to  which  it  appeared  provi&that  the 
that  the  caufe  had  been  referred  under  a  Judge's  order,  JJouMmakc hit 
contaming  a  provifo,  that  the  arbitrator  (hould  make  his  ^*^  ®"  **' 
award  on  or  before  the  13th  of  S^ttmier,  but  if  he  certain;  bat  if 

«      ..  •  .     »  1        -  t  1  .     helhouldnot 

Ihottld  not  be  prepared  then,  the  time  to  be  enlarged,-  be  then  pre- 
from  time  to  time,  as  he  might  require,  and  a  judge  of  [}"«  Should  be* 
the  CQurt  might  think  reafonable  and  juft.     On  the  lath  '  Jimc^fotimerM 
of  September  the  arbitrator  made  an  indorfement  on  the  q*i"|^a^„^dT 
order  of  refecence,  that  he  required  the  time  to  be  en-  J"**?*  "^.^^^ 

*  court  might 

itfged  to  the  firft  day  of  next  Mkbodtnas  term.;  and  on  think  rea- 
fonable and 

"^  juft :  held  that 

the  tiAe  for  making  the  award  was  dul/  enlamd  by  the  arbiti^tor  indorfing  on 
the  order,  on  the  day  preceding  the  expiration  of  the  original  timei  that  he  required 
ferther  time ;  •Ithough  the  judged  ordcfi  granting  fuch  further  time  waft  not  obtained 
untiUdayrabfequcoc: 

V0L.L  B  the 
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1813.        the  26th  a  judge'sr order  was  obtained  to  that  effeift,  and 
on  the  30th  the  arbitrator  ms/de  his  award.  « 

Parh  and  Brottgham,  who  (hewed  caufe  againft  the 
rule»  contended  that  the  time  was  duly  enlarged  by  the 
indorfement  made  by  the  arbitrator  on  the  day  preceding 
the  expiration  of  the  original  time  allowed  for  making 
the  award ;  and  that  the  judge's  order  fubfequently  ob- 
tainedi  being  in  the  nature  only  of  a  coiifirmation  of  the 
z€t  done  by  the  arbitrator^  related  back  to  the  date  of  the 
indorfement. 

lie  SoSdior^General,  in  fupport  of  the  rule^  main^  1 
tained  that  the  terms  of  the  order  of  reference  required 
that  both  the  a&  to  be  done  by  the  arbitrator  and  the 
judge^s  order  (hould  precede  any  enlargement  of  the  time^ 
and  that  confequently  the  original  time  had  elapfed  be- 
fore the  enlargement  could  take  efie£l. 

Lord  EiLENBORouGH  C.  J.  This  is  merely  a  quef- 
^ion  of  grammatical  conftrufkion  on  the  t^rms  of  the 
order  of  refefence }  and  upon  that  conftru&ionlown  I 
hare  no  doubt  that  the  judge's  order  was  in  time,  and 
that  it  is  not  neceflary  it  fliould  have  been  obtained 
within  the  time  limited  to  the  arbitrator  for  making  his 
award.  The  words  of  the  provifo  are  «  that  he  ihaU 
make  his  award  on  or  before  the  13th  of  September i  the 
arbitrator  therefore  had  tlie  whole  of  the  13th  given 
him  for  that  purpofe,  tvith  power  to  enlarge  the  time  if 
he  requited  it :  but  if  any  part  of  that  day  is  to  be  fub^ 
traded  for  applying  for  a  judge's  order  for  enlarging 
the  time  for  making  his  award,  then  he  would  not  have 
all  the  time  allowed  him  for  that  purpofe  by  the  ternw 

of 
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<if  the  reference.  Perhaps  then  it  might  be  a  nice  quef- 
tion  whether  the  arbitrator  might  not  have  enlarged  the 
time  immediat^y  after  the  expiration  of  the  original 
period  allowed  him,  but  it  is  enough  that  he  might  have 
d«im  fp  9t  tlie  very  laft  moment  of  that  period^  and  it 
foUpwn  fioBQ  tbeiuse  that  the  judge's  order  may  be  fub« 
{•qiieat  to  it»  and  if  once  the  piecife  point  of  time  may 
be  pofieda  then  it  becomes  a  queftion  for  the  judo's  dif* 
cretiom  The  power  of  enlarging  is  placed  in  the  ar- 
bitralort  but  that  ppwer  ie  to  nsceive  a  fuUequeqt 
ratification  fiom  die  judge  to  give  it  tSkGt }  which  has 
becg  done  in  this  cafe :  and  ^e  judge  icaMrdiog  to  the 
language  of  the  older  has  dbought  it  leafimable  and  ya£t 
that  die  time  Ihould  be  fo  enlarged*  This  feems  to  «n- 
fwer  the  intent  of  fuch  a  provifion>  which  it  does  not 
occur  to  tae  )ud  any  other  material  purpofe  than  that  of 
authenticating  the.  a&  of  ei|Iargement  required  by 
the  arbitrator. 

The  reft  of  the  Court  agreed ;  and  Le  Blanc  h  added 
that  this  term  ought  never  to  be  inferted  in  orders  of 
reference ;  but  that  it  ihould  be  left  to  the  difcretion  of 
the  arbitrator  alone  to  enlarge  the  time  as  he  might 
leqtnre. 

Rule  difcharged. 
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yj^[]^,^  Caxbnove  and  Another  agaift/l  Vauohan. 

Where  the  T}ARK  in  the  lad  term  obtained  a  rule  nifi  for  eotev- 

pUxnttfls  filed       JT     ,  i...        «.        rt.  «.« 

abillinChtn-  ing  ^  noHluit  in  this  action,  whi»  wan  upon  a 

S^f^tlon^of""  poHcyofaflurance,  (in  which  the  plaintiffs  had  recotewd 

rKwhicr  *  ^^^  ^^"^^  Lord  EUenbcrougiCL  at  the  La^uhn 

^e  defendant  fittines,)  upon  an  objeiiion  made  to  the  admiflibility  of 

did  not  put  in  ^ 

wy  anfweo  the  depofition  of  one  Levris  Pliti,  which  had  been  re^ 
Uffs  af^wardt  ceived  in  evidence  for  the  plaintifl^ ;  reipeding  whidi  it 
t?d«  of  thi  appeared  by  his  Lordfliip's  report,  that  the  plaii«iii% 
SuiSnltU^of  ^^^^  **  commencement  of  this  adion  on  the  5th  of 

thewitnefs.  jif^y  laft  filed  a  bill  in  the  Court  of  Chaacerr  agatnft 
and  gave  notice,        ^  '  ^ 

thereof  to  the   '  the  defendant,  for  a  commiffion  to  examine  witnefles 

defendant,  and       ,  ,  •     r  i  .       .  - 

•ftheinterro.  abroad,  and  for  the  exammation  of  the  faid  PKit 
unded*to"be  de  bene  effe,'  to  which  the  defendant  did  not  put  in  any 
ralne^tDhig*"*  ^i^f^cr ;  on  the  i  cth  of  May  the  plaintiffs  obtained  an 
examined  the      ^^j^^^  ^f  jjje  Court  for  the  examination  of  Plitt  de  bene 

witneis.  Who 

left  Londott  the    effe,  and  gave  regular  notice  thereof  to  the  defendant, 

next  day  for  a  /.         V   t  •  •  t_ 

foreign  country,  and  ferved  him  with  a  copy  of  the  interrogatories  in 
turnrdrand"     chirf  J  and  the  witnefs  was  examined  on  the  evenfaig  of 

IftemlUdi'^b-  **^  d^y »  *^  ^^^^^  ^^^^  "^  crofs-ittterrogatories  were 
uined  a  further  f^i^A  nor  did  any  one  on  the  part  of  the  defendant  attend 

order  that  the  '  *^ 

depofition  of  fuch  examination.  On  the  25th  of  Jufte  following  the 
flioald  be  pub-  plaintiffs  obtained  a  further  order  for  publication,  which 
that  it  m^ghV     after  reciting  that  it  was  prayed  that  the  depofitions  of 

den«  at'SiV'*     ^^'^^   ^^^^^  ^^  ^^^  ^^®  ^"    *^  ^*^*'^»    ^^^^^  *«   ^^^ 

Ih^de^^fiiiin*^  ®^  *^*  ^^^  ^^^^^  ^  publiihed,  in  order  that  the 
was  admiOihie    (atne  might  be  read  as  evidence  for  the  plaintifi  at  the 

evidence  at  the 

trial,  for  as  the  ...         .... 

defendant  hid  notice  of  the  time  of  the  examination,  he  might  have  crof^-examined  at 
that  timet  or  applied  for  further  time  for  that  purpofe;  and  it  muft  be  prefumcd  from  his 
not  having  done  either,  that  he  did  not  wiHi  to  crofs-exarAinc. 

trial 
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trhl  of  this  and  other  scions  mentioned  in  the  bill}     .   1813- 
the  order  then  proceeded  thus,  "  Whereupon  and  upon      cazimov« 

hearinir  counfel  for  the  defendant,  this  Court  doth  order         tgaiiifi 
,  •*  _      _  Vavosak. 

that  the  depofitions  of  X.  Plitt  in  this  caufe  be  forth- 
with pubtittied."  On  the  day  after  his  examination 
Piiitj  who  was  a  foreigner,  left  London  for  the  coaftj 
from  whence  he  embarked  in  a  few  days  for  Sweden^ 
where  he  ftill  remains. 

Ti^  SoScitcr-^GiMral  and  Scarlett,  who  now  (hewed 
caufe,  after  ftating  that  the  reading  of  the  depofition 
was  oppofed  at  the  trial  on  the  general  rule,  that  de* 
pofitions  before  an  anfwer  put  in  are  not  admitted  to 
be  read,  agreed  to  that  rule*  but  contended  that  it  was 
fttbje£t  to  the  following  exceptions }  viz.  unlefs  the 
defendant  appear  to  be  in  contempt,  or  has  had  liberty 
to  crofs-examine  ^  and  that  his  declining  to  crofs*exa* 
mine  will  not  vary  the  exception.  The  neceflity  of  fuch 
qualifications  of  the  rule  is  apparent,  for  otherwife  it 
would  be  in  the  power  of  any  defendant,  by  his  obftinacy 
in  refttfiog  to  anfwer,  or  crofs-examine  the  witnefles, 
to  deprive  the  adverfe  party  of  the  benefit  of  their 
leftioLony,  Here  it  appears  that  the  defendant  had  due 
.notice  of  the  interrogatories  propofed  to  be  put  to  the 
witnefs,  and  it  was  his  fault  that  he  did  not  put  crofs- 
.  interrogatories ;  he  cannot  therefore  be  permitted  after- 
wards to  avail  himfelf  of  his  own  negleA. 

Parkf  (with  Richard/en  and  Newnbam,)  coatrl,  ad- 
•0iitting  the  exceptions,  contended  neverthelefs  that  the 
general  rule  ought  to  prevail,  unlefs  the  defendant  is 
clearly  brought  within  one  of  the  exceptions }  and  that 
tbe  party  who  claims  to  read  the  depofition  is  bound 
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1^513.  to  &ew  the  adverfe  p^rtf  either  in  cbntempt,  or  th« 
•  ^"""^        he  hai  had  Kberty  to  ctofs-ezamine  according  to  the 

i^gah^  practice  of  the  court,  and  has  negleftdd  it.  Here  it  ift 
plain  the  defendant  was  hot  in  contempt,  and  it  do^S 
not  appear  that  according  to  die  praftice  of  the  Court 
6f  Chancery,  he  had  liberty  to  crofs-examine  ;  for  the 
brderfor  examination  was  only  made  on 'the  15th  of 
May,  and  on  the  fame  evening  the  witnefs  was  exa- 
mined, and  left  London  the  next  morning.  The  pre^ 
Tumption  therefore  is,  that  the  defendant  had  ho  time 
to  prepare  and  file  his  crofs-interrogatories  according  to 
the  pra£tice  of  the  court* 

Lord  Ellen^orough  C.  J.  Perhaps  it  may  be  a^ 
well  to  ftate  what  the  rule  of  the  common  law  is  upon 
this  fubjeft,  which  puts  an  end  to  the  queftion.  The 
rule  of  the  common  law  is,  that  np  evidence  Oiall  be  ad- 
mitted but  what  is  or  might  be  under  the  examination 
of  both  parties ;  and  it  is  agreeable  alfo  to  common 
fenfe,  that  what  is  imperfefl,  and,  if  I  may  fo  fay,  but 
half  an  examination,  Ihall  not  be  ufed  in  the  fame  way 
as  if  it  were  complete.  But  if  the  adverfe  party  has  hail 
liberty  to  crofs-examine,  and  has  not  chofen  to  exercife 
It,  the  cafe  is  then  the  fame  in  effe£t  as  if  he  had 
crdfs-examined ;  otherwife  the  admifllbility  of  the  evi« 
dehce  would  be  made  to  depend  upon  hi$  pleafure,  whe- 
Aer  he  will  crofs^^xamine  or  not  \  which  wbuld  be  a 
moft  uncertain  *and  unjuft  rule.  Here  then  the  queftion 
It  whether  the  defendant  had  an  opportunity  of  crofs<r 
fxamininjg.  Now  it  appears  that  the  plaintiifs  ftted 
their  bill  for  the  expreJTs  purpofe  of  examining  the  wit<v 
|ie(8 )  s^nd  when  they  obtained  the  order  for  his  txz* 
mmatipii,  gay^  th?  defendant  a  regular  notice  of  it, 
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and  of  the  intenogatories  iotaided  to  be  put  to  the        l8i3« 
witneft.     But  k  i$  faid  that  the  defendant  had  no  time  ' 

to  file  croift-intcnpogatoriesi  and  therefore  the  notice  was        againfi 
of  no  ufie :  yet  if  be  had  intimated  a  wiih  to  crofs-ex* 
amine,  and  addiefled  himfelf  to  the  Court  praying  for 
further  lime  for  that  purpofe,  there  can  be  no  doubt  but 
-that  he  might  have  obtained  it:  but  he  contents  himfelf 
fimply  with  paying  no  attention  to  the  notice.    Then 
comes  tlie  order  for  publication,  which  ts  obtained,  as 
it  appears,  from  the  terms  of  the  order  after  hearing 
counfel  on  the  part  of  the  defendant,  who  therefore  had 
an  opportunity  of  fliewing  caufe  againft  it.    The  ordcqr 
for  publication  recites,   <'  that  it  was   prayed  that  the 
<)epofitions  of  the  witncfs  may  be  publiOied  in  order 
chat  the  fame  may  be  read  as  evidence  for  the  plaintifi^  at 
tiie  trial,"  and  direfts  as  £pllows :  ^  Whereupon  this 
Court   doth  order  that  the  depofitioiis  be   forthwith 
fiublilhed."    The  order  therefore  purports  in  its  manda- 
tory part,  to  2£i  upon  and  adopt  the  purpofe  for  which 
it  is  prayed  in  the  reciting  part ;  i.  /.  the  fpecial  purpofe  . 
of  having  the  depofition  read  in  evidence  at  the  trial ; 
for  it  is  not  limited  by  the  judge  who  dire£ted  it,  to 
any  obje£l  fhort  of  that  for  which  it  was  prayed.     I  muft 
conclude   then  that  the  judge  was   fatisfied  before  he 
dire£ied  fucb.  order  to  be  made,  that  the  adverfe  party 
had  all  the  liberty  to  crofs»examine  which  the  pra£lice 
of  that  court  requires  j  and  upon  the  principle  of  the  com- 
mon law  I  have  already  dated  that  there  is  no  obje£);ion« 

Grose  J.  concurred. 

Le  Blanc  J.    The  rule  is  that  deppfitions  are  not 
allowed  to  be  read  before  anfwcr  put  in,  or  before  the 
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iSl3*        pao^^  is  in  contempt,  unlets  he  has  had  an  opportunity 

of  crofs-ezamining ;    for  if  he  has^  and  has   omitted 

•gainfi        to  avail  himfeif  of  it,  then  it  is  his  faulty  and  he  cannot 
Vaugbak. 

make  that  a  ground  for  obje£iing  to  the  depofitiotis. 

In  this  cafe  there  was  no  evidence  given  at  the  trial  to 
ihew  that  the  defendant  had  not  liberty  afforded  him  to 
crofs-examine>  or  that  he  might  not  have  exercifed  it  \ 
on  the  contrary,  it  appears  that  when  the  order  for  ex- 
amination was  made  there  was  no  objection  interpofed, 
nor  further  time  prayed  for.  It  muft  be  prefumed  there- 
fore that  the  defendant  had  an  opportunity  to  croft-exa- 
mine and  chofe  to  forego  it. 

Batlet  J.  I  think  it  muft  be  taken  from  the  cir- 
cumftances  ftated,  that  the  defendant  had  liberty  to 
erofs-examine,  and  did  not  choofe  to  exercife  it ;  for 
when  the  interrogatories  in  chief  were  ferved  upon  him, 
he  might  have  applied  for  time,  had  he  been  defirous  of 
,  putting  crofs-interrogatories  \  and  there  was  no  proof  at 
the  trial  that  it  was  his  intention  to  crofs-examine. 

Rule  difcharged  [a\ 

(«)  See  Gf/}.  Zvii*  4th  edit.  62.  64.     4  M<i^*  M^    Hcmm'i  r.  Tre^ 
mahu.     JUrdr,  315.  v.  Browne,  femb.  contra,    i  F,  Wmi,  41^^ 

CoftUni  ¥.  Stant$it,    StUL  N.  P.  6th  edit.  240.     Com.  Dig.  Evid,  C.  4. 
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F0R&B8TBR  and  Others  agamfi  Pioou.         Mondi^, 

A  CTION    on  a  policy  of    aflurance,    tried    before  The  6r(l  and 
^j^  fecood  under- 

Lord  ElUnborougb  C.  J.  at  the  London  fittings  after  wnten  apon  a 

laft  Trinity  term.     The  defence  was  (inter  alia)  that  at  ^^  ^ho"* 

the  time  of  efFefting  the  policy,  a  mifreprefentation  had  {jj^j'^"**^  ^T 

been  made  to  the  underwriters  by  one  of  the  plaintiffs  «n<lcrtakinif 

'  ^  made  to  them 

as  to  the  nature  of  the  ri(k,  it  being  reprefented  as  a  by  the  aflured 

fammer  inftead  of  a  winter  riik :  to  prove  which  the  mJi^eyfin  cafe 

defendant  called  a  witnefs  of  the  name   of  NohU^  who  *n*][^^  "* 

was  the  firft  underwriter  upon  the  policy,  and   who  '^^^^'^^^^ftg 

dated  upon  the  voir  dire,    <<  that  he  had  paid  the  lofs  fubfeqoent 
f     n       ,.  11  ,  .  •  .      underwriter, 

<<  upon  an  underltandmg  that  he  was  to  be  repaid  m  feem  not  to  be 
«*  the  event  of  this  aftion  failing,  and  that  he  had  fince  reffcTforthT' 
"  received  a  letter  from  the  plaintiffs  promifing  to  re-  **|Jjt"^to»!^» 
-*«  turn  the  money  in  that  event."     Lord  ElUnborougb  v<^^  ^Jj**  ®"* 
held  that  the  witnefs  was  incompetent.     The  defendant  when  he  ef- 
then  called  another  witneis  named  Gregory^  the  fecond  licy  mifrepre- 
underwriter  on  the  policy,  who  upon  the  voir  dire  dated  ^hat  it  was  a 
«  that  he  had  paid  the  lofs,  but  he  had  been  fince  pro-  ^7"^[„i^^*^ 
«<  xnifed  by  one  of  the  plaintiffs  that  he  fliould  be  placed  'If' ^^"t^^Sf 
^  in  the  fame  fituation  with  the  other  underwriters,  if  thit  aaion  it 
<<  they  did  not  fettle.''    Upon  this  datement  the  Lord  whether  the 
Chief  Judice  inclined  againd  the  admifiibility  of  this  was^^e  to 
witnefs,  and  he  was  alfo  reje^ed.  ^The  jury  found  a  ^^Jl^Sme'thV* 
vcrdia  for  the  plaintiffs.  S?te1i^a^!^  ** 

and  after  tho 
Park  obtained  a  rule  nifi  in  Michaelmas  term  for  a  mcnced,  this 
new  trial,  on  the  ground  taken  in  Bent  v.  Baier  (4),  as  ^^e»St  down 

to  a  fecond 
^  trfalifl  order  to  aiccrtaia  that  bft. 

deduced 
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deduced  from  the  cafe  of  Barlow  v.  Vvwell  [a\  that 
an  underwriter  to  whom  a  communication  had  been 
made  t>y  the  aflimd  tefpeding  the  particular  rifle  infured, 
and  in  whofe  teftimony  therefore  all  the  fubfequent  un- 
derwriters on  that  rilk  had  acquired  an  intereft,  (hould 
not  be  permitted  by  ah  aft  done  in  concurrence  with 
the  aflured,  to  difqualify  himfelf  as  a  witnefs, 
and  deprive  the  underwriters  of  the  benefit  of  his 
teftimony. 

The  Solicitor' General,  Marryatf  and  Gafelee  now 
(hewed  caufe^  and  maintained  that  both  the  witnefles 
were  incompetent,  inafmuch  as  they  had  a  dire£t  in- 
tereft  in  the  caufe.  Noble  had  received  an  exprefs 
undertaking  at  the  time  of  payment ;  by  virtue  of  which, 
if  the  plaintiffs  did  not  recover  in  this  aftion,  he  would 
be  entitled  to  get  back  the  whole  of  the  money  paid  to 
them  as  the  amount  of  the  lofs.  The  other  witnefs 
indeed  had  not  received  an  exprefs  undertaking  at  the 
time ;  but  ftill  he  ftood  under  the  impref&on  that  the 
efieft  of  his  evidence,  if  it  ihould  fucceed,  would  be 
to  reimburfe  him  in'  like  manner ;  and  if  the  pkintiiFs 
had  not  fucceeded,  he  might  have  fued  on  the  fubfe- 
quent promife  made  to  him  :  and  if  either  of  the  wit- 
nefles were  to  fue  for  repayment,  the  verdift  in  this 
aftion  would  be  evidence  for  them  to  fliew  that  Ithe 
event  had  happentd  upon  which  the  promife  of  repay- 
ment was  made  to  them  ;  and  therefore  this  cafe  falls 
immediately  within  the  rule  recognized  in  Beftt  v.  Baker, 
for  the  witnefles  are  direftly  interefted  in  the  event  of 
the  fuit.    It  may  be  admitted  that  a  perfon  who  is  In 

•ther 
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luntary  aA  of  his  own  render  himfelf  incompeteat,  (o  U 

10  dtveft  the  parties  mterefted  in  his  ttftimony  of  their     '^'^sfnjT 

right  to  his  teftimonjy  by  laying  a  wager  upoo  the  evtot, 

ttncoiitte£bed  with  and  collateral  to  the  fuit.    The.pre- 

fent  cafe  however  is  not  like  that  $  for  this  was  not  a 

wager  but  a  payment  made  under  a  fair  mereanCafe 

ei^agement,  and  was  not  unconne&ed  with  the  fub- 

jtBt  of  this  adion^  but  was  paid  in  order  to  prevent  a 

limflar  a6Hon  from  being  brought  againft  llie  witaefii. 

The  oafe  therefore  is  quite  diftinfi  from  that  of  an 

idle  wager.     As  to  the  cafe  of  Sarbw  r.  Fomfell,  where 

JMt  C.  J.  is  (aid  to  have  ruled  that  a  perfon  who  made 

Umfelf  a  party  in  intereft  after  a  plaintiff  or  defeadant 

had  an  intereft  iqi  his  teftimony,  could  not  deprive  them 

ef  the  benefit  of  iiis  teftimony  -,  as  if  he  be  witnefs  of  a 

wager,  &c.  and  afterwards  bet  on  the  fame  matter :  it 

oppeaiB  from  that  cafe  not  only. that  the  wager  was  per- 

fedly  idte,  but  alfo  that  the  witnefs  was  in  ^e  fame 

-fitoation  as  the  broker  in  the  cafe  of  JBent  v*  BMitr,  hav- 

Vig  been  feleded  as  the  witnels  of  the  original  wager.    ^ 

ISofliyJ.    There  is  a  cafe  in  Strange  {a),  whidi  does 

not  admit  of  that  diftindion,  where  the  profiBCuttir  of 

u  indiftment  had  laid  a  wager  thst  he  fhould  convift 

Ae  defendant,  and  yet  he  was  hotden'  to  be  a  eompe- 

^nt  witnefs  for  the  crov^n.]    Then  the  public  faitercft 

in  having  Us  teftimony  in  a  ctitninal  procoediag  wta 

f^xumount, 

Patk  ^M  Tffpb^  eontrii.    In  Sent  v.  £aier{t)  this 
■t^neftipn  was  fully  difciifled  i  and  in  Smth  v.  Pr^iger  (c) 

(«)  s.  ▼.  Fm,  5^a.  (*)  3  T.  -R.  a;. 

U)  7  r.  ^  69. 
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1813.  h9ti  Kenjon  referring  to  that  cafe  liu4  «<  that  the  rule 
there  laid  down  wa8»  that  no  obje&ion  could  be  made  tp 
the  competency  of  a  witnefs  on  the  ground  of  intereftj 
ttttleft  he  were  direAIj  interefted  in  the  event  of  the 
fuit»  or  could  avail  liimfelf  of  the  TerdiA  in  the  caufe^ 
fo  as  to  give  it  in  evidence  on  any  future  occafion  in 
fupport  of  his  own  intereft.'*  Taking  then  that  as  the 
rule,  it  may  be  alked  in  this  cafe  how  the  witnefs  was 
interefted  in  the  event  of  the  fuit.  It  is  quite  clear  that 
this  verdidi  would  not  avail  him*  in  any  aAion  brought 
againft  the  piaintifis  to  recover  back  the  money  paid; 
for  he  paid  it  with  full  knowledge  of  die  circumftances  % 
and  according  to  the  cafe  (rf  BilUe  v.  Lumley  (<i),  an  un* 
derwriter  who  has  paid  a  lols  with  full  knowledge  of  all 
the  circumftances,  cannot  recover  the  money  back* 
[Bayliy  J.  In  dut  cafe  there  was  not'  any  promife  to 
refund.]  The  promife  would  make  no  difference  if  these 
never  was  a  liability*  At  all  eventSf  the  witnefs  Gregory 
ftands  clear  of  any  intereft ;  there  being  no  undertaking 
to  him  at  any  time }  and  as  to  NMt^  he  was  not  inte- 
refted until  after  the  a&ion  was  brought  \  for  he  paid 
the  loft  without  any  condkion^  and  the  promife  to  repay 
it  was  fuUequent  to  the  afiion  1  therefore  if  this  objeo- 
tion  prevails*  the  plaintiffs  by  their  own  a£l  after  af^ion 
brought  will  be  allowed  to  defeat  the  intereft  which  the 
defendant  had  in  the  teftimony  of  th^  witnefs  \  andj  at 
the  £une  time*  will  fecure  to  themfelves  fuccefs  in  the 
a£lion.  [Lord  EUenboraugb  C.  J.  I  think  you  over- 
ftate  the  cafe  as  to  Noble.  The  witnefs  faid  that  he  paid 
his  fttbfcription  on  the  underllandii^  that  if  the  plaiotifi 
did  iiot  fttcceed,  he  fliould  be  repaid :  the  letter  w:^ 

(«)  %  £afl,  4S9* 

/ubfe* 
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fubfequent.]  The  letter  was  twelve  months  after  the  feft- 
dement  of  the  lofS)  and  was  alfo  fobfequent  to  the  com^ 
mencement  of  the  aAion.  The  conuntinicatiaii  made 
to  Nobk^  the  firft  underwriter  on  the  policy^  gave  every 
fubfequent  underwriter  ah  intereft  m  his  teftimony.  The 
plaimiBFsknew  that  he  and  the  other  witnefs  were  the 
oidy  perfons  capable  of  giving  evidence  fot  the  defendant 
refpedmg  that  communication }  it  (hall  not  be  endured 
then  that,  pending  the  ajiion^  the  plaintiffs  lhaU«fo, 
negociate  with  the  witnefiesi  as  to  deprive  the  defendant . 
•f  their  teftimony. 

Lord  Ellbnborough  C.  J.  There  is  a  difierence  as 
to  one  of  the  witnefles,  viz.  Gregorys  for  it  did  not  api- 
pear  whethet  the  undertaking  was  made  to  him  at  the 
time  when  he  paid  the  lofs.  That  fad  I  fhould  wiih  to 
have  better  afcertained.  The  undertaking  to  Ncbk  ap- 
pears to  have  been  at  the  times  although  there  was  a 
fubfequent  confirmation  of  it  by  letter :  but  as  to  Gn^ 
gory,  the  time  does  not  appear.  If  then  either  of  the 
witnefies  was  in  a  condition  to  be  admitted,  there  oi^it 
to  be  a  new  trial*  Whenever  the  queftion  comes  dif- 
Ai&ly  before  the  Courti  whedier  a  communication  to 
the  firft  underwriter  is  virtually  a  notice  to  all,  I  (hall 
not  fcruple  to  remark  diat  that  propofition  is  to  be  re* 
ceived  with  great  qualification.  It  may  depend  upon 
the  time  and  circumftances  under  which  that  commu- 
nication was  made;  but  on  the  mere  naked  unaccom- 
panied faft  of  one  name  ftanding  firft  upon  the  policy, 
I  (hould  not  hold  that  a  communication  made  to  him 
was  virtually  made  to  all  the  fubfequent  underwriters. 
But  the  quefUon  is  of  fuch  magnitude,  that  if  it  (hould 
arife,  I  (hould  direct  it  to  be  put  on  the  record,  in  order 

that 
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x8.i  J,        Ait  it  miglit  be  fobimlted  ^o  the  oonlUleratioii  of  all  the 
*"*-'**       jodge$*    In  thifl  cafe  one  Qf  the  afluredj  being  the  pef- 
^^Ji^'*     ^  who  aUb  cieded  the  poliiejf^  th^  defendant  ex  necef- 
'*'^'-       (tate  18  more  thvown  upon  the  teftimony  of  the  under- 
writers  than  in  ordinary  caies,   where  the  policy  is 
eA&edthiough  the  medium  of  a  mere  bioker.    It  wiU 
be  proper  therefore  that  the  cafe  ftould  undef]p>  anr 
odMrr  €onfidendon»  in  order  to  afcertain  the  time  when 
the  undertaldng  was  made  to  Gregory  in  particular,  and 
»lfo'  to  the  other  witneis.    In  the  ctife  of  Barkw  v. 
Vawellj  it  certainly  does  appear,  as  has  b^en  fuggefted  in 
the  argument,  that  the  witneis  was  the  original  witnefs 
of  the  wager.    It  was  a  fr^ud  therefore  to  deprive  the 
party  of  the  benefit  of  his  teftimpny.    So  in  Bent  r. 
MJmr  the  bcoker  was  t|ie  comnoion  agent  and  witnefs  of 
bodi  parties ;  and  tbeiefbre  his  teitimony  was  not  to  be 
t^fceo  from  them.    But  if  a  perfon  who  is  under  no  obli» 
getjan  to  beccme  a  witnefs  for  either  pf  the  parties  to 
a  fmt,  choofr  to  pay  his  debt  beforehand,  upon  a  condi- 
tion thu  is  to  be  determined  by  the  event  of  that  fuit,  he 
hfcomes  as  much  iptcrefted  jip  the  event  as  if  he  were  a 
party  to  a  cwfpUd^tion  n4e. 

Far  Curiam^  Rule  abfblute. 
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Iridgbs  and  Others  again/i  Humtkr.  i*^- 

°     "^  7—.  sith.  . 

^Cn<»I  on  a  pc*cy  of  affurance,  daeed  the  ivk  Where  the 

of  Ifyvemiir  1808,  oo  wines  on  board  the  Stag,  at  &lf  X 
and  from  Oporto  to  Xit,«j>«/  and  La»a;/ler,   at  eight  ^ie^H^^"" 
guineas  percent,  premium  to  return  four  for  convm  Oftrti ioLomJm 
and   amvalj    which    was  tried   before   hotA  Mtn.  Jfovtmin,  at 
iorougiCL  at  the  London  fittings  after  laft  Trim^  lS)^ 
term.     The  cafe  refted  prindpaUy  upon  admiffioc,  J^of  ;S«"' 
by  which  it  appeared  that  the  fhip  was  laden  on  the  '"^/^ 
nth  and  foUed  on  the  13th  of  Oaoitr  1808,  from  '^Of^f 
t{fw«»  to  jom  cooToy,  but  never  came  up  inth  1^  abd  which  dated 
was  obliged  to  put  into  Likon  ,  from  wh*ice  a>«  failed  ">^£if 
about  the  10th  of  N0vmb*r,  and  was  afterwards  loft  by  IhT^'^ 
the  perils  of  the  feas.    The  convoy  which  flie  attempted  wlf^Sf'ti, 
to  join  arrived  on  the  30th  of  OSeber .  and  on  the  ift  t^'i^to'fiil 
of  November  a  lift  of  ftips  that  failed  with  it  wa,  t^rZlct^ 
entered  at  Lh^i,    which  did  not  include  the  Jhip  ofolJ^t'ta^.'^ 
in  queftbn.'      The  foUowing  was  one  of  the  admif-  onadin''*""* 
fioos  read  at  the  trial,  « that  it  is  to  be  taken  that  no  ^hich  ww 
communication  was  made  to  the  defendant  at  the  time  S,"-whw5f 
of  effeaing  the  policy,  of  any  letter  or  other  infor-  Ka  did 
mation  except  what  the  policy  contained;  unlefs  upon  '^t^ToX 
the  trial  the  plaintiffs  are  enabled  to  prove  that  &m«  »"«'«"»rf'5'» ' 
communication  was  made."    The  defence  wa&that  tlw  w«»'^t«iu 
plaintifis  had  made  no  communication  to  the  defendant  «>««•»»«»• 
at  the  rime  when  the  policy  was  effeSed,  of  two  oialBr 

rial  letters,  written  on  the  laid  nth  aod,i3th  of  OeWi** 
from  their  ccwrefpoadents  at  Oporto,  both  of  -^^nhtrm 
leceived  on  the  3iftof  0/?rf<r  by  the  plaintifls,  and  tbc»  ' 
in  their  haadsj  and  the  firft  of  thofeletten,  datadAp 

nth 
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1813.         I  xth  ef  OBoberj  contained  the  following  extrad  ;  <<  We 

'  arc  loading  the  wines  on  the  Stagy  Captain  Wheatleyy  who 

Beidoii 

a^rnHfi  pretends  to  fail  after  to-morrow :"  the  other,  of  tl^  13  th 
of  OBobery  inclofed  the  bills  of  lading,  which  were  filled 
up  with  the  words  "  luitb  convoy.**  The  defendant  con- 
tended that  if  thefe  letters  had  been  communicated,  he 
ihould  have  known  from  the  fhip's  not  bemg  included 
in  the  convoy-lift  at  Lloyd*Sy  that  flie  vas  a  miffing  Ibip, 
Lord  Etlenhrough  C.  J.  ftated  to  the  Jury,  that  the  quef- 
tion  was  whether  a  difclofure  cf  thefe  letters  would  pro- 
bably have  varied  the  judgment  of  the  underwriter.  To  as 
to  have  induced  him  either  ^  to  decline  fubfcribing  the 
policy,  or  to  demand  a  higher  premium ;  that  if  fuch 
might  have  been  the  confequence  of  a  difclofure  of  them, 
they  were  material  letters  *to  be  communicated.  The 
jury  found  a  verdift  for  the  plaintiffs. 

Toddy  in  the  laft  term  obtained  a  rule  nifi  for  a  new 
trial,  renewing  as  an  obje£tion  to  the  verdid|  the  ground 
of  defence  that  was  relied  upon  at  the  trial. 

JPari  and  Parnther  now  (hewed  caufe,  and  contended, 
ift,  that  the  whole  queftion  having  been  left  to  the  jury, 
they  were  at  liberty  under  the  circumftances  to  prefume 
diat  the  letters  were  communicated  to  the  underwriter; 
for  in  the  abfence  of  ail  fraud,  which  was  not  imputed  to 
the  phintiffs,  the  jury  might  infer  that  the  ufual  enqui- 
ries and  communications  were  made  at  the  time  of 
eSSeding  the  policy.  [Lord  Ellenborough  C.  J.  obferved 
diat  he  did  not  leave  the  queftion  to  the  jury,  whether 
die  letters  were  communicated  to  the  underwriter,  be- 
caufe  the  admiffion  read  at  the  trial  precluded  all  fuch 
preliunption  without  further  proof.]  They  then  con- 
4  tended 
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ten4ed  that  the  fetters  nrare  not  material^  (o  as  to  render        lAij. 
a  communication  of  their  contents  to  the  underwriter  - 

oeoeffary  |  for  they  amounted  merely  to  matter  af  ^ege*-  jg*ii»fi 
{»e£btion :  the  expreiBon  in  the  firft  letter  that  the  cap- 
tain pretends  to  fail  to-morrow,  amounted  to  this  only, 
tfttt  he  expeds  lo  fail ;  and  it  was  held  in  Barber  v. 
FUtcber\a\  that  a  reprefentation  that  a  ihip  was  expeSei 
to  fsul,  would  not  vitiate  the  policy  though  it  aftei^wacdp 
turned  out  that  ihe  had  failed  long  before..  tBayUy  J. 
In  JFUks  V.  Glover  {b)^  a  letter  to  this  eSe&t  "  I  think 
the  captain  will  fail  lo»morrow/'  was  conixdered  m 
materiaL3  The  jury  under  die  circumftaaces  dklnoC 
think  this  letter  (b. 

The  Solidtor^eueral  and  T^iddy^  control  mamtsuaed 
that  there  was  no  necefiary  inference  arifii^  from  the 
ordinary  courfe  of  buCnefs,  to  authorize  the  jui^  in  joe 
Xuming  that  the  letters  were  communicated.  It  is  ae 
ufual  for  an  underwriter  to  fubfcribe  a  policy  without 
making  enquiry,  as  after  enquhry  made.  Ailuming  then 
that  there  was  no  difclofure,  it  is  clear  that  t]jie  letters 
contained  intelligence,  on  which  the  defendant  ought  to 
have  had  an  oi^rtunity  of  ezezciii^g  his  judgment  $ 
and  therefore  they  ought  to  have  been  dKclofed :  and 
though  the  jury  may  have  found  their  verdift  on  the 
ground  that  the  letters  were  net  material^  yet  if  the 
Court  think  otherwife,  accoxdii^  to  the  cafe  ^WiHu^. 
Glover^  they  will  |;rant  a  ne^  trial.  » 

liyrd  ELLfiNBOKOTJGH  C.  J.    Under  the  tenns  of  the 
admiffion»  we  cannot  prefume  that  any  communicalioD. 

Vol.  L  C  took 
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fflij.        took  place  between  tRe  parties  beyond  that  difclofed'by 

'-  the  terms  of  the  policy,  which  contained  the  de'fcription 

againft        of  the  voyige,  and  the  amount  of  the  fubfcription.    Nor 

1$  it  very  unlikely  that  the  underwriter  ihonld  fubfcribe 

ills  name  without  making  further  enquiry  ;  becaufe  he 

knows  at  the  time  that  if  any  material  fa£t  be  withheld^ 

his  fiibfcription  will  not  be  obligatory  upon  him ;  but 

that  the  lofs  will  ultimately  fall  on  the  party  who  hat 

been  guilty  of  the  concealment :  and  therefore  he  enters 

into  the  contra£t  in  full  confidence  of  having  all  ch-cum- 

ftances  difclofed  to  him,  the  concealment  of  which  might 

be  fatal  to  the  intercfts  of  the  affured.     The  only  quef- 

tion  then  is,  whether  the  letters  of  the  nth  and  13th  of 

OBober  were  material  letters  to  have  been  difclofed  to 

riie  underwriter ;  for  although  no  fraud  is  imputed  to 

the  plaintiffs  in  withholding   them,    ftill  that  will  not 

help  them,  provided  they  were  S)ound  to  make  the  dif- 

clofute.     Now  the  letter  of  the  nth  would  have  made 

known  to  the  defendant  (he  captain's  intended  time  of 

failing  ;  and  from  that  of  the  13  th,  inclofmg  the  bill  of 

lading,  he  would  have  learned  fafts  which  were  certainly 

important ;  viz.  that  the  (In'p^s  lading  was  completed  on 

that  day,  and  that  fhe  was  to  fail  wkh  convoy.     The 

defendant  then  might  have  referred  to  the  convoy-lift  at 

Lbyd^Sj  and  would  have  there  found  that  the  convoy 

had  arrived  without  her,  and  from  that  circumitance 

mull  neceffarily  have  inferred  a  difappointment  in  fhe 

original  intention  of  the  parties.     Now  if  that  was  a  cir- 

cumftance  which  might  have  made  the  underwriter  paufe' 

Wfbre  he  fubfcribed  his  name,  or  have  induced  him  to 

iiemand  a  higher  premium,  it  was  very  material  tliat  it 

ihould  have  been  communicated  to  him.     I  do  not  ob- 

ferve  that  this  was  more  than  the  ordinary  piemium  for 

3  ftt€k 
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fnch  lifks ;  if  it  had  been  higher,  I  (hould  have  thought  it        1 8 1 3. 

an  important  circttmftance  )  but  as  the  cafe  now  (lands,        ^~"" 

Bridocs 

I  cannot  help  thinking  thefe  letters  were  material.    It         agahft 

was  a  queftion  certainly  for  the  jury,  and  was  left  to 

them  as  fuch ;  but  ftill  if  this  Court  has  reafon  to  think 

that  they  came  to  a  wrong  conclufion  upon  it,  we  may 

fet  it  right,  as  was  done  in  jyUks  v*  Glover^  by  fending 

the  cafe  down  to  another  enquiry. 

Grose  J.  I  am  of  the  fame  opinion,  and  think  that 
the  letters  were  material,  becaufe  a  communication  of 
their  contents  might  hare  made  the  riik  of  the  under- 
writer appear  different  from  that  which  he  conceived  it 
to  be  in  the  abfence  of  .fuch  communication,  and  at  all 
events  would  have  led  him  to  make  further  enquiries* 
It  is  not  the  lefs  a  concealment  becaufe  made  without 
any  view  to  fraud,  if  in  effeA  it  operates  to  the  prejudiov 
of  the  underwriters* 

Lfe  Blanc  J.  If  the  jury,  in  the  conclufion  which 
they  drew  from  the  evidence,  inferred  that  more  was 
communicated  to  the  underwriter  than  was  proved,  it 
would  be  againfl:  the  terms  of  otie  of  the  admiffions 
made  at  the  trial,  and  that  alone  would  be  a  ground  fot 
fetting  afide  their  verdi£l.  But  without  fuppofing  that, 
and  taking  the  queftion  limply  upon  the  materiality  df 
the  two  letters,  I  believe  it  has  always  been  confidered 
that  the  time  of  the  Ihip's  failing,  if  known  to  the 
aifured,  is  a  material  fad  to  be  communicated  to  the 
underwriter.  Here  the  affured  were  in  poflefllon  of  a 
letter  from  theit  correfpondents,  ftating  that  they  were 
loading  the  wines  aboard,  and  the  captain  would  fail 
after  to-morrow ;  akid  of  another  letter  al(b,  inclofing 

C  a  the 
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f4  X  3«       the  hah  of  ladings  iwrhioh  ;pn}MM  ^tiiat  flie  msa  4o  4nl 
_  with  conroy.    Can  die  Court  theajfaf,  <€onfiften%  with 

^5^«^^        what  has -hithof  to  been  confideredastbe  t^w,  thatthk 
intelligence  r^fpeAhig  the  time  and  manner  «f  dbe  {bipt^ 
failing  was  immaterial.    I  llhitik  it  would  be:e£traordi- 
mry  to  hold  iuch  a  do£bine,  eip^ciaU^  in  a  ca£e  whese 
•it  appears  that  if  the  intelligence  had  been  communi- 
cated,  the  (hip  might  'haire  'been  known  ^fon  Cesmh  bf 
the  underwriter  to  hare  been  a  miffing  fhip.    He  would 
4iaTe  beon  a  little  ftaggesed  at  finding  a  conTOj^,  which 
4Hrrived  on  Ithe  .3<>th  of  OBober^  did  4iot  include  ^  (hip 
<«rfaich  W38  to  faii  with  convqy  on  the  xjth. 

BATXier  J.  No  infisience  arifes  from  th^  gmount  of 
4lieH{MBemiiisif  that  any  difdo&ire  which  sit^de  the  rilk 
«iore  ihaa  an  ordinal^  one^  was  made  to  the  underwri* 
4eT ;  and  if  ithad^  a  bUl  in  equity  might  have  been  filed 
lad  term,  which  would  have  furnifhed  the  evidence  of  it. 
As  to  the  materiality  of  the  letters,  there  can  be  no  doubt 
ithe  underwriter  would  have  learnt  -from  them  that -the  ihip 
-mm  to'&il  on  the  13th  of  OStober  with  convoy,  and  that  an 
interral  liad  «^pfed  during  which  the  convoy  had  ar- 
.^Wied  ^tho9it  her.  In  Barbery.  I^Ufcber,  it  is  clear  that 
^  ^r^ceientation  of  the  broker  tp  the  underwriter  as  to 
the  ll»p'4  axpeOed  time  of  failing,  could  not  have  been 
finade  hjf  him,  as  founded  upon  any  letter  written  by  a 
fiesfop  who  was  on  the  ipot  where  the  ihip  was  ^  and  the 
underwriter  did  not  inquire  into  the  ground  of  the  ex-* 
|ie3ation :  it  might  therefore  perhaps  be  confidered  as 
immatefial* 

Rule  :^fi>hite.(tf). 
to)  *M  45fr'  *tf •  ^7^  M'Af^tm  f .  BtU.  Ibid.  407.  Wthfttr  s.Foflfr, 
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Cvrp'  and  Others  again fi  Piim,  .    ^f^'^-^v 

pN'  anaftkol  of  affbanpfit  for  not  accepting^  a  quantity  where  the 
of  bacon,  tiie  cafe  was  thii :  the  plaintiffs  knring  agreed 'i^% 
ot^red  to  fell  Ac  defendant  y>o  hogs  of  bacon,  the  ^^J^cEf 
defendant   on  the  ibch  of  jtprit  1807,  wrote  to  the  th«P»«nt*»ff» 

^  '  300  hogs  of 

platmiSs  the  following  letter:    «  HieBcs.  Cuff^  DlcUn-^  bacon,  to  be 

m  ^    ^   *^  /«.*.«  delivered  »t 

Jcrty  and^Ctf^  I  agree  to  accept  your  oftep  of*  300^  hog«  fixed  times  and 
of  bacon,  to  be  d^ivetM-  at  fuch  time^  and  in  fuch  'qtuntUies,  and 
qtiantities  as  mentioned- beneath,  at  6^/.  per  cwt,  each  ^^IXh^h^^n 
parcel  to-be  paid' for  at  two  months  after  delivery  5  ria,    had  been  delj- 

'  vcred,  requcrted 

6*  the  plain  tiffs, 

.    as  the  rile  was 
dull,  not  to 
preri  the  deli- 
very of  the  re- 
lidue;  to  which 
the  plaintiffs 
aHentcd :  thic 
was  to  be  un* 
derdood  oni^ 
as  a  parol  A\t* 
peniationof  the 
performance  of 
the  original 

■  oontraft,  in  rt' 

300  .    JP^B  to  the  times 

J.  Ptmr        ^ffj<li^p. 

and  therefore 

€fn  the^  a'ifV  of'JhHt,  /and'  not  on  the  20th,  as  ftipwlated  w»»  not  affe^ed 

bjr  the  Aatute 
by 'die  contraA,)  the^'firft  ddivery  was  made ;  but  it  ap*  of  fraods:  the 

peared  that  the  di&fendant-  did  not  make  any  ol^e£lion  held  liable  for 

on  tlat  ground.-   After  the  third  defivery,  viz.  on  the  5th  "heSJ"* 

of  *,A^j  the  dcftildant  wt5t^  t»  the  plahitift,  inferming  ^^iVolTabie  time 

thenl  that'  he  (hontd  wknt'the  neit  delivery  of  bacon  as  afterwards. 

feoir  at i^  coiitd'be'  g6t  r^sidy.     On  the  loth  of  June  the 

difttMM'aaMdM^at  tll«''plafiniffs''wa«ehottfe,  and  84 

fi^ln^KPet^thM  wdi^d  in  his  prefence;  znicntieiJ 

C  3  ibi 


«  Jprit  aisth 

- 

-      »5 

May^  lod^ 

-^ 

.      i,S 

20th 

- 

-      «5 

June  lo^h 

- 

-     S<> 

2vKh 

- 

-      SO 

Jutf    14th 

- 

-      SO 

24di 

- 

.      SO 

Ai^»  iQth 

- 

-      as 
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the  /ale  of  bacon  ivas  very  duU^  he  hoped  that  they  nvoula 
not  prefr  it  on  him  ;  and  they  ajfured  him  they  tvould  not : 
Z^  fides  were  weighed  at  this  time\  and  a  further  quantity 
'  was  weighed  on  the  loth  of  July.     The  plaintiffs  having 
forborne  to  deliver  any  more  bacon  for  fome  time,  at 
length  informed  the  defendant  that  he  had  exceeded  a 
reafonable  time,  and  requefted  him  to  name  a  time  for 
delivery.     This  the  defendant  declined,,  obferving  that 
the  fales  were  very  dulK    Similar  applications  having 
been  afterwards  made  to  the  defendant  without  efFe£t| 
the  plaintiffs  on  the  a  8  th  September  wrote  to  the  defend- 
ant, informing  him  «  that  on  the  30th  inftant  the  re- 
mainder of  the  bacon  would  be  weighed  at  their  ware- 
houfe,  and  that  be  might  fee  it  weighed  if  he  thought 
proper  ;  if  not,  they  fliQuld  weigh  it  off,  and  deliver  it 
to  him  in  the  courfe  of  that  day."     After  the  receipt  of 
this  letter,  the  defendant  called  on  the  plaintiffs,  apd  faid 
there  was  no  contradi;  to  which  tb^y  anfwered,  that 
they  had  his  hand-writing,  and  ihould  infift  on  the  con* 
tradl ;  the  defendant  replied  there  was  no  ufe  in  fend- 
ing the  bacon,  as  he  would  not  take  it.     On  the  30th  of 
September  the  remainder  of  the  bacon  was  weighed  and 
fent  to  the  defendant's  houfe,  but  he  refufed  to  receive 
it.    In  the  firft  count  of  the  declaration,  th^  contrad 
was  ftated   according  to  the  t^rms  of  the  defendant's 
letter  of  the   loth  of  April ;  and  the  declaration  then 
averred  that  the  plaintiffs  delivered  a  part  of  the  bacon 
which  was  accepted  and  paid  for  by  the  defendant  under 
the  QonXxzQi  \  and  that  the  plaintiffs  offered  to  deliver  the 
refidue  \  but  the  defendant  would  not  accept  the  fame. 
In  the  fecond  count,  after  fetting  forth  the  contra£l  o( 
the  toth  of  Aprils  it  was  averred  that  the  plaintiffs  ^ad 
4eliTerp4  S(  certain  qusyitity  of  bacop^  which,  was  ac-: 

ceptec^ 


Pfcww. 
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cepted  hj  the  defendant,  and  that  the  plainttfisi  nrtendkd        1813. 
and  were  about  to  detiver  die  refidne  under  the  contrary  - 

Cirrr 

bttt  the  defendant^  on  the  ad  of  July  1807,  difchaiged  .  ^mnjf 
die  plaintiffis  from  fuch  delivery^  and'  requefted  them,  not 
to  delirer  any  more  bacon  until  further  orders  frPO)  the 
defendant,  which  the  plaintiiTs  agreed  to  do ;  and  there- 
upon in  GOttfider^tion  of  the  fV^nAks^  ^^^  ^Ifo  M)  c'onfi- 
deration  that  the  pkuntifis  had  agteedto  deliver  the  rey 
fidue  of  the  bacon, .  according  19  fnch  orden  within  4 
reafonable  time,  the  defendant  promifed  to  gire  fucH 
ardera,  and  accept  the  refxdue  of  the  b^con  within  a  rea^ 
ibnabie  time,  and  to  pay  for  the  fame  according  to  the 
terms  of  the  original  contrad :  that  on  the  30th  SfpUm* 
iir  1807  the  plaintift  offered  to  deliver  the  refidue^ 
which  the  defendant  ref nfed  to  accept.  The  t|)brd  count 
was  fimilar  to  the  feooi^d,  except  thatit.ftated  that 
the  defendant  requefted^  the  plainttffii  to  poftpone  tli« 
delivery  of  the  refidue  of  the  bacon  for  a  reafoiubli^ 
time.  '    *  ' 

At  the  trial  before  Lord  ElUnhorough  C.  J.    at  the 
London  fittings  after  laft  Trinity  termy  it  was  obje£led' 
on  the  part  of  the  defendant  that  this  was  a  written 
contraA  for  the  fale  and  purchafe  of  goods,  and  could 
■ot .  be   varied  by  parol ;  but  if  the  fubfequent  parol* 
agreement  was  to  be  confidered,  not  as  vatying  the  writ- 
ten contrad,  but  as  fubftituting  a  new  one  in  its  place  \. 
then  it  was  void  by  the  ftatute  of  frauds,  there  being 
neither  a  part  acceptance  nor  a  part  payment  under  it. 
But  his  Lordihip  was  of  opinion  that  this  was  a  difpen- 
fation  only  with  the  performance  of  the  original  contraft 
in  refpef^  of  the  delivery  of  the  bacon  at  the  ftipukited 
times  \  and  direded  the  jury  to  find  a  verdtfi  for  plain- 

C  4  tiff, 
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iAt3»  iiSFy  vriAi  lihexty  tcx  the  defendant  to  now  to  eiiMr  » 
~  jiOB&it)  a  verdiA  WMiacoc0diiigl]p  gboro  fov  the  platf»» 

MiL|^        tiSgf  upon  the  fecond  and  tbiril  coDiits;  and  ALurrytk 

m  the  kft  tenn  obttaned  a>  rule  nift  for*  osteiin^  a 

mnfttit; 

The  Soheitoi^Gtntrdf  Purki  and  Lawn  turn  ihem^d 
tjaufe>  aBd<:eint«iKie<l  that  the  ftatuie  ot'{rwis{0)<3fiif 
required  that  the  contfaft  of  fftle*  fhouM  be'in  writhigii 
not  that  the- contvaA'fbr  delivery«iboidd'be'fa;  in  tUs 
cafe  theie  was*  a  written*  comaraA  of>  file;  and  tfa^^sofe 
poatmeirt  of  the  delivecy  was*  in  the  nstuxeonly  ofratt 
cnlargenMnt  of  the-  time  f or  perfonning  it;  hi  ^W^oprm 
^«  Sit^Xr  i^)t  ohtd  in  LittUr  Vv  HMamd(c)^  Suller  I  hM 
that  an  agreement. to  ezlend  the  time  for  the  pesfom* 
aoee  of  axontnafii^  waa  not  a.wwfer4)ut«a  contiritiatiM 
0f  the.origual  contia£l  ^  and;  it  never  occurred  iia  thUt 
cafe  that  there  was  any  neoelfiiy  for  written  evidence  of 
fuch  agreement.  Here  the  declaration  contains  coiwlf 
oor  tbQ  original  agreement,  aa  weU  as  on  the  agreement 
Id.  poftpone  the.  delivery  of  the  reiidne  of  tbe  hacon^ 
;^id  evea  admitting  that  a  delivery  was  nece^aiy -undef 
^a  latter  agreement  to  cpaftitute  a  part  accepuncct 
within  the  terms  of  the  ftalute,  the  weiring .  out  ctbe  ^ 
fidea  amounted  to  a  delivery :  it-  would,  have  been  ^ 
gpod  transfer  of  the  property,.  tfi»  the  vendor  in  the 
ordinary  cafe  of  (ale  and  pnrcKafe^  fp^  that  if  a  fir» 
had  happened  afterwards,  according,  to  the  authority 
of  Rngg  ▼•  Miiu$t {d)9  the bia. wouldhave f^iUeo on  th«r 
piirchafer« 


Hmy« 
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Cvr*'. 


eoiuus^  upon  wUck  the.  vcrdiA  was^  taken,  cannot  b«. 
iaiftained  under  the  ftatute  of  frauds;  The  original.  »if»^^ 
coatiait  ^pag.an  entureGoatfatt  aa-to^  price,  quamily;  •a&^ 
the  times  of  del^^ ;  andr  paro(  evidence  varying  tb» 
original  contrail  in  any  of  thefe  refpe&s  ought  not  to  be« 
leceived.  It  would  be  aa  dangerous  in  its  confequencee 
to  allow  paiol  terms:  to  be  engipifted  upoa  a-written-con* 
oraft^.  aa  to  sdlow  ar  parol  oo«(raA  ta  be^enforoed  uvtbn 
fiiA  iaftance.  Pksol  evtdenei^  offend  for-  thepurpcA^ 
of  cooneftiBg'  two  writfttit  infttumeiits  not  having.  aM 
immediatie'or  neoe&ry  refbretftceto^eachother^  haslMe% 
ielttfird(a)»  and  die  aAtemfiibin  thrpirefent  cafagocar^rt^ 
ftep  further  than  thsit ;  for  tt  ia  an  attempt  rto  $9M(Mib» 
by  p^ool  eirideace  a  written  aittl  a  p^cd  coiitrl4l»  Iii» 
flmeU  fA.  Divtit{t)j  BAyleyh  (sfd„  thM' «  withott^  ar 
written  contrafk  the  cafe  would  be^  withii»  the-  flalute  of 
tends  \  and  the  mifchief  would^  be  the  Cunei  if  pat^l^ 
evidence  were  let  ia  to  ihew  bow  much  of  the  contra^ 
was  good  and  how  much  bad/*^  The  tiase*  of  deliiver]^ 
i&this.caje  is  as  eflfential  as  the  pike*  or  the  quantity; 
foa  there  is  a  greater  demand  for  the  aibele  al'one  feafofi- 
tha»  at  another*  Is  ic  competent  the»  to  the<  party  to» 
laiy-  tbei  tilne  i}y  parol  ?  This  would  let  m  all  the^itfr* 
conveniences  which  were  iutended  tobeohriaied  by  th^ 
ftasttte  of  frauds.  If  new  times  oaf  •be' fuhftitntedi  fo^ 
IMJ  new  prices  or  new  quantities^  Aa  to  the*  cafe  of^ 
Warren  v.  Staggf  no  queftion  was  there  made'  upon' 
^e  ftatute  of  frauds  i  the  only  queftion  was  whether  die 
contra  A  proved  was  different  from  that*laid  in  thedecb- 

ration: 
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rt  13.        rttion :  and  Littler  v*  Holland  U  contrary.'    That  indeed 


Cuff 


was  an  a£lion  of  corenant ;  but  Lord  Kenyon  there  cited 
^Zainft  tlie  cafe  of  an  a£lion  between  G^irriVJ  and  Barry:  where 
the  Court  held  that  articles  of  agreement,  which  did  tiot 
^tppear  to  be  under  feal,  could  not  be  difpenfed  with  bf 
parol. 

Lord  Ef.Lf  NBOROUGH  C«  J.      I  think  this  cafe  has* 
been  argued  very  much  on  a  mifunderftanding  of  the- 
ftatute  of  frauds,  and  the  queftion  has  been  embarrafled 
by  confounding  two  fubje£ts  quite  diftiii£l  in  their  na- 
ture;  namely,  the  provifions  of  that  ftatute,  and  the  riiit^ 
of  law  whereby  a  party  is  precluded  from  giving  parol* 
<rVtd<fiM^€  to  vary  a   written  contraA.      The   principal- 
defign^^  the  ftatut^  of  frauds  was  that  parties  (hould- 
not  have  impofed  on  them  burdenfome  contra£ts  which- 
they  never  made,  and  be  fired  with  goods  which  they 
never  contemplated  to  purchafe.     But  by  the  expreft^ 
provifions  of  that  ftatute  it  is  only  neceffary,  in  order  to 
make  a  contraft  for  the  fale  of  goods  binding  upon  the' 
parties,  that  there  (hould  be  either  a  note  or  memoran*' 
dum  of    the  bargain  in  writing ;    or    if  there  be  no^ 
writing,  that  there  (hould  be  a  part-payment  by  way  oF 
•ameft,  or  a  part-acceptance  of  the  goods.     In  the  pre- 
fcnt  cafe  there  exift  two  indicia  pointed  out  by  the  fta- 
tute, viz.  a  contrail:  for  fale  in  writing,  and  a  part-per- 
formance, fo  that  not  only  the  literal  intention  but  the 
fpirit  alfo  of  the  ftatute  is  fatisfied.     The  objediion  then 
does  not  found  itfelf  upon  a  non-conipliance  with  the' 
pT^vifions  of  that  ftatute,  but  is  more  properly  thid$ 
that  an  agreement  once  made  in  writing  t;annot  be  varied 
by  parol.    If  this  agreement  had  been  varied  by  parol,  I 
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ihould  have  thought,  on  the  authority  of  Meares-v.  1613. 
AnfeU  (fl),  that  there  would  have  been  ftrong  ground  " 
for  the  objefiibn.  But.  here  what  has  been  done  is  only  agdnfi 
in  performance  of  the  original  contrail.  It  is  admitted 
that  there  was  an  agreed  fubftitution  of  other  days  than 
thofe  originally  fpecified  for  its  performance :  ft  ill  the 
contraQ:  remains.  Suppofe  a  delivery  of  live  hogs 
inftead  of  the  bacon  had  i)eeh  fubftituted  and  accepted, 
might  not  that  have  been  given  in  evidence  as  accord  and 
fadsfaftion.  So  here  the  parties  have  chofen  to  take  a 
fubftituted  performance.  It  is  clear  that  neither  of  them 
in  the  outfet  thought  it  neceffary  to  ftand  on  the  letter 
of  the  agreement ;  for  the  firft^  delivery  was  to  have 
taken  place  on  the  20th  of  jipril^  and  was  not  made 
until  the  21ft,  and  yet  no  obje£lion  was  then  taken. 
Afterwards  a  new  mode  of  delivery  is  fubftituted  at  the 
defendant's  exprefs  requeft.  I  am  of  opinion  therefore 
that  neither  has  the  ftatute  of  frauds  been  trenched 
upon;  nor  has  any  rule  of  law  refpeding  parol  evi- 
dence not  being  admiflible  to  vary  a  Written  agreement 
been  violated  in  this  inftancc. 

Per  Curiam^  Rule  difcharged^ 


^  CASSft  M  H£CMI«  XSRM 

Jan.  ^tlh  ^      •' 

A  prefentment  A  CTION  hj  the  plaintkFs  as  indorfecs  of  a  IriJl  of 

change  at  •  exchange  againft  the  defendant    as   drawer^  and 

after  kfnklng^  upon  the  trial  before  Ijoxi  EUenbarougb  C.J.    at  the 

the  kJJTi"  I^don  fittings  after  laft  Trinity  term,  the  defence  was 

?ffi '•  'nt"**'  -      ^^  ^^  ^^^^  ^^^  '^^^  '^^^  ^"^y^  prefented  for  payment  ^ 

fencment  to       as  to  whIch  it  appeared  that  the  bill  was  accepted  pay%. 

drawer:  and      able  at  MeflVs.  jFfoi^// and  Co.,  who  were  bankers  in 

to  be  drawn       London ;  and  that  on  the  day  when  it  became  due,  a 

cuaTftancTof      witnefs  who  was  clerk  to  a  notary,  carried  it  to  the 

'^efented'^b"^     banking-houfe    of    HodfoU  and  Co.,    for  prtrfentment,. 

a  notiry,  that    between  half-paft  fix  and  feven  o'clock  in  the  eyeninzi 

before  doly  pre-  that  he  found  the  banking-houfe  {hut,   and  then  went 

banking  hours,    to  the  private  houfe  door,  and  there  faw  a  female  ier« 

▼ant,  who  returned  for  anfwer.  No  ordens.     Thejuryu 

under  the  diroAion  of  his  Lordfhip,  found  a.  verdi^l 

for  the  plaintiffs  \  and  the  defendant  had  liberty  to  move 

to  enter  a  nonCuit,  which  rule  was  accordingly  obtained 

by  Taddy.  in  the  laft  term  on  the  authority  of  Parker  v. 

Gordon  (<i). 

The  Sdicitor-General  and  Marryat,  who  now  Ihewed 
caufe,  contended  that  the  jury  might  have  reafonably 
inferred,  (as  the  cafe  was,  though  they  were  not  in  a 
condition  to  prove  it  at  the  trial,)  from  the  circumftance 
of  the  bill  having  been  carried  for  prefentment  after 
banking  hours  by  a  notary's  clerk,  who  was  not  the 
ufual  perfon  to  prefent  bills  in  the  firft  inftance,  that 
It  had  been  before  prefented    during  banking  hours  s 

.  and 
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and  that  the  whole  of  thofe  hours  had  been  allowed 
the  acceptor  of  the  bill  to  difcharge  it|  according  to  the 
luuTeifil  ]prf£Ace  of  banking  houfe^  at  the  eay;uratuiii  of 
which  time  the  DOtarf  jrnade  iiis  ^psefentment.  This 
diftin£tion  they  faid  was  not  adverted  to  in  Parker  r. 
iSorthfi,  w4iieh  was  decided  on  •Ae  ^gMimd  ^  Aifre 
4unring  4M8n  no  odier^tefeolnMat  tivni  niut  .ouiie  by 
•^aetflury. 

Ifisd  £u4(NSORoi7G«  C.  J.  4aid  ^t  4hme  m^  4^ 
^mmd  ior  the  jm^  to  fveTuiM  4btf  wht<^  w«  So 
!#afily<:;^paUe  j^f  |HpDofi  smd  tht  ^,cafe4>f  Pa^k^rw. 
Qmdm  «9S  not  4ifti|igiufliable  .from  che  pwimilt  Md 
Azt  ^caie  sras  ^oiynfonns^  with  die  do£^rioe  »bkh  4ic 
)|iad  iifiaUy  ImU.  There  sitas  not  ^ly  lest-writer  upon 
mhfiik  WftS^nnKr  ^  pc^emmem  of  ft  UU  .igr^  4)ourjr  ^t 
^  ^lloiiCe  of  ImfiMfs  after  it  w;is  cMed»  could  be  iii£* 
4giin<id.  Itis  bid  igmn  xa  Marifu  (a),  that  it  muft  be 
•flBswle  chiring  lini^  ^  |>ii6iie(89  at  foch  feafonableihoim 
» -«  mm  .4s  bound .40  iiiteml»  by  amlqgy  to  nhebow 
jHTidicK  0f  the  confts  pi  jufttce. 

The  reft  .of  the  CPiirtiU>PQunred' 

Tapping  and  %adJ^  for  Ae  defendunt,  prayed  that  a 
nonfuit  might  be  .entered  :  .but  the  Court  only  made  the 
rule  abfolute  for  a  new  trial  on  payment  of  cofts  by  the 
pbintiffsy  in  order  .iliat  th«^y  might  have  an  .opportunity 
of  pvoviifg  a  prior  jiicefentment. 

(«)  MarUty  %tA  JU,  it;. 
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7tf2Ssth.  Thomsok   agdtnji  the    Royal  Exchange 

Affurance  Company. 


\ 


i^tto  **"  HTHIS  was  an  zQdon  on  a  policy  of  aflunmce  on  bot- 
jiot  recover  tomry,  at  and  from  &.  Cbrtftopher  to  London^  tried 

underwriter  before  Lord  Elienborough  C.  J.  in  London^  at  the  (itttnga 
been  an  actual  after  laft  Alichqelmas  term  :  when  it  appeared  that  the 
/bi?:'fonfth'c'  ^'?  ^'ay^^  on   *e  voyage  infured;   in   the  courfe  of 

Aip  cxift  in         which  {h^  encountered  fuch  tempeftuous  weather  as  to 

fpecie,  in  the  * 

hands  of  the        bccome  totally  difabled,  and  to  have  narrowly  efcapcfd 

owners,  thongh  .  .  ••«•» 

under  circuro-  foundenng  at  fea ;  but  fallmg  m  with  a  knig^s  fliipy 
would  entitle      '^^'^^  taken  in  tow  by  her  and  brought  into  Falmouth*     A 

Jhe  £io ''"  ^^^^  ^^*  "^^^  ^  *^  **P'*  *^**^  *^  ^^^*  P^*^^>  *n*  ^ 
abandon,  it         ^hg  expences  neceffarv  for  her  repair,  when  it  was  found 

will  prevent  Its  ^  '  r      » 

bexnff  an  attcr     that  they  would  amount  to  3200/. ;  and  that  after  thehr 

lofs  within  the 

meaning  of  the    completion  Ihe  wouJd  be  worth  only  2000/. :  the  owners 

bond."*"^  therefore  determined  to   break  her  up  and  fell  her  at 

Faimoutb  j  and  her  hull  was  accordingly  fold  for  30oAs 
and  her  fails  and  (lores  for  400/. ;  her  value  at  the  pe^ 
riod  when  (he  left  St.  Chrjftopher  having  been  400o/. 
Thefe  circumftancesit  was  contended  amounted  to  an 
utter  lofs  within  the  meaning  of  the  condition  of  the  bot- 
tomry bond  :  but  Lord  Eiletiborough  C.  J.  being  of  a  dif- 
ferent opinion  direfled  a  nonfuit  to  be  entered. 

Gurney  now  moved  to  fet  afide  the  nonfuit,  cort- 
tending  that  the  circumftances  proved  at  the  trial  (bould 
have  been  left  to  the  jury,  with  a  dire£lion  to  find  a 
total  lofs:  it  appearing  from  the  furvey  made  of  the 
(hip  that  {he  was  neither  capable  of  continuing  her 
^"oyage,  nor  of  remaining  any  longer  in  exiftence  as  a 

Ihip, 


TaoMtoH 
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fliip,  without  incurring  expences  which  would  greatly 

exceed  her  value }  and  from  neceflity  (he  was  broken  upi 

while  the  voyage  was  yet  incomplete :  by  which  meana 

the   condition   upon   which    tlie   fum    borrowed    was     exchakok 

made  payable  had  failed,  and  therefore  the  infurcr  wai   Afl^ocMceCom- 

liable. 

Lord  Ell£nborough  C.  J.  This  was  not  a  queftion, 
whether  fuch  a  lofs  had  happened  as  in  the  cafe  of  an 
infutance  on  the  fliip>  might  have  entitled  the  aiTured  to 
abandon ;  but  whether  it  was  an  utter  lofs  within  the 
true  intent  and  meaning  of  the  bottomry  bond.  The 
diftin&ion  between  an  infurance  upon  the  one  and  the 
other  is  iimple :  in  the  former  cafe  if  the  voyage  be  loft, 
or  not  worth  purfuing,  or  the  (hip  be  reduced  to  fuch  a 
ftate  that  (he  cannot  proceed  without  refitting,  the  ex- 
pence  of  which  would  greatly  exceed  her  value,  the 
aflured  may  abandon  and  claim  as  for  a  total  lois ;  but 
in  the  latter  cafe  as  nothing  ihort  of  an  aflual  total  lofs 
will  difcharge  the  borrower  of  money  upon  bottomry, 
fo  nothing  lefs  will  render  the  infurer  liable.  Here 
the  thing  continued  to  exift  as  a  {hip>  her  hull  and 
bottom  remained,  though  perhaps  in  fuch  a  ftate  as 
might  make  it  prudent  for  the  owners  to  difpofe  of 
her.  I  have  had  occaHon  at  the  cockpit  to  ftate  thi»  ' 
diftinAion  as  eftablifhed  law ;  that  in  the  cafe  of  bot- 
tomry nothing  fliort  of  a  total  deftru£tion  of  the  (hip 
will  conftitute  an  utter  Icfs ;  if  it  exifts  in  fpecle,  in  the 
Hands  of  the  owner,  it  will  prevent  an  utter  lofs. 

Ptr  Curiam^  Rule  refufed. 


SA 
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Jm.  t6th. 


The  Court  will 
not  gnnt  a 
mandamuf  to 
compel  a  canal 
company,  par* 
fnant  to  the 
provifiona  of  an 
•A  of  parlia- 
ment, to  pro- 
ceed to  an 
•nefTment,  of 
the  value  of 
land  taken 
by  them  for 
the  pnrpoics 
of  their  canal ; 
and  alio  of  the 
reeompence  to 
be  made  tor 
the  damages 
thereby  (ui^ 
tained;  if  the 
parties  inte- 
refted  in  the 
land  do  not 
nake  their  ap- 
plication to  the 
Conrt  within  a 
reafonable  tine 
after  the  Und 
was  taken  by 
the  company ; 
efpedally  if  the 
parties  have 
another  remedy 
by  ejcdlmeot. 


TTie  XiNO  agaif^  The  Statnforth  and  Keadbv 
Canal  Company. 

TJOLROYD  moved  for  a  rule  niG  for  a  manda- 
knus  to  the  defendants,  dtreding  them  to  call  a 
.mMtiog  of  the  commiflieneps  appointed  ^  an  a£l  of 
.^i&meat  of  the  33  <?•  3.  r.  1x7.  («),  for  «iaking 
and  maintMSiDg  a  navigable  canal  from  the  river  Dumi 
jBvigatioo  cut  to  communicafee  with  the  rifer  DvMr, 
.&C.9  in  Older  that  the  faid  commiffioners  fliould  iflWe  ii 
mxaaax  ix>  the  iheriff  of  the  county  nf  Tefk^  to  fummon 
X  jusy  poriuaat  to  the  iaid  ad):,  to  afleis  the  lum  or 
fnms  of  money,  or  annual  rent,  to  he  paid  ibr  the  pvf- 
dbafe  of  cecuin  land  late  belonging  to  Lady  Irwrn,  de- 
osaledt  and  now  to  the  Marquis  and  Marchioneft  4[ 
Jltrifanl^  in  ri^t  of  the  Mardiioneis,  taken  by  lhe;faii  ^ 
.>€ompany  i(br  thepuipofes  of  the  iaid  canal,  and  ,the  m» 
.oompenfe  ito  -be  made  for  the  damages  that  have  been 
jfiaftained  diereby  by  the  faid  JLady  Jnma  and  die  faid 
Marifttis  and  Marchionefs. 


(4)  £y  «ertatn  pnrrtiions  of  the  above  aUt  commilBoneBi  are  9^' 
pointed  for  fettling  di^erenees  between  the  canal  company  and  the 
proprietors  of  lands  who  are  impowered  by  writing  to  afcertaln  either 
by  an  annual  rent  or  hy  a  Turn  in  gioft  the  aahie  of  the  porchaie  of 
the  lands  fet  oat  for  making  the  canal,  and  alio  the  recompeoie  for 
damages  fuflained ;  and  if  the  parties  are  diiTatisfied  with  their  deter- 
atination  to  ifloe  a  warrant  to  the  (hefilTof  the  comity  where  the 
lands  lie»  to  fummon  a  jury  to  aiTda  fuch  value  or  reeompence ;  aad 
St  Is  provided  alfo  that  upon  payment  or  tender  of  foch  fnm  as  the 
eDromiflioBers  Iball  tfcertain  or  the  jury  airefs,  the  company  may  take 
poflcflion  of  the  lands;  and  that  upon  farther  recording  the  deterroi- 
sation  of  the  oommiflioners  or  the  verdiA  ot  the  jury  at  the  felGont 
the  land  Hull  veft  in  the  company,  and  that  until  fuch  fum  it  paid  or 
tendered  the  company  (ball  not  be  impowered  to  eater. 

c  It 
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It  appeared  hy  ihe  ^fiidayits  on  which  the  rule  was        1 8 13. 
prayed^  that  in  the  year  1799  the  canal  company  took  . 

the  land  in  queftion,  amounting  to  about  feven  or  eight         agi^ft 
acreSf  of  which  I^ady  Irwin  was  then  tenant  for  lifei  and 

and  the  Marchionefs  of  Hertford  afterwards  became  fo  CanalCompiny. 
at  her  deceaie»  and  oonTerted  it  to  the  purpofes  of  their 
naTigatioQ.  At  that  time  they  made  a  valuation  of  the 
land  without  giving  any  notice  of  it  to  Lady  Irwi/i  i 
nor  did  tbey  make  any  tender  of  the  money  at  whick 
they  valued  it  durizlg  her  life,  but  in  3806  her  agent 
attended  at  a  meeting  of  the  company,  and  delivered  in 
his  claim  at  the  rate  of  30/.  per  acre  above  their  valua- 
tion. In  1807  Lady  Irwin  died,  and  in  April  18(0 
the.  agent  of  the  Marquis  made  various  applications  to  ^ 

the  company,  for  fettUng  the  price  due  for  the  faid  land; 
to  one  of  which,  in  July^  be  received  for  anfwcr,  that 
they  would  confider  the  claim  and  communicate,  the  re«* 
fait ;  which  they  did  fhortly  afterwards  by  incloflng  an 
order,  made  at  a  general  meeting,  for  tendering  the  pric^ 
of  the  orignal  valuation  and  intereft  thereon,  and  if  it  was 
refufed,  the  company  declared  they  would  abide  the  legal 
confequences*  This  valuation  was  fwom  to  be  very  far 
ihort  of  the  real  value  of  the  land. 

Holroyd  contended  that  in  order  to  proceed  t6  a  due 
valuation,  according  to  the  a£l,  it  was  neceflary  tp 
have  a  meeting  of  the  commilGoners ;  and  that  fuch 
meeting,  could  only  be  compelled  hj  means  of  a  man- 
damus, which  was  therefore  the  proper  remedy  in  this 
cafe»  He  faid,  that  it  was  true  the  company  by  taking 
poffeflion  of  the  land  before  a  due  affeffment  was  made» 
and  the  fumi  defied  was  paid  or  tendered  by  them, 
which  by  the  aft  are  made  conditions  precedent  to  their 

Vol.  I.  D  taking 
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x8i3«        taking  ^flei&oaj  hid  made  themfelves  Crefpafltfs,  alid 

therefore  eje£lment  ^rould  Ite  agabft  themi  but  diaC 

.  ^ainfi        would  be  an  inconvenient  remedy,  whidi  might  ottft  the 

Md  ^^"    public  of  land  that  is  now  dedicated  to  their  ttfe« 
.    Xbapbt 
CuulConpaiif. 

Lord  Ellenboroogh  C.  J.    Why  was  not  this  appli«* 

cation  made  earlier  ?  the  caufe  of  complaint  originated 
as  far  back  as  the  year  \^^ \  and  there  is  nothing  ftated 
to  the  Court  to  accotrat  for  the  delay.  Since  that  time, 
no  doubt,  changes  have  taken  place  in  the  company's 
property,  and  many  of  the  ihares  have  got  into  other 
hands  who  w^e  no  parties  to  this  tranfa&ion.  I  therefore 
think  that  this  application  comes  too  late,  and  remember 
t  cafe  not  very  long  ago,  in  which  Lord  Sbeffuli  was 
concerned,  where  the  Court  refufed  to  entertain  a  fimilar 
motion  on  account  of  the  length  of  ti<ne  that  had  been 
fufiered  to  elapfe.  Here  there  is  another  remedy  by 
ejeAment,  which,  if  purfued,  may  perhaps  lead  to  fome 
compromife. 

Grose  J.  It  might  be  injurious  to  thofe  who  have 
become  purchafcrs  of  this  property  fince  Ae  year  17991 
to  grant  this  rule. 

Le  Blimc  J.  If  w6  were  to  grant  the  rule  it  muft  be 
to  make  an  cftimate  of  what  was  the  value  of  the  land  as 
Tong  ago  as  1 799. 

Per  Curiam,     ,  Rule  abfolttte. 
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CladstoYis  and  Another  affmnifi  EiKo.  JlSf^Sth^ 

'T^HIS  wai  an  adion  on  a  policy  of  aflarance  made  Wh«retb« 

••'       1  «    ^- .  1*  1      ^.      y^i  •       •  ft   /i^  plaintiffs  on 

the  a^th  O/?0ifr  iSn,  on  the  ihip  Blebard^  loft  or  35th  0M«r 

xioc  loft,  at  and  from  the  veflbrs  port  of  loading  in  jj  uftSfof^a 

Jamaica^  to  her  port  of  difcharge  in  the  united  kingdom.  2Sni*h**ljrt 

At  the  trial  before  Lord  Ellenhrough  C.  J.  at  the  Lwdm  ^  icM^og  to 

fittings  after  laft  term,  it  appeared  from  the  admifiions,  difehmife,  Mia 

that  on  the  15th  of  July  x8i i  the  {hip  arrived  in  Man"  00  thcs^th ol 

^bhual  hazbonr^  in  Jamakmf  for  the  pnrpofe  of  taking  ^q^^^J^ 

in  her  cargo ;   of  which  clrcumftance  the  Captain  ap-  ]^?^  P^^  ^ 

prized  the  plaintiffs,  (her  owners,)   by  letter  of  that  drivcnonapoek 

date;  on  the  25th,  whilft  the   Ihip  was  lying  in  the  got  off  without 

harbour,  a  ftorm  came  on  which  drove  her  from  her  HS^'iiltf^f^ 

moorings,  and  fiie  ftruck  upon  a  rock,  but  by  the  ex-  ^^"J^i^^d 'a^ 

ertion  of  the  fiiip^s  company  was  got  otf  again  without  **'^*"  *'*•** 

appearing  to  have  fuffered  any  material  damage.    On  the  letter  to  tlie 

5th  of  Amgufi  the  captain  wrote  home  to  the  plainrifis,  ontcommooU 

but  did  not  make  any  mention  of    this  accident  in  £^|Vi!idi*£^ 

his  letter,  which  reached  the  plaintiffs  on  the  5th  of  j£^,I]|^^rtlt 

OBoker  following.    The  fhip  having  completed.her  load-  ©f  CBtber;  and 

ing,  proceeded  on  her  voyage,  and  arrived  at  the  Wefi  wirds  arrived  at 

hSa  Docks  on  the  6th  oi January  tSia,  and  afterwards  chlrgTwbert 

difcharged  her  cargo  undamaged :  and  on  d^  day  of  her  madV^^ouft 

arrival  the  captain  made  a  proteft,  in  which  he  detailed  f^^<  ^ 

the  accident  that  happened  to  her  on  the  2  cth  of  Juhj  but  ft«tiog  that  the 
-  .  *  •  Ti  plink» other 

added,  mat  the  prolecuted  her  voyage  home  without  bottom  mnft 

have  been 
chafed,  And 
licr  bottom  otbcrwiTe  iojared  by  ftriklng  on  the  rock  t  Held,  that  the  plaiDttiTt  could 
not  recover  at  for  an  average  lolf  ariiing  from  the  accident  {  for  the  captain  was  bonnd 
to  commonicate  the  accident,  and  for  want  of  fncfa  comoMUiiaitioa,  the  anteoedent  da# 
0age  was  an  ioiplled  eneptioa  oat  of  the  policy :  and  the  policy  not  belnf  oiade  veldt 
she  plalflcifi  coeld  aot  lecover  back  the  pieminm. 

D  a  ediibiting 
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exhibiting  any  bad  effeSts  from  the  accident ;  althoiSgli 
the  planks  of  her  bottom  muft  have  been  chafed,  and 
her  bottom  otfaerwife  injured  by  ftjildng  on  tbfi  faid 
rocks-  This  was  the  firft  intimation  given  to  the  plain* 
tiiFs  of  the  accident,  •  A  furvey  was  afterwards  made» 
when  it  was  difcovered  that  the  (hip,  in  confequence 
of  having  ran  aground,  had  fuftained  damage  in  her 
keel  and  other  parts  to  the  amount  of  about  15  per  cent., 
which  damage  the  plaintiiFs  fought  by  this  a£lIon  to 
lecover. 

Upon  this  evidence  it  was  objeSed  that  the  captaiA 
fhould  have  informed  his  owners,  by  his  letter  to*  them 
of  the  5th  of  Augujl^  of  the  acctd^t  which  had  hap- 
pened to  the  fhip  on  the  Z5th  of  July  /  which  if  he  had 
done,  the  information  would  have  reached  them  in  time 
to  have  communicated  it  to  the  underwriters,  to  whom 
it  was  material  that  it  (hould  liave  been  conimunicated. 
Lord  Ellenhorough  C.  J.  was  of  opinion  that  the  captain, 
as  agent  for  the  owners,  was  bound  to  communicate  to 
then*  what  he  knew  might  b?  a  caufe  of  damage  to  the 
fiiip^^  and  that  his  omiflion  imthis  refpe£l,  by  means  of 
which  tiK  owners  were  prevented  from  difclofing  the  ac- 
cident to  the  underwriters,  operated  as  an  exception  of 
that  particular  rifle  out  of  the  policy  ^  and  he  therefore 
direfled  a  nonfuit. 

Scarlett  now  moved  to  fet  aGde  the  nonfuit,  upon  the 
ground  that  the  plaintiiTs  were  entitled  to  recover  either 
for  an  average  lofs^  or  for  a  return  of  premium ;  either 
the  policy  attached  notwithftanding  the  concealment,  and 
then  they  ought  to  have  recovered  upon  the  lofs^ 
or  the  concealment  was  material,  and  the  policy  void, 
and  iben  they  were  entitled  to  a  return  of  premium. 

He 


Gladstons 

IMO. 
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He  contended  that  the  policy  attached  notwithftanding 
the  concealment^  vid  that  the  captain  was  not  bound  to 
inform  his  owners  of  every  accident  which  happened^  ^s^^fi 
unlefs  it  was  of  fuch  a  nature  as  to  caufe  an  apparent 
4lamage  or  a  probability  of  damage  to  the  (hip:  the 
mere  poflibility  that  (he  may  have  fuiFered  from  any 
accident  is  not  enough  to  make  the  difclofure  of  fuch 
accident  neceflary,  for  if  it  were,  the  captain  would  be 
bound  to  write  home  by  every  poft  refpefling  the  moft 
trivial  occurrences.  Here  it  is  admitted  that  the  captain 
was  not  aware  of  any  injury  fuilained ;  and  it  is  not 
imputed  to  him  that  he  kept  back  any  information  from 
his  principals  in  order  to  make  them  the  inftruments  of 
effe£ling  a  fraud  on  the  underwriters ;  if  he  had  not 
written  at  all  after  the  accident  it  does  not  follow  that 
the  infurance  would  have  been  void.  His  omitting 
thqrefore  to  communicate  the  accident  when  he  did 
write,  which  cannot  amount  to  more  than  not  writing  at 
all,  will  not  vitiate  the  policy.  But  if  the  policy  attached, 
it  is  a  new  principle  in  infurance-law  that  it  may  do  fo 
for  fome  purpofes,  and  not  for  others ;  and  that  the 
want  of  a  difclofure  of  any  particular  circumftance, 
which  does  not  amount  to  fuch  a  concealment  as  will 
vitiate  the  policy^  may  yet  amount  to  an  exception  of 
the  lUk  arifing  out^f  that  particular  circumftance. 

Lord  Ellenboroxtgh  C.  J.  With  refpe&  to  the 
queftion^  whether  the  captain  was  bound  to  tranfmit  to 
his  owners  intelligence  of  the  accident  which  happened 
to  the  (hip  on  the  25th  of  July^  I  think  that  if  it  were 
but  a  dubious  caufe  of  damage,  he  ought  to  have  com- 
municated it  I  l>ut  looking  at  the  cir^umftunces  as  dif- 
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sSt}.       clofied  afterwards  by  the  captatn't  jlrpteftj  muft  we  not 
^  "       iay  that  they  amount  to  fomediins  more  dian  a  dubious 

MgMh^  canfet  aod  that  there  is  pregnant  evidence  that  the 
captain  fufpeded  the  .(hip  muft  have  fuftained  feme 
damagej  though  he  might  not  know  what  the  particulaif 
damage  was  ?  If  then  the  captain  might  be  permitted 
to  mnk  at  thefe  circumftancef  without  hazard  to  the 
owners^  the  latter  would  in  all  fuch  cafbs  inftruA  their 
captain  to  remam  filent ;  by  which  means  the  under- 
writer at  the  time  of  fubfcribing  the  policy,  would  in- 
cur a  certainty  of  being  liable  for  an  antecedent  average 
loft.  To  prevent  fuch  a  confequence,  and  confidering 
-  diat  what  is  known  to  the  agent  is  impliedly  known  to 
the  principal,  and  that  the  captaun  knew  and  might  have 
aAually  communicated  to  the  plaintiffs  the  caufe  of  da- 
mage, fo  as  to  have  apprized  them  of  «it  before  the  time 
of  effefling  the  policy,  I  think  that  no  mifchief  will  en- 
fue  from  holding  in  this  cafe  that  the  antecedent  damage 
was  an  implied  exception  out  of  the  policy.  If  the 
,  principle  be  new  it  is  confident  with  juftice  and  conve- 
nience ;  and  there  being  no  fraud  imputed  toathe  captain 
in  the  concealment,  will  not  alter  the  cafe  as  we  had 
oocafion  to  determine  yefterday  {a).  I  do  not  remember 
that  the  point  refpedling  the  return  of  premium  was 
made  at  the  trial ;  but  if  it  was,  the  anfwer  to  it  muft 
have  been  that  this  is  not  the  cafe  of  a  void  infurance^ 
but  only  of  an  exception  out  of  the  policy. 

L&  Blanc  J.    The  antecedent  dam-age  which  the  cap- 
faun  was  bound  to  communicate  to  his  owners,  and 

neglefled 
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iMgIe£led  fo  to  do,  may  be  confideied  as  an  implied  ex« 
ception  out  of  the  policy ;  and  the  opinion  which  my 
IiOfd  held  at  the  trial  muft  have  precluded  the  plaiatiffi        umnfl 
from  demanding  the  premiunu 

The  other  Judges  concurred. 
P0r  Curuioh  Rule  rtfufed. 


SiFFK£N  agoing  Allnutt.  j!^ith. 

n|^IS  was  an  a£lion  upon  two  policies  of  tnfurance»  the  Where  •  11- 

firft  of  the  1 8th  ol  Augujl  1811,  on  wheat,  by  the  ^«J^othe 

Oiip  Anna  Miria  s  the  fecond  of  the  24th  of  Sept.  181 1,   ^^^^^^^^^  ' 

on  money  advanced  to  the  captain  at  Archangel^  ««  loft   "^'®»  to  tike 

or  not  loft/*  at  and  from  Archangel  to  London.     The  lofs  tond^xo  Arch* 

tinrelt  eed  to 
declared  upon  was  by  capture.     At  the  trial  before  Lord  retnrn  from 

BUmhrougb  C.  J.  at  the  London  fittings  after  laft  Trinity  oLtgo  J'pzia 

term,  it  appeared  that  the  fliip  with  her  outward  cargo  J^^^t'j^a^br'* 

failed  from  London  in  June  18 10,  under  a  licence  which  ^^  *?  ^  »"*- 

ported  to  tDj 

the  plaintiff  had  procured  on  the  25th  of  May  preceding,  i>on  of  the 

The  licence  was  granted  "  to  Henry  Stffktn  for  the  Anna  dom,  end  the 

Maria  to  take  a  cargo  of  Briti/b  and  Eajt  India  goods  at  limited  to  the 

London^  and  proceed  to  Nev>caJHe^  and  thepce  to  Arch^  VmberiJSowm 

mnreL  and  to  return  thence  with  a  cargo  of  grain  and  in««  ^hich 

*  ^  OP-  time  ^^,  jjfj^^ 

wards  extended 
to  the  id  of  Jamtn  s8ix,  and  the  (hip  afttr  ukinjr  in  a  cargo  of  pitch  and  tar  at 
Areba^ei,  iatled  on  her  homeward  voyage  on  the  13th  of  OBchtr  18 10,  but  wa»  driven 
^ack  to  Arciofigelt  and  there  unloaded,  and  her  cargo  fold,  and  the  ihip  Lid  up  for  the 
winter,  and  did  not  fail  again  from  thence  with  a  cargo  of  wheat  until  the  firfl  of 
A»igM/t  181 1 :  Held,  that  the  liccnee  W8<  not  exhanfted  by  taking  in  the  firft  caigo  of 
pitch  and  tar,  but  would  covcj'  the  c«rgo  of  wheat  alfo,  notwithflanding  the  tijne 
limited  forjtt  continuance  had  elapfed,  provided  it  appeared  that  the  voyage  waa  pro- 
iiBCuted  with  all  reafonabtc  difpateh,  which  was  a  quedion  for  tho  iuty ;  «iid  iherrfore 
if  it'lkoold  To  appear,  an  infurance  effeAed  by  the  pLilnttfT  on  the  lorh  of  Aupifi  i8|ta 
0a  whe^t  at  and  from  AtchMitl  to  LmMn  would  be  valid,  and  wout^  f^^uch  on  the  whe^l 
cargo ;  but  ao  infurance  on  money  advanced  to  the  captain  at  Artbangel  was  voldi  and 
tfpoa  that  the  plaintiff  might  recover  back  the  premmpi* 

D  4  ^^^ 
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1 813.        other  goods  permitted  by  law:  to  be  imported,  to  any 
-  port  of  the  United  Kingdom.'*    This  licence  was  to, 

"tf^mj?        remain  in  force  until  the  29th  of  September  18 10,  which 
period^  by  a  general  order  in  coimcil,  applicable  to  all 
licences,  was  extended   to   the    i ft  of  January   181 1* 
The  (hip  arrived  at  Archangel  in  September  18 10,  and  on 
the  ad  of  October  difcharged  her  outward  cargo,  and 
afterwards  took  in  her  homeward  cargo,  which  confifted 
of  pitch  and  tar,  and  on  the  13  th  of  OSober  failed  on  her 
homeward  voyage.     A  few  days  afterwards  the  froft  fet 
in,  which  oWiged  her  to  put  back  to  Archangel^  and  in 
confequence  of  fome  damage  ihe  had  fuftained  from  an<* 
other  veffei  having  run  foul  of  her,  it  became  necefTary 
'   to  unload  her  cargo  ^  and  the  pitch  and  tar  were  accord«» 
ingly  unloaded  and  fold   at  Archangel.     The  (hip  lay 
there  during  the  winter,  and  when  the  froft  broke  up  in 
May  181 1,  underwent  fome  repairs;  and  on  the  i6xh  of 
July  took  aboard  a  cargo  of  wheat,  and  on  the  ift  of 
Augufl  again  failed  on  her  homeward  voyage;  in  the 
courfe  of  which  on  the  i6th  of  the  fame  month  (he  was 
captured  by  the  Danes.    It  alfo  appeared  that  on  the 
25th  of  March  181 1,  the  plaintiff  had  procured  another 
licence  to  continue  for  fix  months,  permitting  the  Anna 
Maria  to  proceed  from  Archangel  to  Leith.     Upon  the 
iirft  policy  Lord  Ellenborough  C.  J,  was  inclined  to  think 
that  it  was  not  intended  to  cover  twafucceffive  cargoes^ 
but  only  one ;  and  therefore  that  the  policy  never  ati- 
tached  on  the  fecond  cargo  :  and  on  the  other  policy  his 
Lordfhip  held  that  the  infurance  was  void ;  and  he  al-- 
lowed  the  plaintiff  to  recover  the  amount  of  the  premium 
on  both  the  policies,  with  liberty  to  the  defendant  to  move 
tp  reduce  the  verdift  to  the  amount  of  the  premium  on 
the  fecpud  ppli<:y. 
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'   Pari  accordingly  obtained  a  nde  iiifi  in  lad  Micbadntas        >^  f  3* 
term  for  fo  reducing  the  verdiA)  of  for  a  ntew  trial,       sirnci* 
contending  on  the  authority  of  Lowry  ▼.  Boutdieu  (a),      j^^'/^ 
and  Fandyck  y.  Hewitt  {i)f  that  the   plaintiff  could  hot 
recover  back  the  premium  on  the  firft  policy,  inafmuch 
as  the  voyage  infured  was  illegal,  there  not  being  any 
period  when  it  was  protefled  by  the  licence.  ^   [Lord 
EUenborough  C.  J.  faid,  that  fuppofing  the  licence  to  have 
expired,  ftill  perhaps  there  might  be  a  diftindion  be* 
tween  the  cafe  of  an  illegal  infurance  and  this  cafe; 
wb^re  it  was  evident  the  party  contemplated  a  legal 
Voyage  by  procuring  the  licence.^ 

'  The  SdicitoT'General  and  Holroydy  who  now  Ihewed 
taufe,  contended  that  at  all  events  the  plaintiff  was 
entitled  to  retain  the  verdi£t  for  the  premium  on  the 
^fiift  policy,  becaufe  the  voyage  infured  was  protected  by 
liie  licence,  and  therefore  not  illegal ;  but  fecondly,  they 
contended  that  the  plaintiff  ought  to  have  been  further 
allowed  to  recover  upon  the  lofs,  becaufe  the  policy 
uttached  on  the  fecond  cargo.  On  the  firft  point,  they 
maintained  that  the  licence,  notwithftanding  the  time 
Specified  for  its  continuance  had  elapfcd,  would  yet 
enure  to  proteA  the  voyage,  for  the  Court  would  con- 
ftrue  it  according  to  its  fair  meaning  and  import,  radier 
than  according  to  its  ftridl  letter ;  and  in  this  reipefl  it 
refembled  a  policy  of  aflbrance  or  any  other  commercial 
inftrument.  It  is  material  to  obferve  that  this  was  a 
licence  not  for  an  unnamed  adventure  or  an  indefinite 
cargo,  but  for  a  voyage  declared  out  and  home,  and  for 
^  C^rgo  fpecified  as  a  cargo  of  grain  \  and   the  words 

limiting 
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iPl^.        Kmidog  its  dantion  to  tbe  29th  of  S^^taifcr  art  printedy 

*"""*       and  are  therefore  to  be  taken  in  a  ienfie  led  ttuGt  than 

^mfi        if  they  were  written.    The  objed  then  of  the  licence 

^L&mrrr.     ^^  izthtt  to  proteA  a  fpedfic  adventure  than  to  limit  a 

fpecific  time ;  and  to  hold  that  the  adventure  mud  b^ 

concluded  on  the  apdi  of  Siptember^  would  be  to  defeat 

die  meaning  of  the  licence  by  a  ttnGt  adherence  to  ite 

letter.    It  was  inconfiftent  with  the  nature  of  the  voyage 

that  it  fhould  terminate  within  tbe  time  fpecified }  which 

snuft  therefore  be  intended  fuch  a  reafonable  time  as. 

allowing  for  the  accidents  of  climatci  would  be  fufficient 

for  the  completion  of  fuch  a  voyage.    This  was  fo  laid 

down  by  Lord  Ellenborougb  C.  J.  in  Scbroedery.  Faux  {a)^ 

and  the  Court  of  Common  Pleas  yefterday  confirmed  that 

do£lrine  in  the  cafe  of  Stffhip  v,  G/apett  by  r^ fufing  ^ 

rule  for  a  new  trial  in  an  a£lion  brought  upop  this  famf 

policy,  being  of  opinion  that  there  was  not  any  unreafon^ 

able  delay.    [Lord  ElUniorough  C.  J.  faid  that  by«  limitr 

ing  the  period  of  the  licence,  it  certainly  was  in  thf 

contemplation  of  the  croipm,  that  the  voyage  (hould  be 

profecuted  with  all  convenient  fpeed ;  but  he  bad  uni* 

fonnly  held  that  the  licence  (hall  not  become  void  by  the 

mere  efflus  of  time,  if  the  voyage  be  duly  commenced 

and  profecuted  withb  a  reafonable  time.]    Upondir 

fecond  pomt  they  obferved  that  this  policy,  like  the 

licence,  was  not  a  genertd  policy,  but  upon  a  fpecific 

cargo  and  vopge^  and  they  relied  on  the  argumentu 

already  ufed  upon  that  point  in  fupport  of  the  licences 

to  fl&ew  tiiat  the  policy  alfo  attached  on  the  wheat  cargo. 

Pfrt  and  CampMI,  contri,  denied  that  the  cafe  in  the 
Common  Pleas  decided  either  of  the  queftions  now  be- 

foi9 
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fcre  the  Cour^  the  queftlon  there  being  upon  the fecond         iSij* 
ficence ;  andnaintsuned  that  this  licence  being  exprefsly 
limited  to  one  cai^  at  weQ  as  to  a  time  certain^  was        aith^ 
eahaufted  by  the  cargo,  of  pitch  and  tar^  and  could 
not  be  extended  beyond  the  exprefs  terms  of  it  to  a 
fecond  cargo.     Admittmg  that  the  accidents  of  the 
voyage  may  create  fuch  an  inevitable  delay  as  may  juf« 
tify  an  extenfion  of  the  Hcence  beyond  the  precife  period 
limited,  it  is  npt  fo  with  refped  to  a  dnnge  of  cargo ; 
otherwife  a  licence  granted  for  one  cargo  only  might  be 
extended  to  any  number  that  the  fpeculation  of  the  party 
Hcenfed  might  require.     In  Schroeder  t.  Faux  there  was 
no  change  of  cargo,  and  even  with  refyeSt  to  the  ezten* 
fion  of  the  time  in  that  cafe,  it  is  obfervable  that  the  ad- 
venture had  ftibftantially  commenced  before  the  licence 
expired,  by  the  loading  of  the  goods  on  board  within  the 
time  prefcribed.    That  Is  not  fo  here  with  refpeft  to 
Ae  wheat  cargo,  which  was  a  new  adventure  begun  after 
Ae  licence  had  been  fatisfied  by  a  former  cargo,  and 
after  the  licence  itfelf  was  no  longer  in  force.    In  this 
view  of  the  cafe  it  is  immaterial  to  difcufs,  fecondly,  whe- 
ther the  policy  attached  on  the  wheat  cargo ;  for  if  there 
was  no  licence  at  the  time  when  it  was  effeAed,  the  in* 
furance  was  illegal. 

Lord  Ellenborouoh  C  J.  In  this  cal^e  two  queftions 
luve  been  made,  the  firft,  whether  any  thing  has  been 
done  in  fraud  of  the  licence.  For  the  determination  of 
that  point,  it  is  material  to  confider  what  the  licence  au- 
thorizes. It  authorizes  the  taking  in  a  cargo  oi  Briti/h 
and  Ea/i  India  goods  at  LendoHf  and  proceeding  to  IftvH 
0aJHe  and  thence  to  Archangel  i  it  does  not|  bowever^ 

ftofi. 
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1813.        (top  there,  but  it  goes  on  to  permit  the  return  from 
'  Archangel  with  a  cargo  of  grain  and  other  goods  pennit- 

t^Mtift         ted  by  law  to  be  imported  into  any  port  of  the  United 
Kingdom.     The  cargo  of  pitch  and  tar  came  within  the 
terms  of  the  licence.     Where  then  is  the  fraud  ?     It  is 
contended  that  the  licence  was  exhaufted  by  taking  in 
this  one  cargo.     Without  confidering  this  as  a  queftion 
to  be  governed  by  the  rules  of  conftru^ion  applicable  to 
'    policies  of  infurancei  and  taking  it  on  the  terms  of  the 
licence  only,  can  it  fairly  be  iiated  that  the  licence  was 
exhaufted  by  this  firfl;  cargo  i     The  veflel  was  driven 
back  by  the  feverity  of  the  elements  to  the  port  from 
which  (he  failed,  and  there  detained  ;  during  which  At^ 
tention  another  cargo  was  fubftituted  in  lieu  of  the  ori- 
ginal cargo ;  but  is  there  more  than  one  cargo  imported 
into  this  kingdom  ?     Then  as  to  there  being  any  unne- 
cefiary  delay.    The  licence,  by  having  fixed  a  terminus^ 
a  quo  and  ad  quern  in  refpeA  of  time,  certainly  contem- 
plated as  fpeedy  aprofecution  of  the  voyage  as  the  nature 
of  it  would  admit.     It  may  be  a  fit  queftion,  therefore, 
for  a  jury,  whether  due  fpeed  has  been  ufed ;  for  al« 
.though  the  licence  is  not  fo  peremptory,  in  refpe^  of 
^he  period  fixed  by  it,  as  to  require  a  ftri£t  and  literal 
compliance,  yet  it  muft  be  conformed  to  as  nearly  as 
poflible.     The  queftion  then  upon  a  new  trial  will  be, 
-whether  this  was  a  bona  fide  profecution  of  the  voyage 
according  to  the  fair  import  of  the  licence,  which  has 
not  been  fubmitted  to  a  jury,  the  caufe  not  having  arrived 
•at  that  ftage  of  enquiry.     The  fecond  queftion  is,  whe- 
ther there  has  been  any  fraud  on  the  terms  of  the  policy. 
.The  policy  was  fpecifically  on  wheat,  not  on  pitch  or  tar, 
nor  a  general  policy,  and  tlie  fecond  cargo  is  a  wheat 

cargo. 
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targo^and  quoadrtlfld' policy  the«otly  dne  i  for  A«  Cobrt  1813* 
cannot  turn-  ity  eye  back  -and  Idok-lidie  OBrgot<tf  pitch 
and  tar  to  which  the  policy  does  not  apply.  The  voyag*  <yflt»^ 
with  xdfytSt  Jto  the  wheat  cargo  was  profj^uted  dtt)y  and 
bona  fide.  If,  therefore,  the  voyage  was  fairly  within 
the  terms  of  the  licence,  the  duplicity  of  the  cargo,  (if  I 
may  be  allowed  the  expreflion,}  that  is,  the  circumftance 
of  there  being  a  cargo  of  pitch  and  tar  firft,  and  of  wheat 
afterwardsi  will  not  invalidate  the  policy.  .  The  imporef-^ 
fion  upon  my  nood  at  the  .trial  muft  have  been  thai  the 
firft  cargo  ocoipied  the  pidicy,  and  if  that  had  been  the 
cafe»  it  is  qfxite  clear  ikit  the  policy  would  BOt  have 
covered  two  fucceffive  rifles*  But  whether  that  impref- 
fion  was  taken,  improvidently  or  on  the  fuggeftion  of 
others,  iC  now  appears  to  be  erroneous;  and  I  cannot 
help  thinking  that  I  could  not  have  feen  &e  policy ;  or 
I  Ihould  have  held  that  it  was  not  intended  to  cover  the 
eargo  of  pitch  and  tar.  Upon  the  firft  p<Mnt  it  is  cer* 
tainly  a  very  fit  queftion  for  a  jury  whether  the  licence 
wae  abufed  by  being  treated  as  a  floating  prote^ion  to  ^ 

cover  different  cargoes,  or  whether  it  was  not  promptly 
and  fairly  executed,  and  the  fecond  cargo  bona  fide  fub- 
ftituted  without  any  unneceflary  prolongation  of  th6 
Toyage :  if  it  was,  it  will  be  protefted  by  the  licence* 
The  fecond  queftion  will  be  .whether  there  was  any 
fraud  upon  the  underwriters,  this  being  an  infurance 
upon  a  fpecific  cargo  of  wheat,  from  the  circumftance 
relating  to  the  cargo  of  pitch  and  tar.  I  lay  out  of  the 
cafe  all  queftion  upon  the  fecond  licence ;  becaufe  the 
party  is  entitled  to  ftand  on  the  terms  of  the  firft  licence^ 
and  a  mifconception  in  procuring  another  licence  ihalt 
sot  iterate  tohis  prejudice.    Under  ihefe  circumftances 

•I  think 
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I  thad:  it  £tdiat  Ae  vuk  for  » ii«w  trial  flioiiU  U  wmM 
abfoliUet  but  witiiMtcoftii  a»  tbereu  no  £uik  in  either 
party. 


2><^»  ,  tifiSELTOV  4p«ll!/f  ALLNUTt. 

7M.»6tiii  .      ^    "^ 

whcrt  nodf  npHIS  was  an  aOion  on  a  policy  of  aflunnce  oo  goods 
7^mhoUmi  by  the  ihip  Vmu  Gtswa^9tzsyibcm  ibSplmi  to 
Kb^r^t^A  il&iiirf,with  libefty  to  touch  at  any  porta  orpiacet  what- 
K  tny  poitt      f^^^  ^j  wherefoefcr,  and  to  feck,  join,  or  eschaqgo 

ftna  to  iccKy  ' 

join,  and  ci-      conVAv.  walrratlted  free  from  capture  in  the  port  ot 

change  convay»  '  .  rw«  * 

warranted  free  JUmeL    The  lofs  alleged  vas  by  o^tufew    The  cafe 

in'the^rl^  was  thir- on  the  19th  of  ^Mm«lrI8IO  the  ftip  failed 

tM^i^Uwa  ^'^^"'^  Heligoland  wi^  a  cargo  of  fugar>  having  a  written 

He^oi^mixh  ^^  dboaid  wfakh  was  delivered  to  the  captain  by  di« 

orders  To  bo  to 

Ooiudwfi  to  flttppevs  of  the  goods  at  Heligoland^  dirtying  him  to  go 
toplroceedto  to  Gottenhtrgi^  2nd  there  afcertain  whether  he  fliould 
m^ndvn*  proceed  to  Anbot  or  Memel^  and  if  he  found  a  convoy 
^''toGfcSJ^'  at  Gfl<*«rfi»X*  to  jomit.  On  the  6th  of  December  fbl* 
hight  which  is  lowini;  the  ihip  was  driven  by  a  gale  of  wind  under  the 

in  the  tiack  *  1 

cither  to  AahU  batteries  of  UegaH^  and  there  taken  by  the  Danes.  Skegan 

Heldrthat  thu  IS  abovt  five  German  miles  from  Gottenkurgh^  and  in  the 

fid«red«r"'  tmkfiEomii&AgsiWtoGto 

^TShw^*"  in  the  way  ridp  to -^«Wlr  or  Jf «wf /. 

It  WM  fobjea        At  the  trial  before  Lord  EUenboreugb  C  J«  at  the 

Booording  «o  London  fittings  after  laft  Tritdtj  term,  the  couniel  for  the 

apooibe  (hip's  defendant  objedled  to  die  plaintiff's  right  to  recover  on 

Arrival  tt  Get' 

Ihercfoie  the  rilk  coninicnced  00  her  leavlog  HtUg^Umi;  and  the  Ihip  never  having 
reached  G§ttaAiirgh  the  pnrpofe  of  wng  thither  for  ordeis  was  nacreif  an  intention  to  de« 
viate  which  did  not  vacate  the  policy  j  neither  was  it  a  reftraint  on  the  captain's  judg- 
jncnt  as  to  the  place  of  fceklng  oonvof,  it  not  appearing  that  he  coold  have  aKt  with 
«oavor  bcfwc  th«  cif  Hire  s  •xlA  coniequentlr  the  uaderwnter  wu  UaUt. 

a  the 
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Ae  lofs»  upon  the  ground  that  there  had  not  hmn  an        181  j. 
inception  of  the  Toyage  infured  j  in  ftipport  of  which       — — 
objedion  they  relied  on  the  cafes  of  fT'aoUriJgev.B^         ag§uft 
JeU(a)^  and  Way^.  Modtgliani{b),  and  a  rerdia  was      ^^^"*^^* 
found  for  the  plaintiff  with  liberty  to  the  defendant  to 
move  to  enter  a  nonfuit  upon  this  objedion ;  which  rule 
was  accordingly  obtained  in  laft  Mkhailmas  term,  whed 
another  objeAion  was  alfo  ftated  as  arifing  out  of  the 
cafe  of  JUidJ/iwpadr.  Blakis{c\  that  the  captain  was 
feftnnned  by  the  orders  from  eleding  to  feek  convoy  at 
any  place  but  GciUnhirgb,  whither  he  was  bound  to  £•* 
ataUcvenu. 

22»  S^Bcitor^Gimrttl^  Parh^  and  Patnthir  now  fhewed 
eaufe,  and*  firft  obfenred  upon  the  liberty  contained  in 
the  policy  to  touch  at  any  ports  whatfoe? cr,  and  to  feek^  - 
join,  or  exchange  convoy,  under  which  they  oootended 
that  the  plaintiff  had  a  right  to  go  to  ChiUnbttrgb  either 
ior  convoy  or  for  other  purpofes  conneded  with  die 
voyage,  fuch  as  to  afcertain  the  ftate  of  the  port  of 
Mfnulf  without  being  guilty  of  a  deviation  %  they  then 
contended  with  refpe&  to  the  orders  given  to^Ae  cap-  ' 
tain  as  far  as  they  related  to  Afihokf  that  at  the  ttmoft 
thofe  orders  could  be  confidered  only  as  a  defign  on  the 
pan  of  the  affured  to  deviate,  which  defign  had  never 
been  executed ;  and  that  where  the  tennini  of  the  in- 
tended Toyage  are  the  fame  as  thofe  deforibed  in  the 
fiolicy,  which  was  the  cafe  here,  the  voyage  is  to  be 
confidered  the  fame,  and  a  mere  intention  to  deviate  will 
not  avoid  the  policy.  It  was  fo  held  in  Ki<whjf. 
RyMn{d)^  where  the  fuppofed  deviation  was  as  much 


content 
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i8i }•        contemplated  as  ia  this  cafej  and  in  WoMridgi  v.  BoydeUf 

LoM  Mansfield  is  r^eported  to  have  faid  that  ^  deviation 

^^atnfi  merely  intended,  but  never  carried  into  effedly  is  as  no 
AX.LNUTT.  cleviation.  In  Way  v.  Modigliani  an  a£lual  deviaticm 
had  taken  place^  as  was  obferved  in  Kewley  Y,Ryan  i  and 
in  Middlewoojy.  Blaies^  Lawrence  J.  (aid  that  if  the  veflel 
had  been  captured  before  ihe  arrived  at  the  dividing* 
.  pointy  he  ihould  have  thought  the  underwriter  would 
have  been  liable.  Now  here>  allowing  the  utmoft  effe£t 
to  the  orders  given  to  the  captaioy  they  amount  only  to^ 
a  contempbtion  to  deviate^  and  the  ihip  was  captured 
before  the  dividing  point;  fo  that  this  cafe. falls  witbia 
both  the  diftinflions  taken  in  the  former  cafes.  As  to 
the  captain's  judgment  being  reftrained  by  the  orders 
with  irefpe£k  to  the  place  of  joining  convoy,  upon  a 
fimilar  objediion  to  which  the  cafe  of  Middlewoody* 
Blaies  tumedf  there  is  no  evidence  to  (hew  that  die  cap** 
tain  could  have  had  any  opportunity  of  making  an  elec«* 
lion  to  join  ccmvoy  before  he  reached  Gotteniurgh,  and 
^r^£{Mre  th^t  caf«  does  not  apply. 

Tofpif^  and  Marryai  contri.  The  application  for  a 
Qonfttit  was  made  not  on  the  ground  of  a  deviation,  but 
on  the  ground  that  there  had  not  been  any  inception  of 
4ie  voyage  infured.  To  entitle  the  aflurvd  to  recover 
upon  a  lofSf  it  muft  be  a  lofs  within  the  voyage  infured  | 
and  for  that  purpofe  it  is  neceflary  that  the  toyag« 
ihould  be  declared  in  the  policy.  Here  it  is  declared  as  a 
ifQyage  to  commence  at  Heligoland  and  end  at  Memelf 
whereas  it  .appears  that  the  real.  voyage>  fo  far  from 
l^ing  fixed  tp  terminate  at  Mem^l,  was  not  to  be  de^ 
clared  until  the  (hip  arrived  at  Gottenburgb.  Inftead, 
therefore,  of  being  a  voyage  from  Heligoland^  with  a  cer- 

9  taia 
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taia  deftination  to  'Merml^  it  was  to  remain  in  ambiguo  i8i3. 
ttntil  the  (hip's  arrival  at  Gottehburgby  whether  her  ulti-  " 
mate  deftination  was  to  be  Anboli  or  Memel^  and  nothing  agM 
was  in  certainty  except  that  (he  was  to  go  to  Gotten'^ 
hurgh.  There  is  therefore  a  main  diftinflion  between 
this  cafe  and  that  of  Kewlej  ▼•  Ryan^  and  Middle%vood  y« 
Blakesy  where  the  termini  of  the  intended  voyages  were 
fixed  as  defcribed  in  the  policy,  and  therefore  what  was 
faid  by  Lawrence  J.  in  the  lattex  cafe  does  not  apply  to. 
this.  But  although  Middlewood  v.  Blahes  differs  in  this 
refpefl  from  the  prefent  cafe,  it  is  neverthelefs  an  au- 
thority in  point,  to  (hew  that  if  the  captain's  judgment 
was  fettered  by  the  orders  as  to  the  place  of  his  feeking 
•onvoy,  it  is  tantamount  to  a  deviation.  Now  according  to 
the  terms  of  the  policy  the  captain  ought  to  have  joined 
ihe  firft  convoy  he  met ;  but  according  to  the  orders  it  is 
clear  that  he  was  bound  to  Gattenburgh  at  all  events,  and 
had  not  an  option  to  feek  for  convoy  elfewhere,  nor  to  join 
an  eariier  convoy  if  he  had  fallen  in  with  one,  and  hence 
the  Tsik  of  the  underwriters  was  materiallyincreafed* 

Lord  Ellekborottgh  C.  J.  This  is  a  cafe  which  is 
fomewhat  new  in  its  circumftances,  and  at  the  time  when 
it  was  moved  I  wiOied  to  have  it  brought  under  the  con- 
fideration  of  the  Court.  Having  now  heard  the  argu- 
ments and  what  is  material  to  be  adduced  on  the  pointy 
I  think  there  was  an  inception  of  the  voyage  infure~dl 
The  way  ift  which  it  (trikes  my  mind-  is  this,  viz.  that 
the  preponderating  intent  of  the  aflured  was  to  go  to 
Memels  although  that  intent  was  liable  to  be  changed 
according  to  circumftances.  But  I  am  not  aware  that  it 
is  laid  down  in  any  book,  if  the  terminus  be  once  fixed, 
dut  becaufe  it  is  made  fubjed  to  alteration  dependant 
\ou  h  E  upon 
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1813*        apoa  circumftances,  it  ihall  on  that  account  be  lefs  9 
— — "        voyage  to  that  place,  to  which  the  party  originally  con- 

againft        templated  to  go.    I  think  that  there  may  be  a  good  in« 
ception  of  the   voyage   under    a  flufluating   purpofe. 
Here,  as  I  have  faid,  the  preponderating  purpofe  was  to 
go  to  Memeli  which  appears  by  the  warranty  <<  free  from 
capture  in  the  pore  of  MemelJ*    As  to  the  other  queftion> 
whether  under  a  liberty  to  feek,  join,  and  exchange  con- 
voy the  policy  may  not  be  affeAed  by  fettering  the  difcre-* 
toon  of  the  captain,  we  are  not  called  upon  to  decide  that 
point}  becaufe  it  does  not  appear  that  the  captain  had 
an  opportunity  of  exercifing  any  difcretion  as  to  joining 
convoy  before  the  capture  \  and  as  he  never  reached  60/* 
tenhrghf  the  utmoft  that  can  be  made  of  the  orders  will 
only  be  this,  that  they  amount  to  a  contemplated  devia- 
tion.    It  may  be  obferved,  however,  that  this  liberty  ia 
not  introduced  into  the  policy  by  way  of  ftipulation  on 
the  part  of  the  aflured  that  they  will  feek  and  join  con- 
voy, but  is  granted  to  them  for  their  benefit,  and  for  the 
purpofe  of  obviating  any  doubt  as  to  its  being  a  devia- 
tion, in  cafe  they  fhould  go  out  of  their  way  in  feeking 
convoy ;  but  I  am  not  aware  that  the  reftraining  this 
liberty  would  vary  the  rights  of  the  parties.    Confidering 
then  the  cafe  on  the  queilion  of  non-inception,  I  think  that 
there  was  a  good  inception  of  the  voyage  from  Hiligolaful 
toMcfnel,{\xh}e&  to  be  changed  according  as  circumftances 
might  require ;  and  I  do  not  know  that  fuch  a  contingent 
purpofe  will  defeat  a  bona  fide  inception.   On  the  other 
point,  if  the  vefTel  had  gone  to  Gottenburgb  and  been  de^ 
hyed  there  by  waiting  for  orders ;  that  would  have  been 
a  deviation  \  but  as  the  cafe  is  now  prefented  to  us,  it  is 
merely  an  unexecuted  intention  to  deviate,  which  will 
not  vitiate  the  policy. 

Gross 
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Gross  J.    I  tUnk  there  was  an  inception  of  the  voy-        x8i3. 

age,  for  although  the  intent  was  as  dated,  ftill  it  mud  be 

confidered  fubftantially  as  a  voyage  to  Memeh  axaiuft 

Allnvtt. 

Ls  Blanc  J.  It  is  admitted  that  Gottenburgh  was  in  the 
way  to  Mtmelf  and  alfo  that  the  veflel  was  captured  in  the 
courfe  of  her  voyage  to  Menul^  and  before  (he  reached  GoU 
Uniurgbi  and  it  does  not  appear  that  (he  had  any  opportu- 
nity of  getting  convoy  from  the  time  of  her  failing  from 
Hiligpland  until  her  capture ;  fo  that  the  captain  did  fiot  a£l 
under  any  reftriflioii..  All  queftion  therefore  of  deviation 
is  out  of  the  cafe,  which  brings  it  to  the  queftion,  whether 
the  veflel  failed  on  the  voyage  infured.  It  is  clear  that 
although  the  policy  ought  to  contain  an  accurate  defcrip- 
tion  of  the  voyage,  yet  it  need  not  comprife  every  inter- 
mediate port  at  which  the  (hip  may  be  intended  to  touch, 
according  to  KenvUj  v.  Ryan  and  Middlenvood  v.  B/aki* 
Here  Gottenburgh  was  an  intermediate  port  at  which  the. 
captain  was  to  touch- for  orders,  whether  he  was  to  go 
ultimately  to  Anbolt  or  Memel;  but  the  primary  intention 
was  to  go  to  MenuU  If  indeed  he  had  gone  into  Gottenburgh 
merely  for  orders,  it  would  have  been  a  deviation,  as  it 
would  have  been  if  he  had  gone  to  Anholt ;  but  he  was 
captured  before  he  arrived  at  either  of  thofe  places.  It 
feems  to  me  that  this  cafe  in  many  points  refembles  that 
of  Middkwood  v.  Slakes^  (with  the  exception  indeed  of 
the  ultimate  deftinadon  not  being  finally  fettled,  upon 
which  I  have  already  obferved,)  and  it  was  faid  in  that 
cafe  by  Lawrence  J.  that  if  the  lofs  had  happened  before 
the  (hip  came  to  the  dividing  point,  he  (hould  have  ' 

thought  the  plaintiff  entitled  to  recover.  Here  the  lofs 
did  fo  happen,  and  the  underwriters  Tan  no  additional 
idfk  by  the  Qtptain's  intention  to  deviate  aflerwards.    I 

'E  z  am 
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iSrj. 


Allnht. 


am  therefore  of  opinion  that  this  yerdiA   ought  to 

(land. 

Batley  J.  Memel  was  certainly  one  of  the  placet 
which  was  primarily  fixed  upon ;  and  it  was  not  clear 
when  the  capture  took  place  that  it  would  not  hare  been 
the  ultimate  place  of  deftination.  It  has  been  contended 
however  that  the  judgment  of  the  captain  was  fettered 
by  the  orders  to  go  to  Gattenburgbs  but  he  never  a£led 
upon  thofe  orders,  and  it  by  no  means  follows  that  if  he 
had  gone  thither  he  would  have  (laid  at  Gottet^urgh  longer 
than  for  the  purpofe  of  getting  convoy.  It  is  fuggefted 
however  that  there  might  be  other  places  at  which  he 
might  have  previouily  joined  convoy ;  but  if  it  had  been 
proved  that  zfi  earlier  convoy  might  have  been  procured  at 
another  place,  and  that  notwithftanding,  the  captain  bad 
on«tted  to  join  it  in  order  that  he  might  fail  to  Gottifi* 
turghi  that  might  perhaps  have  been  a  cafe  of  deviation. 

Rule  difcbarged. 


January  ayih. 

A  broker  who 
has  ncjrle^ed 
to  infufe  the 
premium  ac- 
cording to  ihc 
directions  of  his 
principilf  can* 
not  fct  up  as  a 
(i€f«iicti  tiiat  he 

tifo  to  infure 

z^'AXwW  Britrjk 

captuic;  for 

lh<it  i&  not  a 

ciin><  f)  a&  10 

in  drr  t*'^ 

V  hole  infiir-  ^ 

ALCk  lilc^al,  though  it  wmild  be  void  pro  tan  to* 


Glaser  and  Another  againji  Co  vie  and  Another. 

A  CTION  agalnft  the  defendants  as  agents  of  the  plain- 
tiffs^ for  not  eiFe£ting  an  infurance  according  to 
orders,  viz.  to  infure  the  premium.  At  the  trial  before 
Lord  ElUnborough  C.  J.  at  the  London  fittings  after  lail 
term,  it  appeared  that  the  defendants,  wlio  were  mer- 
chants in  London^  received  from  the  plainti£Fs,  who  re- 
fidcd  and  carried  on  bufinefs  at  Ztralfund^  a  letter  dated 
the  2oth  oi  April  1810,  and  written  by  their  managing 
clerk,  which  gave  orders  to  the  defendants  to  effe£t  an 


infurance 
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iflfurance  according  to  the  tenns  of  a  memorandum  in-  iS^l* 
dofed  in  the  letter.  The  memorandum  contained  """"* 
directions  for  an  infurance  on  goods  to  the  amount  of  ^lainft 
7000/.,  and  particularl7  defcribed  the  adventure  to  be  in- 
fured,  and  that  it  was  to  include  lofs  by  Britifii  as  well  as 
foreign  capture,  and  at  the  conclufion  (in  a  poftfcript 
written  m  German)  it  contained  thefe  words,  <<  Obferve 
^he  premium  on  this  value  is  alfo  to  be  infured."  At  the 
time  of  the  receipt  of  this  letter  and  its  inclofure,  the  de- 
fendants alfo  received  another  letter  from  the  plaintiflfs, 
indofing  a  duplicate  of  the  above  memorandum,  dated 
die  23d  of  jtprU,  and  written  by  the  fame  perfon  as  the 
former,  in  which  he  wrote  thus :  *^  I  confirm  all  what  I 
<*  faid  belonging  to  the  infurance,  and  fend  you  to-day  the 
^  note  in  Englj/b  to  avoid  all  mifunderftanding.  I  added 
'*  Britj/t  capture,  though  I  know  it  is  not  lawful,  but  hope 
€€  you  -^m  take  care  for  an  infurer  with  whom  a  poCcy 
^*  of  honour  may  be  trufted  as  good  and  lawful."  The  de* 
fendants  upon  the  receipt  of  thefe  letters  effe&ed  an  in- 
fiirance  in  general  terms  againft  lofs  or  capture  by  any 
power  whatfoever,  on  the  fum  of  7000I.,  but  not  upon 
the  pfen^ium.  It  was  obje£led  by  the  defendants,  that 
the  order  for  the  infurance  was  illegal,  inafmuch  as  it 
contained  a  diredion  to  include  lofarby  Britijk  capture, 
and  therefore  could  not  be  made  a  ground  of  a£bion 
againft  the  defendants  for  not  complying  with  it.  But 
Lord  Elknborwgb  C.  J.  held  that  the  order  was  obligatory 
upon  the  defendants  to  infure  the  premium  \  for  although 
they  might  have  renounced  the  order  altogether  if  they 
had  fo  pleafed,  yet  if  they  adopted  it,  they  were  bound  to 
execute  it,  as  far  as  by  law  they  might,  fecundum 
formain  jubentis.  Whereupon  the  jury  found  a  verdifl: 
for  the  plaintiffs. 

E  3  Topping 
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1813.  Topping  now  moved  for  a  new  trial  upon  die  groundl 

'  that  die  negleA  of  the  defendants  to  comply  with  the 

agmnft  Order  in  one  part  of  ity  ought  not  to  phce  the  plaintiff^ 
in  a  better  fituation  than  they  would  have  been  in»  if  thd 
defendants  had  ftriftly  performed  the  order  in  every  part. 
He  contended  that  if  they  had  fo  done>  the  plaintiifis  coul^ 
never  have  recovered  upon  the  poKcy,  becaufe  the  infur- 
ance  againft  Britt/b  capture,  which  the  order  direded, 
would  have  made  the  policy  void  1  they  ought  not  there-- 
fore  to  deriv^  from  a  partial  omiflion  of  the  defendants  a 
benefit  which  they  would  not  have  had,  if  their  order  had 
been  completely  executed. 

Lord  Ellbmborough  C.  J.  This  omiflion  was  cer* 
tainly  a  flip  of  the  defendants,  which  probably  arofe  from 
die  direAion  refpe£ling  the  infurance  of  the  premium 
being  in  a  foreign  language,  and  occurring  in  a  few  words 
at  die  end  of  a  letter  of  coniiderable  length.  But  ftill  as 
the  firft  letter  contained  a  fpecific  dire^iion,  which  was 
confirmed  by  the  fubfequent  letter,  the  defendants  were 
bound  to  attend  it.  It  is  true  that  the  plaintiffs  fay  in 
dieir  fecond  letter,  that  they  added  Briiijh  capture^ 
though  they  knew  it  was  not  lawful  \  but  it  is  not  a 
crime  to  infure  againft  Britijh  capture,  fo  as  to  make  the 
whole  policy  illegal  and  void,  as  this  Court  feem  to  have 
diought  in  the  cafe  of  Lubbock  v.  Potts  {a)  \  though  per- 
haps fuch  infurance  would  have  been  void  pro  tanto. 
In  this  refpe£l  the  defendants  condu£ted  themfelves  with 
adroitnefs  by  efiefiing  an  infurance  in  general  terms, 
which  woulrf  be  conftrued  to  extend  to  fuch  captures 
only  as  they  might  lawfully  infure  againft. 

{a)  y£aft,  449' 

The 
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The  other  Judges  concurred;  and  Le  Blanc  J.  added,         1813. 
that    poflibly  the    defendants    might  'have   met  with  • 

luch  an  miurer  as  the  letter  of  the  plaintiffs  alluded  to,         ogainft 
with  whom  a  policy  of  honour  might  have  been  en- 
trufted. 

Rule  refufed. 


Thompson  and  Another,  Executors,  &c.  again/i   yj^"'-^^' 
Cotter,  Kellett,  and  two  Others. 

T>LAINTIFFS  having  (ued  out  an  ajias  bill  of  Middle--  I'^pUiptifTs  fue 

/ex  againft  the  four  defendants,  upon  one  affidavit  of  bailable  proceft 

debt,  ftating  them  to  be  indebted  to  plaintiflFs  as  exe-  |?„*d«ntMh4r 

cutors,  on  which  Kellett  alone  was  arretted  and  holden  ^f„ft  ^nefe! 

to  bail,   afterwards  declared  againft  Kellett  feparately-   parateIy,tlM)ugh 

°  .  the  others  are 

Whereupoii  a  rul6  nifi  having  been  obtained  for  fetting  out  of  the  juriP 

di^on  of  the 
afide  the  declaration  and  proceedings  for  irregularity.  Court. 

and  for  entering  an  exoneretur  on  the  bail-piece  ; 

Lowes  (hewed  caufe,  and  contended  that  as  where 
procefs  is  not  bailable  it  'had  been  held  that  feveral  de- 
fendants may  be  joined  in  one  writ,  and  the  plaintiff  may 
afterwards  declare  againft  them  feparately  (a)  ;  fo  the 
fame  thing  might  be  done  here,  for  except  as  to  the  right 
of  holding  the  defendants  to  bail,  there  was  not  any  fohd 
diftin£lion  between  procefs  bailable  and  not  bailable. 
BeGdes,  here,  there  was  an  additional  reafon  why  the 
plaintiffs  Qiould  be  permitted  to  declare  feverally,  becaufe 
die  other  three  defendants  were  in  Ireland^  and  could 
not  be  ferved  with  procefs. 

(«)  Stables  t.  AJhlry^  \  Bof.ir  Puh  49. 

E  4  Tof>pwj( 
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Thompson 

againfi 
Cotter. 


Topping  and  Littledale  in  fapport  of  the  rule,  relied  on 
Levfin  y.  Smth  ( j). 

Per  Curiam,  The  ac  etiam  (hews  that  the  party  hat 
ele£ted,that  the  procefs  {hall  be  confidered  as  joint 
procefs,  and  not  as  joint  and  feyeral  \  and  it  is  not  com- 
petent to  a  plaintiff  to  declare  feparately  againft  one  of 
four  defendants  upon  joint  and  bailable  procefs.  But 
an  exoneretur  ought  not  to  be  entered  on  the  bail-piece^ 
as  the  plaintiffs  may  declare  de  novo.  Let,  therefore, 
fo  much  of  the  rule  only,  as  requires  the  declaration  to 
be  fet  alide  for  irregularity,  be  made 

Abfolttte(^}. 


(«]  4  Eafi,  589b  (5)  See  Chapman  t.  Bland^  %  New  Ref,  Sa. 


Jm,  «7th. 
An  indentare 


Palmer  and  Wilkiks  again/i  Baker. 


•ffigninRtoThe   X^^   plaintiffs,   who  were   bankers  at  Bourton    hi 


Glouctjlerjhire^  and  had  been  put  into  poffeffion  of 
certain  timber,  part  felled  and  part  growing,  oi  John 
Hubandi  at  Evejbam  in  Worcejierjbire^  brought  troyer 
againft  the  defendant,  ^mS  olWorceJlerJktre^  to  recover 
the  yalue  of  part  of  the  timber  taken  by  him  in  execu- 

The  caufe 
es  at  Wor-^ 

ceftery  when  the  plaintiff^  recovered  a  verdift  for  362/. 
10/.,  which  difpofed  of  all  the  queftions  of  fadl,  referr- 


plain tiffs  a  con< 
traa  for  the 
parchafe  of 
timber,  upon 
certain  troftc 
for  fecuria£  to 
themfeWes  out 
of  the  proceeds 
the  re-payment 

ofthcpurchaffr-   tion  at  the  fuit  of  a  creditor  oi  Huband. 

money  ad- 

vancedbythem,   was  tried  before  X^  i?Ai/if  J.  at  the  laft  aflizes  ztWor- 

and  alfo  of  a 

certain  balance 

before  due  to 

them,  togellicr  * 
with  intercft 

tiieicon  at  5  percent,  np  to  the  time  of  piyment,  and  alfo  the  further  Aim  of  o,ool.  as 
and  for  a  reafonable  profit  and  compenfation  for  the  trouble  they  would  be  at  in  the 
'  btifmers,  and  alfo  all  coiU,  charges,  damjges,  and  expencet  vrhicli  they  mt)^ht  be  put  to 
on  account  of  the  pren^ifeSf  is  not  ufurious  upon  the  face  of  it ;  for  the  200/.  allowed  for 
ti(  ubie  i<  not  necelTacily  to  be  intended  as  a  colorable  refervation  of  further  intered  be* 
«on<i  the  legal  intereO/  but  as  a  comDcnfation  for  trouble  not  comprehended  within  the 
vords  cods,  cUargef,  damages,  and  expCDCCs;  neither  U  it  ib  cxcelGvc  ds  to^e  istended 
«fuiious  on  that  accoiut* 

tfig 
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iag  only  a  queftion  of  law  upon  the  conftrudlion  of  the         1813* 
incientare  after  mentioned,  whether  it  was  or  was  not        - 
ufurious  upon  the  face  of  it  i  as  to  which  the  learned  Judge        /jj^asnfi 
Bad  diieAed  the  jury  in  favour  of  the  plaintiffs. 

*  The  indenture,  dated  the  15th  of  May  18 1 1>  was  made 
between «/.  Huband  oi  Eve/ham  in  the  county  of  Worcefter^ 
timber  mercliant,  and  the  plaintiffs,  Palmer  and  Wtlkins^ 
of  Bourtan^n  tbi' Water  in  Gloucefter/Ziire,  bankers.  It 
recited,  that  by  an  agreement  in  writing  of  the  fame  date» 
between  the  Hon.  J.  Lindfay  and  tlie  faid  Huband, 
Lindfay  agreed  to  fell,  and  Huband  to  purchafe  all  the 
timber  growing  on  the  Lencb  eftate,  tht*  property  of 
Lindfay^  for  4800/.^  to  be  cut  in  fuch  proportions  and 
manner  as  therein  mentioned,  with  certain  exceptions 
fpecified.  ^Huband  agreed  to  fell  and  carry  away  all  the 
timber  before  the  29th  of  September  18 13,  until  which 
time  he  was  to  have  the  ufe  and  occupation  of  the  wood* 
land,  and  was  then  to  deliver  it  up  to  Lindfay  in  a  proper 
ftate  for  cultivation,  under  the  penalty  of  7  /.  an  acre. 
And  Huband  alfo  agreed  to  give  up  to  Lindfay  any  of  the 
timber  at  a  valuation  to  be  made  by  two  indifferent  per- 
fons,  and  to  pay  Lindfay  for  the  purchafe  of  the  timber 
and  the  occupation  of  the  land  4800/.,  viz.  Cool,  on  the 
execution  of  the  agreement,  a  banker's  acceptance  for 
1600/.  payable  at  75  days  after  date,  and  another  lik^  ac- 
ceptance for  300/.  payable  on  the  fame  day,  two  other 
fuch  acceptances  for  1000/.  each,  payable  10  months  after 
date;  and  another  fuch  for  300/.  payable  on  the  fame  day. 
That  Huband  tiioMli,  be  allowed  proper  roads  for  conveying 
the  timber  off"  the  lands.  In  cafe  it  (hould  appear  that, 
the  timber  was  not  a  valuable  bargain  to  Huband^  Lindfay 
was  to  make  him  a  reafonable  allowance  for  the  timber 
yeferved  (landing,  3cc.  The  indenture  recited  furtlier 
that  HubanJ  being  indebted  to  the  pUintifil}  Palmer  and 

JTi/iw 
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Wilhins  in  1424/.  upon  the  balance  of  his  account,  it  wad 
agreed  between  them  that  he  (hould  affign  the  abovew 
recited  agreement  and  all  his  intereft  underit  to  Palntir 
and  Willins  in  manner  and  for  the  purpofes  thereinafter 
mentioned,  they  undertaking  to  fulfil  the  faid  agreement 
v/vSxLindfay  on  the  part  oiHubandiWith  refpeA  to  making 
the  feveral  payments  at  the  times  and  in  the  manner 
therein  mentioned.    The  indenture  then  witnefled  that 
Huband  for  the  confiderations  mentioned  fold,  aiGgned, 
and  fet  over  to  Palmer  and  Wilkim  all  th^  timber  and 
other  the  premifes  mentioned  in  the  recited  agreement 
and  agreed  to  be  purchafed  by  Huband  of  Lindfayy  toge- 
ther with  the  agreement  itfelf,  and  all  Huband^s  intereft 
therein,  upon  the  trufts  and  fubjed:  to  the  provifo  after* 
mentioned,  i.  e.  upon  £ruft,  in  the  firft  place,  out  of  the 
proceeds  which  may  from  time  to  time  arife  from  the  , 
fale  of  the  premifes  to  retain  and  repay  themfelves  firft 
the  4800/.,  the  amount  of  their  acceptances  for  the  pur* 
chafe-money  as  aforefaid  ;  then  the  faid  1424/.  owing  to 
them  from  Huband  upon  his  account  ftated,  together  with 
intereft  thereof  at  5/.  per  cent,  up  to  the  time  of  pay-- 
ment ;  and  alfo  the  further  fum  of  200I.  as  and  for  a  rea^ 
fmable  profit  and  compenfation  Jor  the  trouble  they  tvill  be  at 
in  the  prefent  bufmefs  ;  znd  al/o  all  co/ls,  charges,  damages, 
and  expences  which  they  (hall  or  may  expend,  be  put  to» 
or  be  liable  for,  on  account  of  the  premifes  or  in  anywife 
relating  thereto.     And  for  the  more  eafily  carrying  into 
efFe£l  the  faid  trufts  Huband  appointed  them  his  attor- 
nies,  for  and  in  his  name  to  fell,  carry  away,  and  difpofe 
of  the  timber  and  bark,  and  receive  and  fue  for  the  money 
due  tliereon,  and  to  perform  all  other  lawful  and  reafon^ 
able  ads   in  and  about  the  premifes.    Then  followed 
covenants  by  Huband  that  he  had  lawful  authority  to 
12  aiEgn 
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affign  the  premifts  to  Palmer  and  JFMifts,  free  of  all  in- 
cumbrances, and  to  let  them  take  pofleffion,  Sec  j  and  u  ' 
provifo  that  in  cafe  the  money  to  arife  by  the  fale  of  the  ^sinft 
timber  and  premifes  fliould  not  be  fnfficient  tto  repay 
Palmer  and  Wilkins  the  laid  feveral  fums  of  4800/., 
jr424A9  and  intereft  thereon,  and  200/.,  and  all  the  faid 
cofts,  charges,  and  ezpences,  then  Huband  (hould  pay 
them  what  (hould  then  appear  to  be  due  to  them.  But 
if  the  money  to  arife  from  fuch  fale  fiiould  be  more  than 
fttfScient  to  pay  the  faid  fums,  then  they  (hould  repay 
and  re-affign  to  Huband  the  furplus. 

It  appeared  in  evidence  at  the  trial  that  Huband  was 
indebted  to  the  plaintiffs  as  bankers  in  1424/.,  and  alfo 
jn  600L  for  an  advance  by  the  plaintiffii  to  make  good 
Huband^s  depofit  to  Lindfayt  with  whom  he  had  con- 
traded  for  the  timber ;  and  previoufly  to  entering  into 
the  deti,  Huband  applied  to  the  plaintiffs,  telling  them  he 
had  made  a  beneficial  bargain,  if  it  could  be  realized,  but 
he  could  not  realize  it,  and  he  propofed  to  the  plaintifib 
to  affign  his  intereft  to  them  by  way  of  mortgage.  The 
plaintiffs  refufed  that,  but  offered  to  take  an  abfolute 
affignment  of  the  property,  and  to  ftand  in  Hubanffs 
place.  Huband  declined  this  offer,  but  further  propofed 
that,  if  the  plaintiffs  would  take  upon  themfelves  the ' 
working  of  the  timber,  and  alfo  the  making  the  pay- ' 
ments,  he  (hould  make  them  an  allowance  of  200/.  'for 
their  trouble  $  which  was  agreed  to.  At  that  time  a 
very  fmall  part  of  the  timber  was  cut,  the  reft  was 
ftanding.  In  2  week  afterwards  Huband  went  on  the 
ground,  and  told  the  workmen  that  the  timber  was  the 
plaintiffs'  property,  and  that  they  were  to  be  their  pay- 

mafters. 
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1*813.        mafters.    The  bankers  lived  24  miles  from  the  plac* 
_  where  the  timber  grew. 


Mgahft 
Bakex. 


Puller  obtained  a  rule  nifi  in  \z^  Michaelmas  term  for 
entering  a  nonfuit^  upon  the  ground  that  after  the  deed 
-  between  Huband  and  the  plaintiffs  had  already  pro- 
vided for  the  re-payment  of  all  the  money  due  and  ad- 
ranced^  with  intereft  thereon,  and  alfo  of  all  cofts, 
charges,  damages,  and  expences  which  the  plaintiffs 
might  incur  on  that  account,  a  covenant  for  the  further 
payment  to  them  of  a«o/.  by  way  of  compenfation  for 
trouble  was  u  furious  upon  the  face  of  it,  and  tlie  deed 
therefore  void. 

Daunceji  Jervis,  and  jibbott  now  (hewed  caufe,  and  after 
fuggefting  that  the  ftipulation  refpefling  the  payment  of 
intereft  might  perhaps  be  deemed  to  extend  only  to  the 
fum  of  1424/.,  which  was  the  laft  antecedent,  and  not 
to  the  fum  of  4800/.}  in  which  cafe,  the  intereft  upon  the 
latter  fum  would  far  exceed  the  additional  200/.  agreed  to 
be  paid,  as  a  compenfation ;  contended  that  without  the 
aid  of  fuch  a  conftru&ion  the  covenant  for  the  further 
payment  of  the  200/.  was  not  ufurious.    The  Court  will 
not  infer  ufury  unlefs  it  be  a  neceflary  inference,  neither 
will  they  raife  that  inference  by  weighing  very  nicely 
the  quantum  of  compenfation,  if  it  can  be  fhewn  that 
there  was  any  fubftantive  trouble  in  refped  of  which 
a  compenfation   might  be  agreed  upon..     Now   here 
conCderable  perfonal  trouble  was  caft  upon  the  plaintiffs 
in  carrying  the  ftipulations  of  the  deed  into  effe£l,  which 
would   not  come  under  the  head   of  cofts,   charges^ 
damages,  or  expences  to  be  recouped  out  of  the  fale 
price  i  fuch  as  the  trouble  attending  the  hiring  and  pay- 
ment 
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ment  of  the  workmen,  keqping  an  account  of  wages  paid> 
and  the  lofs  of  time  in  fuperintendmg  the  felling  the 
timber;  and  thefe  are  enough  to  (hew  that  the  cove- 
nant for  the  payment  of  the  200/.  is  not  without 
confideration, 

Pf<//fr  contra.  The  covenant  for  payment  of  intereft  ex- 
tends as  well  to  the  4800/.  to  be  advanced  as  to  the  1424/* 
due.  Then  tliere  is  no  expence  or  trouble  caft  upon  the 
plaintiffs  forwhich  the  deed  has  not  exprefsly  provided  that 
they  fhall  be  rexmburfed,  and  confequently  the  covenant 
for  the  payment  of  200/.  by  way  of  compenfation  for  their 
trouble,  is  only  a  color  to  cover  a  further  rate  of  intereft, 
and  the  deed  is  ufurious  upon  the  face  of  it.  It  is  faid 
that  the  payment  of  the  labourers  and  keeping  the  ac» 
count  of  fuch  payments  is  an  additional  trouble  not  pro- 
Tided  for  by  the  deed :  to  which  it  may  be  anfwered,  that 
this  is  a  trouble  for  which  the  plaintiffs  are  not  entitled  to 
any  remuneration ;  for  they  are  bankers,  and  it  is  a  part 
of  their  ordinary  bufinefs  as  fuch  to  make  payments  and 
keep  accounts  of  them.  As  to  the  felling  the  timber, 
if  it  was  neceflary  to  employ  an  agent  for  that  purpofe, 
and  as  to  their  own  trouble  and  expence  of  fuperintending 
diat  agent,  if  any  fuch  were  incurred,  the  deed  allows 
them  to  retain  to  that  amount.  iLe  Blanc  J.  The  cove- 
nant by  liquidating  the  amount  of  the  compenfation  in 
xefpe&  of  trouble  at  200/.  precludes  them  from  claiming 
to  make  a  deduAion  beyond  that  amount.  Lord  E/Ufi' 
bcrougb  C.  J.  Suppofe  the  covenant  inftead  of  ftipulating 
for  a  compenfation  to  th9  amount  of  200/.  had  been  in 
blank,  could  the  Court  upon  looking  at  this  deed  pro- 
nounce that  the  execution  of  the  trufts  would  not  be  at- 
tended with  any  fuch  portion  of  trouble  aa  might  be  a 

fair 
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Grose  J.  Before  we  give  cfFeft  to  this  objeAiottf 
which  is  to  invalidate  the  deed,  we  muft  fee  clearly  that 
this  is  a  cafe  of  ufury ;  that  the  200L  was  meant  as  a 
further  compenfation  beyond  the  legal  intereft  for  the 
advance  of  the  loan.  At  firft  I  had  fome  difficulty  in 
conceiving  that  fo  large  a  fum  as  200/.  could  be  allowed 
merely  as  a  compenfation  for  trouble ;  but  upon  looking 
further  into  the  deed  I  perceive  that  the  carrying  its 
trufts  into  effed  would  probably  laft  between  two  and 
three  years.  During  that  time  the  plaintiflFs  might  have 
a  great  deal  of  trouble  in  procuring  fit.  workmen  and 
proper  markets  to  difpofe  of  the  timber,  and  therefore  it 
feems  fair  that  a  provifion  Ihould  be  made  for  paying 
them  fo  much  as  their  trouble  might  require.  Such  a 
provifion  then  in  itfelf  is  not  colorable,  and  under  the 
drcumftances  I  cannot  fay  that  200/.  was  more  than 
their  trouble  might  require  in  getting  back  their  prbcipal 
and  intereft. 

Le  Blanc  J.  In  order  to  defeat  the  plaintiff's  title 
under  this  deed  the  Court  muft  fee  clearly  that  it  is 
ufurious  on  the  face  of  it.  It  muft  be  remembered  that 
we  are  called  upon  to  decide  on  the  deed  as  it  now 
ftands,  without  waiting  for  the  comment  on  it  which 
might  have  bfeen  made  after  the  whole  accounts  between 
the  parties  had  been  wound  up,  aiid  the  final,  refttlt  had 
appeared  on  the  bankers*  books.  The  argument  now 
ufed  to  fhcw  that  the  deed  is  ufurious  is  this,  viz.  that 
all  the  trouble  and  expence  which  the  plaintiffs  may  incur 
in  engaging  labourers  ^nd  taking  the  other  neceffary 
meafures  for  the  felling  and  fale  of  the  timber,  are  pro- 
vided for  under  the  words  "  cofts,  charges,  damages,  and 
expences,"  enumerated  in  the  deed,  and  therefore  the 

9  allowance 
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allowance  of  200/.  for  trouble  which  Is  already  compre«  18 13. 
hended  within  thofe  words  muft  be  neceflarily  colorable.  — 
But  the  words  may  bear  a  very  different  cpnftrufiion  agMotft 
when  coupled  with  fuch  a  fpecific  allowance  for  trouble 
as  in  the  prefent  cafe,  from  that  which  they  might  have 
borne  if  no  I'uch  allowance  had  been  made ;  fo  that  now 
they  will  not  comprehend  a  general  charge  for  troubkf 
but  the  plaintiffs  will  be  limited,  upon  that  head  to  the 
fpecific  fum  of  200/.,  whatever  their  trouble  may  be« 
and  this  allowance  therefore  may  be  confidered  as  re- 
ilri£live  of  the  conftruAion  to  be  put  on  thofe  words. 
As  to  the  conftru£lion  fuggefted  that  the  200/.  may  be 
confidered  as  allowed  in  lieu  of  intereft  upon  the  money 
to  be  advanced,  I  do  not  agree  to  it  i  for  I  take  the  words 
<<  together  with  int^eft  thereof  up  to  the  time  of  pay- 
ment/' to  relate  as  well  to  the  4800/.  as  to  the  1424/. 
before  mentioned :  the  plaintiffs  therefore  are  not  entitled 
to  the  benefit  of  that  argument* 

Batlbt  J.  tf  any  part  of  the  aoo/.  agreed  to  be 
allowed  as  a  compenfation  for  trouble^  was  intended  as 
an  additional  bonus  for  the  advance  of  the  money,  it 
would  amount  to  a  refervation  of  ufurious  intereft,  and 
the  inftrument  would  be  avoided  by  it ;  but  if  the  whole 
fum  be  referable  to  trouble  only,  then  the  tranfa&ion  will 
be  a  fair  one.  And  it  is.  di£5icult  to  fay  that  the  whole  of 
the  200/.  V.  *«  not  for  trouble  :  if  the  defendant  meant  to 
infift  that  a  part  of  it  was  not  for  trouble,  that  would  have 
been  a  queftion  for  the  jury  ^  but  there  i^  nothing  to  lead 
as  to  a  conclusion,  that  the  whole  was  not  for  trouble. 
The  very  a£l  of  afligning  this  timber  to  the  plaintiffs  caft 
on  them  a  duty  and  refponfibility ;  and  it  is  admitted,  that 
the  plaintiffs  were  not  ikilled  in  the  bufinefs,  and  muft 

Vol.  I.  F  have 
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have  employed  an  agent  to  fupexintend  it,  and  confe- 
quently  they  muft  have  gone  to  the  fpot  from  time  to 
time  to  fee  that  that  agent  did  his  duty ;  for  they  would 
have  been  liable  over  to  Huband^  if  he  had  been  guilty 
of  any  grofs  negle£l  of  his  duty.  In  addition  to  this 
they  had  the  trouble  of  paying  the  workmen  their  wages, 
and  finding  out  purchafers.  Ilie  jury  have  not  found 
that  the  compenfation  was  colourable,  or  exceffive }  and 
upon  the  face  of  the  deed  we  cannot  fay  that  it  is. 

Rule  abfolute. 


ivtiMeflau  Smyth,  Clerk,  againft  Sambrook. 

In  an  aaioB       HPHIS  was  an  a&ion  of  debt ;  the   firft  and  fecond 
a°&  3  Ed.  k  counts  of  the  declaration  were  framed  upon  the 

ftttfn/olit't'he    ftat.  2  &  3  Ednv.  6.  c.  13. ;    the  firft   ftated  that   the 
wi^^J^^'*'*  plaintiff  was  reaor  of  Worthen^  in  the  eounties  of  Salop 
and  Montgomery^  and  proprietor  of  the  tithes  of  com, 
grain,  and  hay,  clover,  rye-grafs,  and  peas  and  vetches 


barley,  oats, 
peas,  and 
vetches;  the 
jary  found 


throughout  the  growing  on  land  within  that  part  of  the  parifh  lying 

paJfon't^  lake  Within  the  county  of  Salopj  in  the   occupation  of  the 

ofVhVa*t?nd*'  <lrf«n<lant,  and  all  fuch  tithes  for  40  years  before  the 

thciithc<K:k  ftatute  ought  to  have  ^  been  fet  out  and  paid  in  kind. 

o?  barley,  &c>y 

Held,  that  And  then  it  charged  that  the  defendant  had  cut  down 
fuffidcnt  coafi-  and  reaped  fo  many  acres  of  com,  grain,  and  hay,  and 
the  cu^ftomas      ^"^^^^^  ^nd  rye^grafs,  and  peas  and  vetches  growing  upon 

to  the  wlieiit) 

It  appearinfi^  that  the  farmer  had  always  been  ufed  to  put  the  (heaves  into  (hocks,  and 
in  cafe  of  bid  weath«r  to  open  them  to  dry,  and  therefore  the  Cttflom  was  good :  but 
as  to  the  barley,  J^c,  there  wa«  no  fufficieat^confidertftion,  it  appearing  that  the  farmer 
only  put  them  into  cocks  without  doing  any  thing  farther,  except  that  in  cafe  of  wet 
weather,  before  the  parfon  tiihed  them,  he  opened  the  cocks  of  barley  and  01^  and  put 
them  up  agatf),  w<iich  was  in  faA  for  his  own  benefit :  the  cuflom  therefore  as  to  the 
baiicy,  oaU,  peas,  and  vetches  was  held  void. 


the 


Samb&oojc 
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the  faid  land^  the  tithe  whereof  belonged  to  the  phixxtifi;         i€l3. 
and  ought  to  have  been  juftly  divided,  fet  out,  and  paid        ' 
to  him  as  rector  and  proprietor ;  yet,  that  the  defendant,         n/oriil 
aftto  reaping,  cutting  down,  and  gathering  the  faid  com, 
&c.  took  and  carried  away  the  fame  from  the  land  where 
the  fame  had  fo  grown,  &c.  and  ought  to  have  been 
tithed,  the  loth  part  oPthe  fame,  or  of  any  part  thereof 
tefpe£Hvely,  not  having  been  juftly  feparated^  divided^  or 
fet  out  from  the  9  parts  refidue  thereof^  nor  any  compo* 
firion  made  with  the  phintiff  for  the  tithe  thereof,  &c. 
contrary  to  the  form  of  the  ftatute.   The  fecond  count 
was  for  the  (ubtra£iion  of  the  fame  tithes  $  only  ftating 
the  ^aintiff  generally  to  be   the  proprietor  of  certain 
tithes  in  that  part  of  the  pari(h  lying  within  the  county 
.of  &alop  ;  and  it  ftated  the  gravamen  to  be  the  carrying 
away  by  the  defendant  of  the  com,  &c.  growing  upon 
the  faid  land,  the  tithe  of  which  belonged  to  the  plaintiff, 
and  of  right  ought  to  have  been  fet  out  and  paid  to  him, 
the  loth,  or  other  part  of  the  fame  refpe£lively,  or  of  any 
part  thereof  not  having  been  duly  feparated,  divided,  and 
fet  out  from  the  refidue  thereof,  as  the  fame  of  right 
ou^t  to.  have  been  done.    There  were  other  general 
counts  for  the  yalue  of  tithes  belonging  to  the  plaintifi^ 
arifing  out  of  certain  lands  in  the  parifli,  &c.  in  the 
defendant's  occupation. 

This  caufe  was  tried  before  he  Blanc  J.  at  Shrew/bury^ 
when  the  jury,  upon  the  queftiou  being  left  to  them 
on  the  evidence,  found  that  there  exifted  throughout  the 
parifli  an  immemorial  cuftom  for  the  redor  to  take  the 
nth  mow  or  (hock  of  wheat,  and  die  nth  cock  of  bar- 
ley, oats,  peas,  and  vetches ;  on  which  a  verdi£^  was 
taken  for  the  plaintiff  for  treble  the  value  of  the  dif- 
ferent titheable  matters,  with  liberty  to  move  the  Court 

F  :*  to 
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1813.        to  enter  a  honfuit,  or  to  reduce  ibe  damages,  in  cafe  the 
-  Coctrt  {hould  be  of  opinion  on  the  evidence,  that  fuch 

agaittft  cnftom  was  valid  in  point  of  law  as  to  all  or  any  of  the 
fubjeAs  of  tithe ;  and  for  that  purpofe  the  treble  value 
of  the  wheat  was  fettled  at  45A,  the  treble  valUe  of  the 
barley  and  oats  at  39/.,  and  that  of  the  vetches  and  peas 
at  6/.  The  evidence  was,  chat  as  to  the  w^eat,  the  far- 
mer had  always  put  the  (heaves  imo  (hocks  or  mows, 
confiding  of  6  or  «^  (heaves  y.  and  in  ca(fc  of  bad  wea- 
dier,  opened  the  mows  or  Ihocks  and  the  (heaves  to  dry 
them,  and  that  the  parfon^s  nth  mow  or  (hock  was  fee 
out  at  the  time  the  whole  was -ready  to  carry  and  not 
before.  As  to  the  barley  and  oats,  it  was  proved  that 
they  were  put  into  cocks,  and  the  i  ith  cock  fet  out  for ' 
the  re£lor  \  but  nothing  farther  was  proved  to  be  done 
to  the  barley  or  oats,  except  that  fome  of  the  witnefies 
faid  that  if  it  was  wet  weather  before  the  parfon  tithed 
it,  they  opened  all  the  cocks  and  put  them  up  again. 
As  to  the  vetches  and  peas,  they  were  iirft  cut  into 
little  wads  of  unequal  fize,  and  then  put  into  cocks  of 
equal  (ize,  and  the  parfon  had  the  i  ith  cock ;  and  they 
g^ve  the  parfon  notice  to  tithe,  as  foon  as  they  were  put 
into  cocks.  A  rule  nifi  having  been  obtained  by  Jervis 
.in  the  lad  term^  according  to  the  liberty  referved  at  the 
triaU 

,  Dauttcey^  AbboiU  and  Eyton  now  fliewed  caufe.  As 
to  the  wheat,  the  ufual  and  common  law  mode  of  tithing 
Aat  article  is  in  the  (heaf  (a).  It  may  be  admitted^ 
.however,  that  a  cuftom  for  fetting  out  the  tithe  of  wheat 
in  the  &ock,  and  not  in  the  (heaf,  has  been  holden  to  be 

(«)  See  the  autborilics  dtcd  id  HiiUrwdl  v.  Traff$$^  %  Tmak  58. 
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valid  (tf),  Jbut  the  cafes  m  which  that  mode  of  tithing  hae        1813. 
been  faftained  go  no  farther  j  they  decide  nothing  as  t^  _ 

the  quantum  to  be  rendered  |  for  it  was  not  denied  in  agaitift 
any  of  them  that  the  loth  (hock  was  due;  and  it  is  fin- 
gtdar  that  eren  that  cuftdm  was  refifted  upon  the  ground 
of  there  not  being  a  fufficient  confideration  for  it,  which 
confideration.it  is  now  contended  is  fufficient  to  bind  the 
parfon  to  take  the  1 1  th  ihock.  The  queftion,  therefore, 
now  before  the  Court  goes,  farther  than  any  of  thofe 
cafes,  and  is  this.  Whether  upon  the  evidence  as  reported 
by  the  learned  Judge,  a  cuftom  for  fetting  out  the  tithfc 
•of  wheat  in  the  i  ith  inftead  of  the  loth  fliock  is  a  valid 
cttftom.  It  is  clear  that  in  order  to  fupport  fuch  a  cu£* 
torn,  there  ought  to  be  an  adequate  confideration,  i.  s» 
a  degree  of  labour,  beyond  what  the  common  law  re- 
quires, bellowed  by  the  farmer  upon  the  fubje£l«iiiatter 
of  the  tithe,  and  that  too  not  for  his  own  benefit,  but 
for  the  benefit  of  the  parfon«  But  the  labour  which  die 
farmer  has  beftowed  in  this  cafe  by  putting  the  (heaves 
into  (hocks,  has  been  done  for  hii  own  benefit  alone  s 
for  it  is  for  the  farmer*s  convenience  that  the  wheat 
fliould  be  (hocked  as  foon  as  poffible  without  incurring 
the  delay  which  would  neceSaril^  be  bcodfioned  by  the 
parfon's  tithing  it  in  the  fiie^f :  the  parfon  on  the  one 
hand  cannot  compel  him  to  extend  his  labour  Beyond 
the  iheaf,  neither  can  the  farmer  on  the  other  loand  com« 
pel  the  parfon  to  take  an  t  ith  in  (lead  of  a  roth,  which 
is  his  due,  becaufe  he  choofes  W  extend  his  labour  td 
the  (hock.  The  only  cafe  which  fecms  to  fax)£lion  fuch 
a  cuftom  as  the  prefent  is  an  anonymous  one  in  Latch  (i)  $ 
but  its  authority  appears  to  have  been  over-ruled  by  a 

(j)  Pern  v.  FoHniaht  I  fP'ood's  Dee,  J04.,  cited  in  4  Gwm.  1509. 
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1813*        fttbfequent  decifion  in  Tretpin  r^  Bond  (a).    In  that  cafe 
•  a  cuftom  to  fet  out  the   titlie  of  corn*  in  ftichs  of  la 

.a^ah^/t  iheaves,  or  ftitches  of  lo'iheavesy  and  to  pay  no  tithe 
for  the  odd  number  of  (heaves  under  10,  was  holden  to 
be  void.  If  then  the  additional  labour  performed  by  the 
farmer  in  putting  the  (heaves  into  ftitches,  was  not  con* 
fidered  in  that  cafe  as  fufBcient  to  warrant  the  dedufkion 
of  fo  minute  a  portion  as  the  tithe  of  the  odd  (heaveSy 
the  fame  degvee  of  labour  .will  hardly  be  deemed  fuffi- 
cient  to  fanAion  the  withholding  of  fo  large  a  proportion 
as  would  be  effeAed  by  the  payment  of  an  rit^i  inftead 
of  a  loth  (hock.  In  fupport  of  a  cuftom  apparently  fd 
beneficial  to  the  farmer^  it  ought  at  leaft  to  be  (hewn 
that  there  exifts  fome  proportion  between  the  value  of 
die  additional  labour  beftowed  and  that  of  the  tithe  with» 
drawn^  whereas  upon  a  comparifon  of  the  two^  the 
refult  maybe  proved  to  be  in  favour  of  «the  farmer  in  the 
proportion  of  16  to  i.  As  to  the  oatSi  barley,  peas,  and 
vetches,  they  contended  that  it  appeared  the  cock  was 
the  firft  ftate  in  which  they  became  of  equal  fize  fo  as 
to  be  capable  of  comparifon,  and  confequently  the  firft 
ftage  in  which  they  could  be  tithed ;  and  they  referred 
to  Woodfbavj  v.  HUU  C.  B.  Trin.  2  &  3  Gea.  2.  cited  by 
Parher  C  B.  in  Erjkiner.  ftiijpes{b).  With  refpeft  to 
thefe  alfo  it  was  not  proved  that  the  farmer  had  done 
any  thing  more  than  the  common  hw  required  in  order 
to  put  them  into  a  tithable  ftate ;  and  confequeiitly  no 
foundation  was  laid  for  the  cuftom  as  to  either  of  them. 

JerviSf  Peahi^  ^nd  PuUer^  contra.     The  principle  of 
tilling  is  laid  down  by  the  Judges  in  Knight  v.  HiJfey  {c) 

(n)  %  Gvmu  s6S'  (^)  3  Ovm.  967,  8. 
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as  follows:  <<  The  ri^t  of  t|ke  parfon  to  his  litKes  In        1813. 


Smyth 


kind  accrues  on  the  z£k  of  feverance :  his  right  to  tote 
the  tithe  accrues  when  the  tithable  matter  after  feverance        agaiiift 
is  in  the  earlieft  ftage  of  the  courfe  of .huibandry  appli* 
cable  to  ity  in  which  the  tenth  part  may  be  eafily  dif- 
tinguiihed  from  the  other  nine."-    The  fame  dodrine  is 
held  by  the  Chief  Baron  in  Collyer  v.  HoweSj  in  thefe 
words,  {a).     «  The  general    and    irrefragable  law  of 
dthing  is  that  each  article  is  to  be  tithed  when  it  comes 
into  fuch  a  ftate  of  feveranjce  that  the  parfon  may  fee 
whether  he  has  his  fair  tenth.     The  ftage  of  the  pro^ 
cefs  in  which  that  ohje€t  is  beft  attained  marks  the  time 
of  tithing."    It  is  upon  this  principle  that  the  common 
law  mode,  of  tithing   wheat  is  in  the  (heaf,  the  fame 
being  the  firft  convenient  ftate  in  which  the  tithe  can  be 
colle£^ed  after  the  com  is  cut,  affording  the  parfon  an 
opportunity  of  comparing  his  tenth  with  the  other  nine 
parts  (3).    But  although  this  be  the  general  rule,  ftill 
where  according  to  the  ufage  the  farmer  beftows  more 
labour  on  the  iubje£l-matter  of  the  tithe  than  is  re- 
quired by  the  common  law,  that  may  be  a  good  confi- 
deration  to  uphold  a  cuftom  for  his  rendering  fefs  than 
the  whole.     Accordingly  Lord  Kenyan^  in  Knight  y.  Hal- 
ftf  (c),  after  Recognizing  the  common  law  mode  of  tithing 
com,  exprefsly  lays  it  down,  that  if  the  fanner  adds  his 
own  labour,  and  takes  care  of  it  until  it  is  made  into 
(hocks,  he  may  by  cuftom  be  excufed  by  paying  only  ^ 
elerenth  or  twelfth  part  of  the  com :  in  fuch  cafes  the 
labour  of  the  farmer  added  to  the  quantum  of  the  tithe 

(n)  3  Jhifir.  954.    4  Gvm.  X49a  S.  C.  See  aUb  iTalli-well  t.  Trafpts\ 
a  TtmiU  58, 9.,  aod  SbdUcrtf/i  v.  Jowle,  13  Suft  167.  *^ 

(h)  Sec  the  authorities  broosht  together  by  Lawrcace  J.  in  Halliwelt 
T.  Tri^a,  %  Tdvitf.58.,  and  Sballcnfs  t.  Jvwlit  liEaft^  267. 

(f)  B,R.  7r.A93.      *  . 
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is  confidered  to  be  an  equivalent  f(tf  the  full  tithe*     With 
refptGt  to  the  *  wheat  therefore,  this  cafe  falls  precifelj 
ogMinft         widrni  the  foregoing  principleSj  and  the  cafe  in  Latch  alfo 
inftead  of  (landing  alone  is  f upported  by  them  as  well  as  hj 
the  cafes  of  Johnfm  v.  Aubrey  (« ),  and  Durrani  v.  Booty  {*)• 
Trewin  y.  Bond^  which  is  faid  to  have  overruled  it,  is  very 
diftinguifhable  \  for  there  the  claim  was  to  be  exempted 
from  payment  of  tithe,  not  in  refpe£l  of  the  odd  iheaves 
(as  dated)  but  of  the  odd  ftitches,  which  was  clearly  a 
fubtradion  of  the  parfon's  due.     As  to  the  barley  and 
oats,  it  is  not  contended  that  they  are  tithable  before 
they  are  put  into  cocks  ;    Wood/baw  v.  Hill  and  other 
cafes  have  decided  that  to  be  their  tithable  ftate ;  but 
the  queftion  here  is,  has  not  the  farmer  done  more  than 
the  common  law  required  him  to  do  i    His  duty  was 
fimplyto  put  them  into  cocks,  but  it  appears  that  he 
aUb  opened  them  whenever  the  rain  came  }  and  further, 
^at  notice  to  the  parfon  to  take  away  the  tithe  was  not 
given  until  they  were  in  a  ftate  ready  to  be  carried,- 
The  procefs  of  hufbandry  was  therefore  completed  upon 
them,  and  they  were  brought  into  the  fame  ftate  with 
Ae  remainder,  which  the  farmer  was  about  to  carry  him- 
felf.    [Lord  Elknborough  C.  J.  The  wheat  being  tithable 
originally  in  the  flieaf,   the  extra  labour  employed  ia 
putting  them  intp  (hocks  may  be  a  compenfation  for  the 
fubftitution  of  an  eleventh  inftead  of  a  tenth ;  but  as  to 
the  other  matters  is  there  any  other  labour  than   the 
common  law  requires  except  ventilation,  which  is  too 
uncertain  and  minute  to  warrant  a  departure  from  the 
common-law  right  ?]    The  quantum  of  labour  is  im- 

(«)  Cited  in  a  note  to  Andrews  v.  Lane^  %  Givm,  473.,  M^cr,  91a. 
€r9.  £liz.  660.,  S.C. 

{h)  %  LutTU.  Z07Z.,  a  Cv/m,  578.,  S.  CL 
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material.     As  to  the  peas  and  vetches,  it  is  not  fo  clear        1813. 

that  the  cock  is  the  ftate  in  which  they  are  tithable;         

Smttb 
there  is  no  decifion  to  that  eflFed  :  and  in  ManiM  v.        •gnnfi 

Paine  (a)  it  was  faid  by  the  Chief  Baron  that  with  re- 

ffefi  to  peas  there  is  no  definite  mode  of  tithing  that 

article  to  be  found  in  the  books.     If  then  they  might 

have  been  tithed  in  tbe  wad,  the  reducing  them  into  cock 

is  an  extra  labour  \  and  even  admitting  that  they  could 

not  have  been  fo  mhtdt  KxW  the  farmer  beftowed  fom^ 

labour  upon  them  by  huibanding  dmn,  in  the  fame  man-^ 

aer  as  the  oats  and  barley,  until  they  were  fit  to  carry., 

There  is  therefore  a  confideration  to  fupport  the  cuftom, 

as  well  in  refpeA  of  the  peas  and  vetches  as  of  ^  other 

articles. 

Lord  Ellemborough  C.  J«  I  confefa  I  think  in  diis 
cafe  that  the  cuftom  b  good  aa  to  the  wheat,  but  not  as 
tb  the  other  articles.  It  appears  that  die  w  Wt,  which 
at  comiaon  law  is  tithable  in  the  ibeaf,  is  «u|iformly 
advanced. to  a  fijrther  flage  of  labour  by  being  put  into 
(hocks,  by  which  it  is  better  protend  from  tbe  wea* 
tber:  and  befides  that,  if  necei&ty  demand  it;  it  is  ' 
opened  for  the  purpofes  of  ventilation.  This  benefit, 
together  with  the  additional  labour  by  the  farmer  for  the 
benefit  of  the  leftor,  which  the  re£lov  muft  otherwife 
take  upon  hiinfelfy  conftitutefi  a  good  confideration  for 
feadering  the  zith  inftead  of  the  roth  (hock.  I  fub- 
fitribe  to  the  doArine  Ifud  do^a  by  Lord  Kenyon  in 
Kmgitv.  Halfay  f  that  the  labour  of  the  farmer  added  to 
the  quantum  of  the  tithe  taken,  is  coafidered  to  be  an 
equivaltat  for  the  f till  tith^.  But  as  to  the  other  articles, 
there  is  no  evidence  of  any  meritorious  labour  beftowed 

(«)  4  Gwm.  15ZS. 

upon 
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1813.  upon  them,  fufficient  to  fupport  any  cuftom.  All  that 
—■^  is  done  to  the  barley  and  oats  is  the  putting  them  into 
a^aittfi  cocks ;  and  the  mere  additional  labour  of  cafually  open- 
AMBRooK.  j^g  them  in  the  event  of  wet  weather,  does  not  feem  to 
me  in  any  degree  fuch  a  confideration  as  m  the  language 
of  Lord  Kettyon  amounts  to  an  equivalent  for  the  deduc- 
tion claimed.  It  is  too  minute  }  it  ought  to  be  a  reafon- 
kble  benefit  to  the  parfon.  As  to  the  peas  and  vetches, 
it  does  not  appear  that  any  thing  is  done  to  them  beyond 
what  the  common  law  requires.  It  is  clear  that  they 
cannot  be  tithed  in  the  wad  \  for  the  wad  was  proved  to 
be  of  unequal  fize,  and  therefore  they  are  not  then  in  a 
ftate  in  which  a  juft  companion  can  be  made.  It  is  then 
the  duty  of  the  farmer  to  put  them  into  fuch  a  ftate, 
which  can  only  be  effected  by  advancing  them  to  an 
ulterior  ftage  of  preparation,  f .  e.  by  putting  them  into 
cocks  \  which  is  the  firft  ftage  in  which  they  are 
tithable.  I  think  therefore  that  the  verdi&  (bould  ftand, 
except  as  to  the  fum  of  45/.,  the  treble  value  of  the  wheat 

G&osE  J.  As  to  the  wheat,  the  cuftom  feems  to  me 
to  be  good  I  1)ut  as  to  the  barley  and  oats,  there  is  no 
adequate  confideration.  And  as  to  the  peas  and  vetches, 
it  would  be  doing  mifchief  to  them  to  open  them  again. 
They  would  be  more  likely  to  be  injured  by  {baking. 

Le  Blanc  i.  There  is  a  manifeft  difference  between 
the  wheat  and  the  other  articles.  In  the  cafe  of  the 
wheat,  there  is  an  ulterior  process,  to  which  it  is  carried 
after  being  tithable.  It  is  put  into^  a  more  convenient 
ftage  to  be  carried,  which  is  at  all  times  an  additional 
fpecies  of  labour  impofed  upon  the  fanner  \  and  then 
again  in  cafe  of  bad  weather,  the  fliocks  are  opened  and 

venti- 
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ventilated,  which  is  a  further  benefit  to  the  redlor:  that        1813*   ' 

appears  to  me  an  adequate  conGderation  for  the  cuftom.        « 

With  refpe£i  to  the  reft ;  the  parfon's  {hare  is  not  dif-        n^^fi 

Sambaook* 
tinguifliable  nor  the  whole  tithable  until  put  into  cocks : 

and  die  farmer  cannot  bring  in  aid  any  occafional  ulte- 
rior labour  which  may  accidentally  be  done  to  the  cocks 
on  a  wet  day  by  opening  them,  which  the  farmer  would 
do  for  his  own  benefit,  in  order  to  found  a  confideration 
for  the  cuftom.  Until  the  cocks  were  a£iually  fet  out, 
the  fanner  could  not  tell  which  were  the  parfon's  and 
which  were  his  own ;  but  after  the  tithe  was  fet  out, 
'  it  does  not  appear  that  be  ever  opened  the  parfon's 
cocks. 

Batlet  J.  I  agree  with  the  reft  of  the  Court.  The 
wheat  being  advanced  one  ftage  in  the  courfe  of  huf* 
iMmdry,  is  a  confideration  for  the  cuftom ;  and  that  fu- 
peradded  to  the  probable  expence  and  trouble  attending 
the  re-opening  of  the  (hocks  in  cafe  of  bad  weather, 
bears  fome  proportion  to  the  dedu£lion  claimed,  in  giv- 
ing the  nth  inftead  of  the  loth  part.  But  as  to  the 
other  com,  it  will  be  entirely  matter  of  accident,  whe- 
ther any  thing  beyond  what  is  required  by  the  common 
law  will  be  done;  and  the  mere  probability  of  extra 
trouble  is  not  a  fufikient  confideration  to  warrant  the 
cuftom.  With  refpe£l  to  the  peas  and  vetches,  the 
puttii^g  them  into  wads  is  little  more  than  merely  fever- 
ing them  from  the  root  \  and  there  is  no  evidence  of  their 
being  opened  again  after  bad  weather. 

Rule  abfolute  for  reducing 
the  verdift  45/. 


CASKS  IN  HILARY  TERM 


fFednefSoft  The  KiNO  agoinfi  Bridgb* 

Upon  the  no-     TTPON  a  rule  for  an  information  in  nature  of  a  quo 

mi  nation  of  \^  ■ 

two  aldermen  warranto  againft  the  defendant  for  exerciGnir  the 

of  a  boroughy  ^^      o 

in  order  that  office  of  mayor  of  the  borough  of  Colchefier^  it  appeared 
might  be^Ster-  that  by  the  charter  granted  to  that  boroiigh  in  the  third 
mryorp^ffu^  7^*^  ®f  ^^«  prefent  majefty,  it  is  directed  that  yearly  ^n 
jntfo  charter:    the  Monday  next  after  the  feaft  of  the  decollation  of  &. 

xleid,  tnat  votes  * 

which  were        John  the  Bapttftt  the  free  burgcffes  of  the  boroush  or  the 

given  before  .  t    ^^        rt    ^^  •  ^ 

notice  of  the  in-  major  part  oi  them  Ihall  nominate,  two  of  tbb  aldermen  of 
of  theandi.^"*  the  borough ;  and  the  mayor  of  the  borough  and  the  re- 
^ntofVil"       ^^^"^^  of  the  aldermen  or  the  major  part  of  them,  after 

not  having         fjjch  nomination,  fiiaU  eleS  one  of  the  fame  aldermen  fo 

reeeived  the 

facrament  nominated  to  be  mayor. 

^?w«enot        0«  the  31ft  of  Auguji  1812,  (the  day  appointed  by 

fo^owuTo-    *®  charter,)  a  meeting  of  the  free  burgeffes  was  held, 

rizte  the  remm-  ^t  which  two  perfons  of  the  names  of  &mith  and  Sparling 

return  anotlicr    together  with  the  defendant,  being  all  three  aldermen  of 

candidate  ,      1  »        *  . 

who  was  in  a      the  borough,  were  put  m  nomination  by  the  free  bur- 
minority.  geffes.     The  mayor  having  called  for  a  (hew  of  handsj^ 

declared  the  majority  to  be  in  favour  of  Smith  and  Spar-^ 
Engi  whereupon  a  poll  was  demanded  on  the  behalf  of 
the  defendant,  and  proceeded  in.  During  the  progrefs 
of  the  poll,  and  when  the  total  number  of  free  burgefles 
who  had  voted  were  as  follows,  viz.  for  Smith  99,  for 
Sparling  91,  and  for  the  defendant  11,  the  defendant 
enquired  of  Sparling  if  he  had  taken  tlie  facrament  within  a 
year  5  to  which  Sparling  anfwered  that  he  had  not ;  where* 
upon  the  defendant  gave  notice  to  the  free  burgeffes  that 
Sparling  was  ineligible.  A  frefh  nomination  did  not 
take  place,  but  the  remainder  of  the  free  burgefles  wero 
allowed  to  poll|  at  the  clofe  of  which  the  total  numbers 

wew 
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were  for  Smith  133,  i(x  Sparling  1239  and  for  the  4^-        18x3. 
fendant  22  :  but  the  mayorj  confidering  Sparling  as  in-      ^kT^ 
eligible  on  the  ground  above  dated,  returned  Smith  and         agahft 
the  defendant  to  the  refidue  of  the  aldermen,  who  after- 
wards eled^d  the  defendant  to  the  office  of  mayor.  , 

Marryat  was  to  have  (hewn  caufe  againft  the  rule  \  but 
declined  arguing  the  point,  finding  that  the  Court  were 
againft  him :  the  Court  being  clearly  of  opinion  that  as 
notice  of  the  ineligibility  of  Sparling  had  not  been  given 
until  after  91  perfons  had  voted  for  hirp,  the  mayor  was 
not  at  liberty  to  treat  thofe  votes  as  thrown  away ;  and  Cp 
return  tlie  defendant,  who  wa$  in  a  minotity.  Where- 
upon the  rule  was  made  abfolute  [a). 

ScarleH  was  to  have  fupported  the  rule. 

{a)  See  the  opinion   of  Le  Blanc  J.   in  R,  ▼.  Parry  and  Another^ 
14^^1563. 


Barn£$  agairyi  Maw9on. 


mrfi 
Jan,  aSTch. 


TROVER  for  coals,  tripd  before  Wood  B.  at  the  laft   Upon  «  qoef- 
rt-  •/!>•?       rrti         i^'/T-i-        11  f  *'^"  whether 

ailize$  at  lork.     The  plamtin  claimed  the  coals  as   the  lord  of  a 

having  been  raifed  from  under  his  freehold  tenement   titled  to  the 

called  Whichwell  Slacks,  in  the  manor  of  Shelf,  to  which  f;^J;; "i^^^^n*. 

he  derived  title  through  a  feries  of  conveyances  in  fee   «"«"« within  ^ 

°  ^       .  the  maQori  it  it 

fimplefrom  the  year  i6cc  ;  the  firft  of  which  CQUvey-  competent  to 
^  ^  ^^  ^      htm  to  (hew  by 

parol  evidence 
that  there  was  a  known  dlllln^on  within  the  manor ' between  old  and  nrtu  landp 
and  that  io  fa£t  the  plaintiff's  lands  hy  within  the  boundary  of  tlie  new  land ;  and  *  alio 
Co  (hew  by  evidence  of  general  reputation,  as  well  as  afts  of  raking  coal  under  the  landt 
of  other  freahWders  within  the  ftmc  b9undarf  1  that  the  rglit  to  the  coals  under  the 
pUimiff's  Updi  was  in  the  lord. 


ances 
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'Si 3*  ances  dated  in  that  year  contained  a  covenant  for  quiet 
B^^^j,  enjoyment,  with  an  exception  of  « the  yearly  fum  of  i  id. 
M^wi^K  '^''^'s  rent ;  and  alfo  the  yearly  fum  of  8i.  tithe-money 
due  forth  of  the  premifes  to  the  lawful  owners  or  re- 
ceivers  thereof,  and  of  fervices  due  to  the  chief  lord  or 
lords."  The  defendant  claimed  under  the-  Saville  family, 
lords  of  the  manor  of  Shelf ^  \dio,  as  he  contended,  were 
entitled  to  all  the  coals  within  a  certain  diftri£l  of  the 
manor  called  the  ne^v  landj  which  was  defcribed  as  ^ 
land  formerly  taken  in  and  inclofed  from  the  commons 
and  waftes  of  the  faid  manory  and  was  cpntradiftinguifhed 
from  another  diftri£l  within  the  manor  called  iheold 
landf  within  which  latter  the  defendant  admitted  that  the 
freeholders  and  not  the  lord  were  entitled  to  the  coals 
under  their  own  freehold  land  re(pe£lively.  The  evi- 
'  dence  in  fupport  of  the  defendant's  claim  was  principally 
of  two  defcripdons ;  ift.  That  which  went  to  Ihew  that 
WbicbvM  Slacks  was  comprdiended  within  the  new 
land  J  as  to  which  the  chief  evidence  was  that  it  lay 
within  the  known  boundary  line,  and  was  furrounded  by 
other  farms  that  were  within  the  new  land,  and  was  al- 
ways fo  called  by  perfons  who  knew  the  boundaries  of 
the  old  and  new  land,  adly.  That  which  ftlated  to  a&s 
of  ownerihip  exercifed  by  the  lords  of  the  manor  of 
Sbfif^XiA  their  lefifees  oyer  the  coals  lying  within  the  new 
land  \  and  there  was  alfo  evidence  received  (after  objec- 
tion taken  by  the  plaintiff,  and  overruled)  as  to  the  repu- 
tation within  the  manor  that  the  right  to  the  coals  within 
all  the  new  land  belonged  to  the  lord,  but  not  to  the 
coal  under  the  old  land.  Under  this  fecond  defcription 
of  evidence  feveral  leafes  from  the  SavilU  family,  between 
the  years  1692  alid  1 736,  were  produced,  which  demifed 
for  terms  of  years  to  feveral  perfons  of  the  name  of 

Woodhead 
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Woodhead  all  the  mines  and  veins  of  coals  of  Sir  G,  Sa-         ^   ^3' 
vilky  die  leflbr^  then  open  or  which  might  be  found  in        BAmNss 
all  thofe  commons  or  wafte  grounds  of  the  faid  Sir  G.      ivuwIon. 
called  S^r^common^  or  in  any  other  grounds  of  him  the 
faid  Sir  G.  in  the  townfhip  of  Shelf ^  with  liberty  to  dig 
and  get  the  fame  \  and  in  1 806  there  was  a  demife  from 
R.  L.  SavilUy  lord  of  the  manor  of  Shelf  to  Jydon  and 
Etwell  of  all  the  veins  and  feams  of  coal  then  open  or 
thereafter  to  be  opened,  and  alfo  of  all  mines  of  metal, 
{tone,  and  flate,  as  well  in  and  under  the  commons  or      % 
wafte  ground  which  lie  open,  as  under  the  new  landj 
tbereiifore  parcel  of  and  inclofed  from  the  fame.     It  alfo 
appeared  by  the  court-rolls  of  the  manor  of  Shelf  ft^m 
the  time  of  Jac»  i.  to  1787,  that  there  weie  various 
entries  of  payments  made  and  conveyances  noted,  viz. : 

i^Jac.  I.  Manor  of  Shelf  court  baron  of  Sir  G. 
Saville^  Deb.  Brooh/banky  pro  uno  tenemento  called 
Whitfield  Slack. 

22d  OBober  1 763.  Manor  of  Shelf  court  baron.  Find 
Darnel  Mortimer^  who  held  Lower  Whichfield  Slacjk,  has 
conveyed  it  to  John  Field. 

4th  Offober  1774*   Manor  of  Shelf  court  baron  of  Sir 
G.  Saville.     Daniel  Mortimer  on  the  jury.     Among  the 
tenants,  Daniel  Mortimer ^  is.  Lower  Whichfield  Slack,  or 
.   Soper^lane  End.     .  • 

ad  May  1787.  Court  baron  of  John  Hewitt,  devifee  of 
Sir  6.  Saville.  Under  the  tenants'  names,  James  Mor* 
timer,  IS. Soper^lane  End. 

It  was  proved  by  feveral  witnefles  that  the  Woodheads  and 
their  fervants,  for  a  feries  of  years  as  far  back  nearly  as 
the  time  of  living  memory,  had  been  in  the  habit  of 
driving  for  coals  indifcriminately  within  the  new  land, 
without  regarding  to  whom  the  feveral  tenements  under 

which 
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18 1 3.        which  they  worked  belongedi  and  that  Jydon  and  Elivell 
-       focceeded  thenii  and  that  nobody  but  the  lord's  leflees 

BaRWCS  1  .        r    rt  •         1 

agah/i  had  m  fad  got  coals  in  the  new  land :  but  no  coal  had 
been  got  under  the  identical  land  of  the  plaintiiF,  nor 
had  it  been  worked  before  iBto.  A  witnefs  alfo  proved 
that  in  jfpri/  1 789}  when  the  plaintiff's  tenement  {Which* 
well  Slacks)^  which  then  belonged  to  one  Jamtf  Mwr^ 
tinier y  was  fold  by  him  to  one  Jliwnas  Hurft^  he  (the  wit- 
nefs) had  valued  the  land  for  Hurjl  at  t4o/.9  which  was 
the  value  of  the  furface  only,  without  comprizing  the 
minerals  (coal  and  ftone),  which  would  have  been  worth 
aoo/.  more. 

WcodB.  told  the  jury,  that  at  fome  remote  period^  the 
lord  of  the  manor  of  Shelf  might,  by  fome  deed  now 
loft|  or  dedroyed  by  time  and  accident,  have  granted 
the  wailes  of  the  manor  to  the  then  freeholders  and  their 
heirs,  to  inclofe  to  their  own  ufe,  referving  to  the  lord 
and  his  heirs  the  coals  and  minerals  within  thofe  waftes ) 
that  although  the  deed  was  loft  or  deftroyed,  yet  the  right 
of  the  lord  would  remain  if  it  could  be  made  out  by  evi* 
dence  of  long,  uniform,  and  uninterrupted  ezercife  of 
the  right  of  getting  thofe  coals  and  minerals,  and  the 
reputation  and  tradition  of  old  perfbns  who  were  dead ; 
that  it  was  natural  that  the  ancient  freeholds  exifting 
before  the  inclofure  (hould  be  called  eld  land,  and  the 
waftes  when  inclofed  (hould  take  the  name  of  new  land* 
He  therefore  left  it  to  them  to  confider,  ift,  whether, 
from  the  evidence  of  the  exercife  of  the  right,  and  the 
reputation,  the  lord  had  the  general  right  to  the  coals 
under  and  throughout  the  new  land :  if  he  had,  adly, 
whether  the  plaintiff's  teriem(»nt,  entirely  furrounded  by 
the  new  land,  was  or  was  not  part  of  the  new  land.  If 
they  found  the  general  right  with  the  lord^  and  that  the 

plaintiff's 
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plaintifPs  tenement  was  new  land,  their  verdifl  would  be  1873. 
for  the  defendant  i  but  if  chey  found  either  airainft  the  ^— — 
general  rigfatj  or  allowing  that,  if  they  thought  the  minnfi 
plaintiff's  tenement  not  new  land,  their  yerdift  would 
be  for  the  plaintiff.  The  jury  found  generally  for  the 
plaintiff,  with  33/.  damages,  without  fpecif ying  the  pax^ 
ticular  ground  of  their  verdifl.  This  cafe  came  on  upon 
a  rule  nifi  obtained  by  Ctayt$n  Serjt.  in  the  laft  term  for 
a  new  trial,  bn  the  ground  of  its  being  a  yerdi£l  againft 
the  weight  of  evidence,  and  againft  the  opinion  of  the 
learned  Judge  at  the  trial,  which  latter  ground  the 
learned  Judge  now  confirmed,  by  ftatmg  in  his  report 
that  he  rather  thought  the  weight  of  evidence  againft  the 
pkiintiff  on  bpth  points. 

Parh^  Toppings  and  Littledale  {hewed  caufe  againft  the 
rule,  and  firft  adverted  fiiortly  to  the  evidence  of  repu« 
tation,  which  they  contended  was  not  admillible  in  mat- 
ters of  private  right,  or  to  prove  particular  fa£ls  %  fuch 
as  were  the  queftions  in  this  cafe  as  to  the  right  to  the 
coals  within  the  new  land,  and  as  to  this  particular  eftute 
having  been  always  called  new  land.  [But  Lord  EUm" 
hrough  C.  J.  faid  that  the  reputation  as  to  whom  the 
right  to  the  coals  belonged  was  not  to  be  confidered  at 
reputation  ftanding  by  itfelf,  but  was  accompanied  with 
an  uniform  ufage  and  exercife  of  that  right;  for 
the  faft  of  getting  coal  by  the  lord  in  the  new  land,  did 
not  reft  on  vag^e  or  loofe  evidence,  but  it  was  general^ 
clear  and  abundant :  as  to  the  reputation  that  the  eftate 
was  always  termed  new  land,  the  evidence  was  admifliblej 
in  the  fame  way  as  concerning  the  boundaries  of  a  ma- 
nor (a),  to  (hew  what  was  the  boundary  of  the  new  land 

(«)  14  A^^^it  NlcMh  t.  Farker^ 

VOL.L  G  whhin 
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1813*        within  the  ambit  of  which  diis  particular  eftate  was  in^ 
-  eluded  5  and  upon  this  part  of  the  cafe  there  was  no  far*- 

aiainfi  ther  difcuffioh.]  They  then  proceeded  to  the  principal 
queftion^  whether  the  eTidence  was  fufficient  to  prove  that 
the  lord  had  the  general  right  to  the  coals  under  the  new 
land ;  as  to  which  they  faid  that  this  was  the  firft  in- 
•'ftance  in  which  it  had  ever  been  contended,  that  after 
a  clear  title  to  a  freehold  of  inheritance  in  land  has  been 
•proved  in  the  plaintiff  through  a  long  feries  of  convey- 
ances, unfettered  by  any  exception,  it  is  open  to  the 
defendant  not  to  controvert  that  title,  but  to  fet  up  a 
prefumptive  exception  to  it  by  means  of  evidence  of 
general  ufage  and  reputation  only.  It  is  a  general  rule 
of  law  that  he  who  is  the  owner  of  the  foil  is  entitled  to 
all  the  profits  arifing  from  it,^  which  include  as  well  mines 
as  every  other  parcel  of  the  land  {b)  \  and  though  it  may 
be  admitted  that  when  a  freehold  is  granted,  exceptions 
and  refervations  may  be  made  in  that  grant,  fo  as  to  limit 
the  operation  of  the  general  rule  of  law,  yet  that  necef- 
farily  implies  that  fuch  exceptions  and  fefervations  mud 
Jie  made  at  the  time  of  the  grant ;  nothing  lefs,  there* 
fore,  than  the  exiftence  of  fome  deed  containing  the 
exception  infifted  upon,  or  probable  evidence  that  it  once 
did  exift,  though  it  is  now  loft,  can  be  fufficient  to 
eftabliih  a  right  derogatory  to  that  freehold  title  which 
IS  derived  to  the  plaintiflF  by  grant.  No  deed  of  that  fort 
was  attempted  to  be  proved,  nor  any  evidence  offered  to 
(hew  that  it  ever  had  exiftence  ;  and  if  it  had,  it  would 
be  moft  extraordinary  that  no  traces  of  it  fhould  remain 
with  the  SaviUe  i^mWy  I  the  firft  mention  of  any  express 
clairn  on  th^ir  part  to  the  coals  within  the  new  land  is 

in 
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in  tlieleafe  of  1^06  to  A^fdovu  and  Elwfll ;  ?nd'jeveiv  ad- 
inittkig  that  fuch  a  claim  may  be  inferred  from  the  genen^ 
terms  of  demife  ufed  in  the  prior  leafes  to  the  Woodheads^  ^gahifi 
^ill  thofe  leafes  go  np  farther  back  than  \6^Xy  whefeas  *^^V^^* 
-ehe  plaintiff's  title  to  xhe  freehold  \s  ded^ced  from  con^ 
:fepnces  of  a  much  earlier  date,  and  which  are  evi- 
dence of  an  immemorial  cojiveyance  of  the  land  as  free-p 
hold,  without  any  exception  or  refervation  whatfoever. 
To  encounter  fuch  a  title,  therefore,  fomething  more 
|han  prefumption  arifing  from  the  mere  evidence  of 
ufage  and  reputation  ought  to  be  re(^uired,  efpecially 
where  that  prefumption  might  have  been  fprtified  by  J 

fome  proof  of  the  deed,  if  any  fuch  ever  exifted.  4^  to 
the  evidence  refpeAing  the  fale  of  the  land  in  queftion 
by  Mortimer  to  Hurfi  at  a  yaluation  which  did  not  in- 
clude the  minerals,  all  inference  arifing  from  that  cir« 
fomftance  to  ^e  prejudice  of  th^  plaintifPs  title  is  rer 
.butted  by  the  words  of  the  conveyance  itfelf  to  Hurji^ 
which  exprefsly  grant  to  him ^^all  mines."  [Lord Elkn^f 
hmnugh  C.  J.  obferved  that  the  word  **  coajs!*  was  not  i^ 
the  deed.]  Upon  (he  other  pointy  viz.  whether  the 
^laintiiPs  tenement  was  within  the  new  lan^l,  it  v^^a^ 
contended  that  the  refervation  of  \s.  lord's  rent  Iq  the 
.4eed  of  1655,  as  wesUas  that  pf  8//.  ti^he-monc^y,  whi^{i 
though  not  perhaps  a  modus,  was  evi^^nce  of  a  cqnd^qt 
^liniform' tithe-payment,  concurred  to  ihew.>  it  qld  land ; 
vhich  was  confirmed  by  this  circumftance,  tiiat  althpug]! 
4he  lord's  fenants  had  fearched  for  coal  indjfcnminately 
.9nthiii  the  new  land,  th^y  h^d  npt  iji  any  one  ipQancf 
-fxercifed  this  right  under  the  plaintiff's  tenei^ent.  hf. 
^  evei)ts  it  cannot  be  faid  that  there  was  not  evid^nc^ 
^qr  jthe  plaintiff,  ifpon  which  the  jury  might  deliberate  an^ 
^kci4^  as  thej  have  dqn^. 
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1813.  Clayton  Serjt.  and  Holrayd,  contri,  were  Hopped  fey 

the  Court. 


Bahnes 

MAWfON. 


Lord  ELLENBOROtJGH  C.  L  The  only  evidence  on 
the  part  of  the  plaintiff  to  refift  the  ftrong  body  of  proof 
adduced  by  the  defendant  in  fupport  of  the  lord^s  right  to 
the  coal  within  the  new  land,  was  the  prefumption  of 
law  arifing  from  his  being  the  freehold  tenant  of  the  hnds 
under  which  the  lord's  right  was  faid  to  extend.  But  it 
is  of  univerfal  experience  that  one  perfon  may  hare  in 
him  a  freehold  title  to  land,  whiift  another  has  an  exclu- 
five  right  to  the  mines  under  it,  and  this  is  by  no  means 
an  uncommon  cafe  in  the  northern  counties.  The  only 
material  obfervation  on  the  defendant's  cafe  is,  that  there 
do  not  appear  to  be  any  documents  to  {hew  how  or  when 
the  right  or  refervation  now  claimed  by  the  lord  com- 
menced ;  but  that  fuch  right  or  refervation  as  to  the  new 
land  did  exift,  (lands  not  only  on  evidence  of  one  or  two 
inftances  of  its  exercife,  but  all  the  evidence  proves  that 
there  has  been  an  uniform  exercife  and  enjoyment  of  it  as 
far  back  as  living  memory  will  reacl\,  firrt  in  the  Wood" 
beads,  and  afterwards  in  fucceflion  by  jtydon  and  Elwell, 
who  were  the  leiTees  under  the  lord ;  and  thefe  is  not  a 
fcintilla  of  proof  on  the  other  fide  that  it  was  ever  inter- 
rupted. That  to  which  the  evidence  of  ^putation  was 
applied  was  that  to  which  it  always  is  applied  in  fudh 
cafes,  namely,  as  to  the  limits  of  the  tietu  land,  and  the 
general  right  of  the  lord  over  it.  Indeed  the  general 
right  of  the  lord  over  the  new  land  has  not  beeit  quef- 
tioned }  it  has  only  been  contended  that  there  is  no  proof 
of  any  exercife  of  it  within  the  particular  land  in  queftion  i 
but  it  may  be  observed  that  this  is  not  a  right,  like  fom» 
others^  of  a  nature  which  makes  it  likely  to  be  exercifcd 
^  oa 
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09  the  fame  fpot  at  repeated  intervals  of  timei  but  when        1813* 
once  zSted  upon  U  more  likely  to  be  confined  to  the  fame        -*— — i 
fpot  until  the  fubje£l  matter  is  ezhaufted  i  it  cannot  there-        a^mifi 
fore  be  expe^ed  that  it  fliould  be  proved  to  have  been     *^^»«* 
ezercifed  in  every  place  to  which  it  may  extend^  for  that 
would  be  proving  a  right  to  a  thing  which  had  ceafed  to 
be  of  any  value.    If  it  had  been  before  exercifed  on  the 
lands  in  difpute,  there  could  have  been  no  queftion :  but 
the  evidence  of  the  general  indifcrimlnate  exercife  of  it 
over  the  new  land  does  apply  by  fliewing  that  every  part 
of  the  new  land  lies  within  the  general  ambit  of  the  lord's 
right     The  fame  obje^iion  might  as  well  be  made  in 
the  cafe  of  an  encroachment  on  a  wafte.     It  might  not  be 
proved  that  any  zCks  of  ownerfliip  had  been  exercifed  by 
die  lord  upon  the  very  fpot,  but  (hewing  ads  of  owner* 
fliip  upon  other  parts  within  the  general  ambit  of  the 
wafte  has  always  been  deemed  fufficient.    There  is  there- 
fore nothing  in  that  obje&ion.  There  is  however  evidence 
applicable  to  the  particular  fpot  in  the  circumftance  that 
took  place  upon  the  fale  from  Mortimer  to  Hurfti  which 
ftrongly  marks  that  the  tenant  at  that  time  confidered  his 
intereft  not  to  go  beyond  the  furface.     As  to  the  referva* 
tion  contained  in  the  deed  of  1655  under  the  term  of 
tithe-money,  if  it  could  be  confidered  as  a  modus  appli* 
cable  to  the  particular  tenement,  it  wotild  be  undoubtedly 
ftrong  evidence  for  the  plaintiff:  the  term  however  is  am* 
biguous,  and  may  perhaps  be  more  properly  applied  to  a 
composition  real  portioned  out,  than  to  a  particular  mo» 
dus.  Without  therefore  anticipating  the  refult  of  another 
trial,  I  think  it  is  fit  that  this  cafe  fhould  be  again  fubmitted 
to  another  jury,  who  may  appreciate  the  weight  of  it  more 
juftly  and  confiderately.    The  evidence  quoad  the  enjoy- 
ment  is  all  one  way :  on  the  other  hand,  the  prefumption 

G  3  in 
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'fi  1 5-        ^n  favour  of  the  plaintiff's  title  is  ftrong  until  encountered 

— ^ —  .       by  evidence,  but  it  feems  to  me  that  it  has  been  encounf- 

ageinft        tcred  in  the  ftrongeft  manner.     The  lord's  right  is  ev?- 

^   ^^  '      fenced  by  fhewing  that  the  fame  right  was  exercifed  b^ 

liim  over  other  lands  fimtlariy  tircumftanc^; 

'GfeosE  J.  agreed. 

Lk  Bi^am'c  J.  The  Court  in  determiYiing  that  the* 
Ihould  be  a  Aew  trial  in  this  cafe  do  not  mean  to  witb- 
iSraw  the  dectfion  of  the  queftion  from  the  jury^  but  only 
^  tjo  fubmit  it  to  the  confideration  of  another  jury.  There 
is  no  rule  that  the  Court  will  not  grant  a  new  trial  on  a 
queftion  of  hSt  where  thefe  has  becfti  evidence  given  on 
both  fide8>  but  only  where  the  evidence  on  one  fide  does 
tiot  preponderate.  But  where  the  Court  fee  fuch  a  pr6- 
^nderance  againft  the  verdi^,  they  are  in  the  habit  of 
fending  the  cafe  back  to  another  jury. 

Baylet  J.  There  is  no  Contr^riefy  6f  evidtoce  in 
.4his  cafe:  the  right  to  ther^dfface  was  clearly  in  the 
f»laintiff  i  and  the  evidence  was  extremely  ftrong  to  {hew 
^diat  the  ecfal  within  the  new  land  belonged  to  the  lord. 
.Then  as  to  whether  the  plaintiff^s  land  was  fubje&  to 
this  claim^  I  would  only  aik  the  former  pofleflbr  of  the 
fame  land  what  the  lord's  right  in  it  was :  and  I  find  that 
)in  178^  he  fold  this  landj  add  was  contented  to  take  for 
it  i4o/.>  when  the  man  who  Valu^  it  for  him  thought  it 
'worth  340/.,  including  the  coal ;  which  would  have  been 
aforegoing  nearly  three-fifths  of  its  aftual  value,  provided 
^e  was  entitled  to  the  minerals.  That  is  ftrong  evidence 
Slierefore  to  (hew  that  both  the  feller  and  pttrchafer  con^ 
iGdered  that  tliey  were  baqjaining  only  for  the  furface. 
..  '«3  Tr 
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l^o  give  efie£t  to  the  obfervation  that  the  conveyailce  be-  tSrj. 

tween  them  included  mines^  it  would  be  material  to  ■■ 

*(hew,  if  it  could  be  (hewn,  that  140/,  was  a  compenfation  a^ahft* 

for  the  minerak^  otherwife  to  be  fare  the  import  of  the  Wawsom. 
-evidence  is  ftroog  the  other  way. 

Rule  abfolute  on  Payment  of  Cofts* 

Clayton  Serjt.  and  Holroyd  prayed  that  i:  migM  be 
without  cofts,  but  the  Court  faid  that  it  was  not  reported 
by  the  learned  Judge  to  be  a  verdi6l  fo  clearly  againft 
evidence^  as  to  induce  them  to  depart  from  the  general 
Tule. 


Snaith  and  Others  ^^^i/;j/?Mingay  and  Others.  ^^*^*  . 

n^HIS  was  an  aft  ion  brought  under  an  order  of  the  Where  paitnert 

Court  of  Chancery  againft   the  deftodants  as  in-  Und  figned  and 

dorfers  of  four  biUs  of  exchange,  in  which  the  jury  i;;,tph?e*m!^* 

found  a  verdift  for  the  plaintiff,  fubjeft  to  the  opinion  f[i*''|,7*^*'j.* 

of  the  Court  on  the  folldwing  cafe.  change,  leaving 

,  ^  blanks  for  the 

Prior  to^nd  during  the  time  when  the  bills  were  dace,  Tum,  time 

^rawn  and  negotiated  in  manner  hereinafter  mentioned,  Ind  ntmro/' 

H.  A.  Bayley,  Chatles  Cctterell,  and  Comeiius  howe  HTal^  tl^J^\i^^^ 

'iaee^  carried  on,  as  partners,    at  Watetfird  in  Ireland  lif'r"^*'^/- 

(where  jBity/ry  and  Coiterell  refided),  the  trade  of  pro-  who  filled  up 

.^  ,  ,  ^  .„     .    ^  the  blank*  and 

*Tiiion  merchants  under  the  firm  of  H.  A.  Bayley  and  Co.  negotiated  it : 

Wallace  likewife  carried  on  upon  his  fepafrate  account  wastobccon- 

^d  in  his  own  name  in  Wood-flreit  in  London,  where  he  of  tiaiwi^* 

tefided,  the  trade  of  a  dealer  in  bacon,  and  alfo  tranf-  ^  relation, 

'  from  the  time 

afted  the  bufinefs  of  the  firm  of  H.A.BayleymdCo.i  of  thcufigning 

.  and  indorfing 

but  It  was  covenanted  by  the  articles  of  partnerflilj;>  be<-  in  ireUud^  «od 

tween  the  partners  that  Wafiaee  fliould  neither  draw»  that^»  !£»;/(/» 

G  4  .    accept.  «-^.;«~» 
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1813.       accept,  or  indorfe  bills  in  the  name  of  the  partnerfhip 
_  firm.    A  Ihort  time  previouflyto  the  refpediTe  dates  of 

^g^        die  bills  BofUj^mi  CatenU^  or  one  of  themji  at  Watit^. 
furd^  figned  and  indoifed,  in  the  name  of  the  firm,  cop^ 
per-plate  impreflions  of  four  bills  of  exchange,  leaving 
blanks,  for  the  date,  fums,  times  when  payable,  and 
names  of  the  drawees,  and  tranfmitted  them  m  that  ftate 
to  Wallace  in  London^  to  be  ufed  by  him  for  his  indivi- 
dual accommodation  in  his  feparate  trade  of  a  bacon 
merchant,  and  not  upon  the  partnerfhip  account.    The 
blanks  were  afterwards  filled  up  by  Wallace  in  Londan.r 
who  there  nejgotiated  the  bills  \  the  firft  of  which  was 
dated  Waterford^  3d  April  18 10,  and  was  drawn  by- 
if.  A.  Bajley  and  Co.  upon  Roje  and  Son  in  London^  pay-; 
able  90  days  after  date  to  the  drawer^s  order.   The  other 
three  bills  were  not  materially  different,  varying  only  as 
to  the  days  of  their  date,  the  fums,  and  times  of  pay^ 
ment,  and  the  names  of  the  perfons  upon  whom  they 
were  drawn.    The  damps  upon  thefe  bills  were  appro* 
priate  Irijb  (lamps  for  the  refpe^live  fums  inferted  there- 
in, and  were  upon  the  copper-plates  when  tranfmitted 
from  Ireland^  but  were  not  legal  (lamps  for  bills  of  ex- 
(change  drawn  in  England  of  the  fame  refpeflive  value. . 
After  the  blanks  were  filled  up  the  bills  were  duly  ac- 
^ted  by  the  feveral  perfons  to  whom  they  were  ad- 
drefTed,  and  were  afterwards  indorfed  by  the  defendants, 
at  the  requeft  and  fof  the  benefit  of  one  Edmund  Cuterelly 
by  whom  they  were  duly  indorfed  and  negotiated  to 
plaintiffs,  who  difcounted  the  fame  in  their  bufinefs  as 
bankers  for  a  valuable  confideration,  without  any  know- 
ledge of  the  circumftances  under  which  the  bills  were 
drawn  or  filled  up,  or  any  other  circumftances  connefled 
irith  dieir  antecedept  negotiation*    The  bills  were  re^ 

ipeftively 
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fpeBdwelj  prefented  to  and  diflimiaUred  by  the  accqitoii        1813. 
wlien  they  became  payable^  and  doe  notice  thereof  wai        " 
Siyea  to  defend^its.  who  i«f»fed  payment,  on  the  gn,»nd      ^^'^ft' 
that^the  bills  were  roid  for  want  of  having  proper  £f^ 
tj/k  bill  ftamps  aflixed  to  them. 

If  the  Court  Ihould  be  of  opinion  that  the  plaintift 
9ue  entitled  to  recover,  then  the  verdiA  to  ftand ;  otheiv 
wife  to  be  fet  afide,  and  a  nonfuit  entered, 

Ndan^  for  die  plaintiffs,  contended  that  the  bills  were 
not  void  for  want  of  an  Engliftf  ftamp.  The  queftion 
depends  on  ftat.  48  Geo.  3.  ^.  149.  /  a.,  which  was  the 
ftamp  aA  in  force  at  the  time  when  thefe  bills  were 
drawn ;  and  that  queftion  is,  whether  thefe  bills  can  be 
confidered  as  inland  bills  within  the  meaning  of  that 
ftatute.  Now  in  order  to  conftitute  an  inland  biU,  the 
bill  muft  not  only  be  payable^  but  muft  alfo  be  drawn  in 
England;  whereas  here  the  bills  were  drawn  in  Ireland^ 
at  the  time  when  they  were  Cgned  by  Buyley  and  CeitereU^ 
The  mere  fignature  of  a  party  to  a  bill  amounts  to  an 
obligation  upon  him  to  pay  the  bill,  although  it  is  in 
blank  at  the  time  of  his  fignature.  Accordingly,  in  the 
cafe  of  Ruffell  r.Langstaffia)^  where  it  was  objeAed  that 
the  indorfement  having  been  made  on  a  blank  bill,  it  wtfs 
to  be  confidered  as  no  bill,  and  it  was  fo  ruled  at  Nifi 
Prius,  and  the  plaintiff  was  nonfuited  upon  the  objection  } 
the  Attorney-General,  who  was  afterwards  to  have  fup* 
ported  the  nonfuit,  thought  the  point  too  clear  for  ar-t 
gument,  and  was  obliged  to  abandon  it;  and  Lord 
MansfiMC  J.  obferved,  that  the  indorfement  on  a  blank 
POte  was  in  the  nature  of  a  letter  of  credit  for  an  iiyle^ 

Unit^ 
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18x3.  timte  fani.  So  here,  the  fignature  in  Jrelani  on  thi^ 
"^■^"  blank  bill  was  equivalent  to  drawing  a  letter  of  credit  in 
^sxahft  Ireland.  In  Bajley  on  Bills  («)  it  is  laid  down,  on  the 
authority  of  C^lis  v.  Emett{h)y  that  if  a  perfon  fign  his 
name  upon  a  blank  paper  ftamped  with  a  bill  ft  amp,,  and 
deliver  it  to  another  perfen  to  draw  fuch  btil  ars  he  may 
choofe  thereon,  he  is  the  drawer  of  any  bill  to  which  the 
ftamp  is  applicable  which  fuch  perfbn  fliall  draw  thereon; 
and  accordingly  in  CcUis  y.  Emetty  where  the  defendant 
htA  fo  figned  his  name,  and  delivered  it  to  Livefiy  and 
Co*,  who  tlrefw  for  a  4a9ge  fum,  and  transferred  it  to  the 
fbdatiff,  the  Court  >gave  judgment  for  the  pkintiflF  on  a 
%  count  alleging  that  the  defendant  drew  the.  bill :  th^ 
figttature>  therefore,  is  the  principal  a£l,  and  the  fttbfe- 
jquent  a£bi  are  only  incident  and  referable  to  it.  Here 
'Ae  filling  up  the  blanks  by  Wallace  in  London  had  refer- 
^nce'to  the  authority  given  to  him  by  Bajley  and  Cotterell 
in  Ireland^  and,  when  completed,  had  effeCt  from  the 
dme  of  their  fignature ;  and  this  authority  w||s  not  inde- 
(finite,  but  was  neceflarily  limited  by  the  amount  of  the 
ftamp  at  the  time  of  the  fignature,  the  ftamp  laws  not 
allowing  of  any  re-ftamping  of  a  bill  of  exchange.  U 
then  the  bills  are  to  be  confidered  as  virtually  drawn  in 
Ireland^  it  is  clear  that  they  ought^to  bear  the  ftamp  re- 
quired by  the  law  of  that  country,  in  order  to  make 
Bajley  and  CdUreUf  the  drawers,  liable ;  for  without  fuch 
a  fl:amp,  according  to  the  cafes  of  jllvex  v.  Hodgson  ^c)^ 
and  Clegg  v.  Levj  (</),  they  could  not  have  been  fued 
upon  the  bills.  The  plaintiffs,  however,  are  not  driven 
iDthe  neceffity  of  mamtaining  that  thefe  bills  were  ^rawn 
ia^landf  although, on  the  authority  of  Ca/lis  yr^EmeU^ 


(«)  P.  14.  atJ  edit.  (W  I H.  Bl.  313. 

(r)  7  Term  Rep.  2*41.         (^  3  Cemfh  166. 


that 


IK  THE  FlVi^*TiniRD  VfilR  OF  ^[^EOftGE  III.  ^ 

liiat  pofition  might  be  maintained  :  it  is  fufficient  for  th^m        k^  t  ^« 
-'diat  the  bills  were  not  drawn  in  Enghnd. 


"Svarkttf  contra.    It  may  be  admitted  that  aft  far  as  the 
fignature  of  the  drawer  i»eflential  to  conftitute  a  biU  of 
exchange,  the  bills  in  queftion  were  perfe£l ;  but  there  are 
'<nher  reqtiifites  equally  eflential  with  that  of  the  figna- 
•ture  of  ^e  draper,  soch  as  the  date,  fnm,  and  the  ntm^ 
of  the  drawee,  the  wantof  atoy  tme  of  whi«^  will  ren^ 
•der  the  bill  iilcomplete  and  of  noeilefL    It  becomes  It 
bill  of  exchange  only  from  the  time  #hen  -aB  thele  re- 
quifites  are  perfe&ed,  and  muft  therefore  hate  a  ftamp 
^plioible  to  that  time  and  the  place  where  it  fo  becomos 
« biB.    Here  the  fignature  alone  was  made  in  InUmd; 
•the  otKer   requifites  were  completed  in  England  ^  the 
inllt,  therefore,  are  to  be  confidered  as  Engli/t  bills,  r^ 
4)aiiing  an  Engltfi  ftamp  \  for  the  law  requires  a  ftamfi 
on  a  bill  of  exchange,  not  on  a  bknk  pstper.  The  figna- 
tnre  of  Ba^  and  Cmirtll  was  in  the  nature  of  a  power 
.of  attorney  to  WaUac$  to  draw  bills  in  their  names,  which 
he  executed  in  England^  and  the  bills  were  first  iflued 
>  there  for  his  accommodation }  fo  that  the  tranfa£tioti 
was  altogether  limited  to  England.    It  was  in  eSk&  the 
fiune  as  i£JSayky  and  CuiirMy  inftead  of  tranfmitdng 
Aeir  fignatuie,  had  fent  an  order  to  Wallace  to  fubfcribe 
.iheir  names  to  the  bills  in  London;  in  which  cafe,  if  he 
had  fo' done,  die  bills  would  unqueftionably  have* been 
inland  bills  within  the  meaning  of  the  ftatute.    But  the 
circumftance  .of  their  being  dated  at  WaUtfard  will  not 
alter  their  nature,  if  in  efieA  they  firft  afiTumed  the  cha- 
.laAer  of  bills  of  exchange  in  England.    The  cafe  of 
XmJUI  V*  LangsUff  only  decides  that  when  a' bill  of  ex* 
"diasige  has  rec^ved  its  formal  completion,  fo  as  to  take 

efiea 


Snaitb 
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eSeGt  as  a  hm^  it  will  bind  a  perfon  who  has  previoully 

indorfed  it  when  in  an  imperfe^  ftate*    The  qoeftion 

^laiMft        here  is  not  whether  Bayley  and  Cotterell  may  not  be  re- 

idiKOAT.      fpongble  upon^  their  fignature,  but  at  what  time  thefe 

bills  became  bills  of  exchange. 

Lord  Ellbmbqrough  C.  J.    It  is  probable,  that  fitting 
at  nifi  prins  I  hefitated  whether  this  inftrument  could  in 
Ari£bief8  be  confidered  as  a  bill  of  exchange,  until  the 
name  of  the  drawee  was  fupplied.  The  queftion  now  is, 
when  that  name  was  fupplied,  whether  it  did  not  become 
by  relation  a  bill  of  exchange  from  the  time  when  the 
fignatttte  of  the  drawers,  which  was  the  obligatory  a£b 
qpon  tfaei|i»  was  firft  put  to  it.     What  is  this  cafe  ?    A 
anerchant  refident  in  Ireland  fends  to  England  certain 
•Mils  of  exchange  drawn  on  proper  Iri/k  (tamps,  and  in 
that  refpe£t  he  limits  the  authority  of  the  perfon  for 
whofe  benefit  the  bills  are  tranfmitted.    Thefe  bills  afe 
figned  with  the  name  of  the  merchant  in  Ireland^  in* 
dorfed  with  his  name,  and  dated  from  a  place  in  inianii 
and  are  tranfmitted  to  the  correfpondenc  in  En^tami  with 
authority  to  him  to  fill  up  the  remaining  parts  of  the  in« 
ikrument.    The  moment  the  blanks  are  filled  up,  does 
not  the  inftrument  by  relation  become  the  bill  of  the 
party  in  Jrelandj  as  much  as  if  it  had  be^  drawn  in  all 
its  particulars  with  his  own  hand  ?    It  was  fo  held  in 
Ruffill  V.  Langjti^.    In  that  cafe,  at  the  time  of  the  ia« 
dorfement  it  was  not  a  bill  of  exchange  i  but  the  moment 
the  other  paru  were  filled  up  by  an  authorized  agent,  then 
it  became  the  bill  of  the  party,  ,and  was  confidered  as  fit 
to  be  declared  on  as  fuch.    I  remember  the  cafe  at  Dtarm 
ianh  and  afterwards  in  this  court.  It  was  a&ed  upon  Aat 
qccafioD  how  the  allegation  in  the  declaration  <<  that  the 

defendant 
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defendant  afternvaris  indcrfe<t  Hit  faid  bill,''  could  be 
fuftained.  But  the  Court  refolved  that  they  would  fo 
adjuft  the  a£bs  of  the  party  as  to  give  effe£t  to  the  inten-  t^ai^/t 
tion,  and  for  that  purpofe  held,  that  an  indorfement,  *^*»oAr. 
vhich  was  prior  in  poiiit  of  time  to  the  drawing,  was  to 
be  confidered  in  law  as  pofterior.  Here  the  relation 
back  is  made  to  a  time  when  a  valid  and  obligatory  au- 
thority, viz.  the  fignature  of  the  drawer,  was  imprefled 
on^  the  bill,  which  in  Collis  V.  EiHett  was  confidered  as 
a  fufficient  drawing ;  and  it  is  quite  immaterial,  whedier 
the  filling  up  the  blanks,  which  aftetwards  made  it  a  pef- 
fe£i  bill  of  exchange,  was  done  by  a  mere  agent,  or  by 
an  agent  who  had  an  authority  coupled  with  a  difcretion. 
It  is  not  dated  that  there  was  any  fraud  on  the  ftamp 
laws  of  either  country.  The  inftrument,  therefore,  muft 
be  confidered  as  a  bill  of  exchange  drawn  in  Ireland^  and 
not  as  drawn  in  England. 

Grose  J.  The  queftion  is,  whether  this  is  to  b^  cot)- 
fidered  as  an  Irijb  or  an  Englt/b  bill  of  exchange.  TKt 
cafe  seems  to  me  to  be  this :  a  piece  of  paper  figned  by^  i 
perfon  in  Ireland  is  given  for  the  purpofe  6i  being  filled 
up  and  operating  as  a  bill  of  exchange ;  and  although  k 
was  imperfe£l  at  the  time  when  it  was  figned,  yet  i^^ 
it  became  perfeft  by  being  filled  up,  it  operated  tis  a  blR 
of  exchange  from  the  time  when  it  was  figned  and  in- 
tended to  have  fuch  operatiou.  Icohfider  it  therefore  as 
an  Irifi  bill  of  exchange. 

Le  Bx^anc  J.  This  is  an  a£tion  againft  the  indoifen 
of  a  bill  of  exchange ;  to  which  it  has  been  objeded, 
that  the  bill  is  void  for  want  of  a  proper  ftamp.  That 
brings  it  to  the  queftion,  whether  this  is  an  Eng!t/b  bill* 

The 
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1813.        The  party  drawing  the  bill  was  a  perfon  boni  fide  rejQt^ 
•  dent  in  Irelandy  and  no  fraud  is  ftated  in  the  cafe.    It 

SWAITI 

agmnfi         does  not  appear  that  he  dreyr  the  bt^l  in  Ireland  with  an  j 
fraudulent  intent  of  erring  the  ftamp  laws,  or  that  h^ 
went  to  Ireland  for  that  puqxife  \  but  the  cafe  dates  tha^ 
being  re&denx  there  he  drew  thebiU,  i.  e.  fubfcribed  his 
name  in  the  charaAer  of  drawer,  and  afterwards  as  firf^ 
iindorfer,  on  a  paper  properly  ftamped  according  to  th^ 
revenue  laws  of  Ireland^  and  having  every  mark  to  defig- 
nate  it  as  a  bill  of  exchange.  It  is  not  a  queftion,  whether 
it  was  then  perfe£l:ed  as  a  b;U  of  exchange.     It  certainly 
was  defignated  as  fuch.     The  party  in  Ireland  then  fends 
It  over  %o  this  pquntry  with  authority  \o  his  correfpondent 
here  to  infert  tl^  day  of  the  date,  the  fum,  and  the  nam^ 
pf  the  drawee.     It  comes  here^  therefore,  as  an  incipient 
)}ill  of  exchange^  and  fo  far  hav^lg  the  eflence  of  a  bill, 
as  it  has  the  name  of  the  drawer  and  firft  mdorfer  upon 
it  \  and  afterwards  the  party  to  whom  it  is  fent,  and  who 
has.  authority  given  him  by  the  fignature,  addrefles  it  to 
^  thkd  perfcin  as  th^  dsawee,  and  fui^lies  the  fum  and 
4ate.    Whether  this  was  a  perfect  bill  in  Ireland  is  not 
fo  much  the  queftipn  as  whether  it  wa^  a  bill  drawn  in 
England^     I  call  it  an  incipient  bill,  which  by  the  fubfe* 
^ttent  a&s  was  piade  a  pe^fed  one :  for  the  cafes  fhew 
that  w|ien  a  fignatfure  is  once  written  to  a  paper  which  is 
iptended  to  have  the  operation  of  a  bill  pf  exchange,  it 
j>ecop(ies  fuch  when  perfe^^ed  from  the  time  when  it  was 
figned,  fo  as  to  fuppOrt  an  allegapon  that  the  party  either 
drew  or  indorfed  the  bill  (a).    Here  the  tranfadlion  is  the 
pane  as  if  the  party  in  Ireland  had  defired  his  cpfre^ 
fponden(  ix^  London  tp  fitt  up  ^  bill  of  exchange^  anci  fend 

{a)  Rttjfell  T.  Langstaff  Collis  ▼.  Emtt. 

it 
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it  cnrer  to  him,  in  erder  that  he  migbt  fign  it :  at  dtfien 

otdj  in  this,  that  inftead  of  having  a  bill  £ent  to  him 

already  filled  up,  and  then  figning  his  name  to  it,  he  figns         ax^ft" 

Us  name  firft»  and  then  fends  the  bill  to.  his  corre^       Minoax 

fpondent« 

Batlet  J.  The  QnXj  ^€t  to  pledge  the  credit  of  the 
heufe  of  Baytq  and  Qo.  was  the  Ggnature  in  IreJan(L 
Suppof(^  the  perfon  fubfcribing  his  name  as  drawer  had 
died  whilft  the  bill  was  on  its  paflage,  and  afterwards  the 
blanks  had  been  filled  up  and  the  bill  negotiated  to  9f^ 
innocent  indorfee ;  I  fliould  think  that  in  that  cafe  th^ 
reprefentatives  of  the  party  figning  the  bill  would  havf 
been  liable.  This  fliews,  that  when  the  whole  is  filled 
np,  it  hs^  reference  to  the  time  of  the  fignature,^  which 
in  this  cafe  was  made  in  Ireland. 

Judgment  for  the  Plaintiffs. 


DoBy  oa  the  Demife  of  BiSH,  again/l  Kbeliho.    mj^ 

•— ^ «/ ""  y^f^ 

nr HIS  was  an  eje£iment  brought  for  a  mefluage  and  Iwheretleflee 

garden,  on  a  proyifo  contained  in  a  leafe,  for  re-entry  ?»rdcn  for* 

for  the  non-performance  of  covenants.  Plea,  not  guilty.     **'*■  ^l^ 

At  the  trial  before  Lord  EUenborough  C- 1,   at  the  with  the  Icflor 

Surrey  afiizes  i8i  i,  the  jury,  under  the  direction  of  his  ciercife,  or  per- 

LordOiip,  found  a  verdift  for  the  plaintiff,  ftibjcft  to  the  {|;!^Jedor^«JS^ 

opinion  of  the  Court  on  the  followbg  cafe.  demiSr"  *^* 

By  a  leafe  dated  the  8th  of  June  iSoo,  and  made  be-  mifes,  or  anf 

.        *     pkrt  thereof, 
tween  Ihamas  Byb  the  younger  (the  leflbr  of  the  plaintiff)   any  trade  or 

bnfinefs  whafr- 
IbcTcr,  ftc.  without  the  licence  of  the  leflor,  ftc.**  and  afterwards,  without  the  licence 
'  of  the  leflor,  fffigned  the  leafe  to  a  fchoolmafter,  who  carried  on  hU  bafinefi  in  the  honfe 
andpremifes:    held  that  the  afTignment'was  a  breach  of  this  ooTcnanta  and  the  lefloi: 
satitkd  to  re-enter  aader  a  prpTifo  for  ff- entry  for  noii-perforaia|ice  «f  oofcnants* 

9f 


KlBl.lH«. 
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1813*       of  the  one  part»  and  Lady  Gia¥ptta  AmuMaeNnll  of 
T  the  other  part,  Thomas  Bijb  demifed  to  Geot^im  Anm 

LriTec  of  Mac  Neiiii  her  executors,  admmiftratxna  and  aiEgtts,  the 
MXiiinfi  meflfiiage  and  premifes  in  queftioa  for  tlie  4erm  of 
14  years  from  the  25th  of  March  then  laft  paft  at  the 
yearly  rent  of  50/.  The  houfe  is  fituated  on  Rkbmmnd 
Green^  and  the  leafe  contained,  amongft  others,  the  ioU 
towing  coveilant :  *<  And  the  faid  Georgina  Anne  Mae 
<<  Neilh  for  herfelf,  her  executors,  adminiftrators,  and 
<*  affigns,  doth  further  covenant,  promife,  and  agree,  to 
M  and  with  the  faid  Thomas  Si/b,  his  executors,  admi« 
«*  niftrators,  and  affigns,  that  (he  the  faid  Georgina  Anne  « 
«<  Mac  Neill,  her  executors,  adminiftrators,  and  affigns, 
«  (hall  not  nor  will  during  the  faid  term  hereby  granted 
><  ereOt  or  build  any  new  edifice  or  building,  edifices  or 
<<  buildings,  on  the  piece  or  parcel  of  ground  and  pre« 
«  mifes  hereby  demifed,  or  any  part  thereof,  and  fliall 
"  not  nor  will  at  any  time  or  times  during  the  term  con* 
«  vert  the  fame  premifes,  or  any  part  thereof,  or  permit 
«  or  fttfFer  the  fame  to  be  converted  into  or  ufed  as  and 
«  for  a  fliop  or  (hops,  or  to  have  any  mark  or  (hew  of 
<<  trade  or  bufinefs  thereon,  or  on  any  part  thereof,  nter 
«*  ufe  or  exerctfi^  or  permit  or  fujfer  to  be  ufed  or  exercifed 
**  in  or  upon  the  fame  premifes ^  or  any  part  thereof^  any  trade 
<<  or  bufinefs  whatfoever,  or  permit  or  fuffisr  any  fale  or 
«(  fales  by  public  auAion  in  or  upon  the  faid  demifed 
<^'  premifes,  or  any  part  thereof,  without  the  licence  or 
«  confent  of  the  faid  Thomas  Bi/hy  his  executors,  admi« 
«  niftrators,  or  affigns,  for  thefe  purpofes  reijpedively 
(«  firft  had  and  obtained.'' 

On  or  about  the  24th  of  June  1809  Lady  Mae  ifeUl 

affigned  her  intereft  ia  the  preoiife*  to  the  defend* 

%  antj 


KCCX.IN<K 
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mutt  who  iit  purfua^nce  off  fudb  afligmnent  entered  upod        1 8 1  }• 
add  tookpofleffionof  tbem.  ^ 

•  'Bid  defendant  is  a  fchoolmafter,  and  immediately  teHceor 
mpon  tddng  poflirflion  of  the  piemifes  opened  a  fchool  agaiafi 
m  the  hottfe^  said  pnbliftied  and  diftributed  hand-bills 
containing  the  particuhiTs  of  the  fchool^  the  nature  of  the 
ifAru£kion  furniibedi  and  the  terms  upon  which  pupils 
were  boarded  and  educated  by  the  defendant.  No 
licence  or  confeik  was  granted  by  Thomas  Bijb  to  Lady 
Mw  Hiill  to  permit  or  fufier  the  defendant,  nor  to  the 
defendant,  to  open  the  fchool  in  the  houfe.  There  ate 
from  5a  to  60  boys  in  the  fchool,  but  no  board  or  fign 
whatever  is  affixed  to  the  houfe  or  premifes,  nor  is  there 
any  mark  or  ftiew  of  trade  or  bufinefs  on  the  premifes, 
or  any  part  thereof. 

The  queltion  for  the  opinion  of  the  Court  is,  Whether 
^le  keeping  and  carrying  on  the  faid  fchool  by  the  de- 
fendant upon  the  premifes  is  a  breach  of  the  covenant  or 
not.  If  the  Court  (hall  be  of  opinion  that  the  keeping, 
and*  carrying  on  the  faid  fchool  is  a  breach  of  the  cove- 
natit,  the  vefdid  is  to  ftand.  And  if  the  Court  (hall  be 
of  opinion  that  it  is  not- a  breach  of  the  covenant,  a  non^ 
fait  is  to  be  entered. 

BUiandy  for  the  leflbr  of  the  plaintifF,  adverted  to  the 
general  rule  for  the  conftrudion  of  covenants,  viz.  that 
tkey  (hall  be  conftrued  according  to  the  intention  of  the 
pardes  covenanting ;  and  if  there  be  any  ambiguity,  the 
coirenant  (hall  be  taken  mod  ftrongly  againft  the  cove- 
nantor. He  then  contended  that  it  was  the  intention  of 
die  otiginal  parties  to  this  deed  that  the  houfe  fhould 
continue  a  private  houle ;  the  fulfilment  of  which  inten* 
tioa  the  rank  and  ftation  of  the  leiTee  fecured  to  the 
Vol..  I.  H  Itflbr, 
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leflbr,  fo  long  as  ihe  remained  tenant.  The  queftion 
then  i$,  whether  conftruing  the  words  <*  trade  or  bufi- 
nefs/'  according  to  the  intention  of  the  parties,  they  do 
not  comprehend  the  occupation  of  a  fchooknafter.  It 
has  indeed  been  confidered  that  a  fchoobaaftcr  as 
fuch  (a)  is  not  a  trader  within  the  bankrupt  laws  ^  but 
the  words  <<  trade  or  buCnefs"  ufed  in  this  covenant  are 
not  intended  to  be  confined  within  fo  narrow  a  conftruc- 
tion :  mdeed,  the  covenant  is  exprefsly  extended  farther^ 
viz.  te  Tcsi^Jbtv)  of  trade  or  bufineft.  Although  the  bufi- 
nefs  of  a  fchoolmafter  is  commonly  denominated  a  profef- 
fioh,  that  is  only  as  denoting  it  to  be  a  buGnefs  of  a  more 
liberal  defcription ;  but  it  may  neverthelefs  be  deemed  in 
xoany  refpeds  very  iimilar  to  a  trade  \  and  efpecially  in 
refpe£b  of  the  inconvenience  likely  to  refult  to  the  owner 
of  the  premifcs  within  which  fuch  a  bufinefs  is  carried  on^ 
which  may  be  as  great  as  that  which  many  trades  would 
occafion» 

Adolphus^  contrky  maintained  that  this  was  merely  a 
queftion  of  conftruflion,  and  not  what  was  the  probable 
cxpe£tation  of  the  leflbr  \  and  that  although  the  rule  for 
the  conftru&ion  of  covenants  was»  that  they  are  to  be 
taken  moft  itrongly  againft  the  party  covenanting,  yet 
there  was  another  rule,  which  applied  to  this  cafe^  viz. 
that  a  party  fliall  not  incur  a  forfeiture  without  ftri£l 
words  impofing  fuch  forfeiture.  The  words  of  this  co- 
venant, upon  which  the  queftion  turns,  are  <<  trade  or 
bufinefs ;"  the  firfl  of  which  is  a  term  of  a  fpecific  mean- 
ing,  the  latter  of  a  general  one.  But  it  has  been  laid 
down  in  The  Archhtfhop  }f  Cant$rhwr^%  cafe  (*),  and  in 
Tlie  Couniefs  cf  Bridgtwater  v.  The  Duke  of  Bolton  {c)%  that 

{a\  Skinner,  291.    3  M*</.330.        (h]  2  Rep,  46.        (c)  6  Mod.  107. 

•     where 
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where  a  fpecific  tenn  is  ufed  in  the  fir  ft  place,  it  fhall        1813. 


Dctf, 
ifftc  oi 

BiSB, 

Keeuko. 


receive  no  extenfion  by  a  fubfequent  general  term.   Here 

then  the  preceding  word  « trade"  ihall  not  be  extended  by       LeiTeT  of 

the  fubfequent  word  **  bufinefs/'  according  to  the  rule  laid        t^ainft 

down  in  thofe  cafes ;  and  fuch  a  conftru£lion  is  fortified  in 

this  cafe  by  the  words  being  ufed  in  'conjunction  with 

the  words  «  fliqp,  or  fliew  of  trade  or  bufinefs  j"  which 

fliew  that  the  intention  of  the  parties  was  to  prohibit 

only  fuch  bufinefs  as  could  not  be  carried  on  without  a 

public  exhibition.     If  this  is  to  be  confidered  as  a  trad^, 

taking  one  or  two  pupils  would  be  equally  within  the 

covenant,  which  would  be  a  moft   inconvenient  con- 

ftrudion. 

Lord  Ellenborough  C.  J.  I  own  I  have  no  doubt 
that  this  is  a  bufinefs  within  the  meaning  of  the  cove- 
nant, and  one  which  is  likely  to  create  as  much  annoy- 
anccf  as  can  be  predicated  of  almoft  any  bufinefs.  It  furely 
cannot  be  contended,  that  the  noife  and  tumnlt  which 
fixty  boys  create,  are  not  a  confiderable  annoyance,  as 
well  to  the  neighbourhood  as  to  the  houfe,  from  which 
any  landlord  may  fairly  be  fuppofed  to  be  defirous  of 
redeeming  his  premifes ;  and  the  exhibition  too  of  the 
boys  may  be  faid  tbmewhat  to  refemble  a  (hew.  of  bufi- 
nefs^ within  the  terms  of  the  covenant.  The  intention 
of  the  covenant  was,  that  the  houfe  ihould  not  be  con- 
verted to  any  purpofes  which '  mig^  be  likely  to  annc5y 
the  neighbourhood,  and  by  that  means  to  depreciate  its 
value  at  any  fixture  period,  when  another  tenant  might 
be  required.  But^a  bufinefs  of  this  kind  would  necefia- 
rfly  produce  inconvenience  to  the  neighbourhood,  both 
by  the  difturbance  which  the  inmates  of  the  houfe  would 
create,  and  by  drawing  to  the  fpot  a  large  refort  of  perfons, 

H  2  fuch 


KSSUNO. 
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1813.        fuch  as  the'parehts  and  friends  of  the  children ;  mi  it  ii 
■  therefore  that   ftoecies  of  btrfrnefi  which  wotiW  Barre 

Doe, 

Lcffec  of  mod  prominently  offered  itfeif  as  flf  td  b*^  e«Itiddd.  It 
«f^«-^  ^s  certain  that  the  words  of  the  covenant  iri  fom^  {fttcM 
relate  to  tJiat  l^ccies  of  trade  which  is  dnrried  cte'  by 
means  of  fate  and'an  opert  exhibition  of  ttadcf ;  -hixt  can>Bfr« 
say  that  the  word  "  bufineft**  does  nor  comprize  fiidi  art 
occupation  as  the  prefent  ?  It  feems  to  me  that  we  can-* 
not  'j  and  as  to  the  intention,  if  the  party  had  It'  in  his 
contemplation  either  to  fccure  his  own'  privacy  or  that 
of  the  neighbourhood,  there  can  be  no  doubt'  that  this 
is  a  fpecies  of  bufinefs  that  he  would  have  particularly  , 
excluded.  He  has  not  done  fo  by  exprefs  words  $  but 
ftill  the  words  are  fuf&cient,  and  the  intention  is  clear. 

i  Grose  J.    I  think  this  was  a  wift  provifion  on  the 
part  of  the  landlord ;  there  is  not  any  btifineft  more 
likely  to  injure  a  houfe  than  that  of  a'  fclioolttiaflicr ;  and 
it  was  proper,  by  way  of  fecuring  the  ncighbodrfiood  - 
I^rom  annoyance. 

Lb  Bl  akc  J.  I  do'  not  thank  tliai'  the^  meaning  of  the 
parties  can  be  fiairly  confined  ta  trade,  becaiifedftey*hMe 
ufed  in  addition  the  word  **hvAne&f*  wltickmuftbe 
int<ended*  of  fomethin^  not  falling  within  the  deferiptiou 
of  trade.  The  queftion  then  is',  whether  a  fchod^  f 
which  die  public  at  large  are  invited  to  fend*  their  di^ 
dren,  does  not  fail  within  the  words  of  the  coveaant* 
I  think  it  does ;  and  if  fo,  there  is  170  doubt  it  falls  witbitt 
the  mifchief  intended  to  be  proiaded  againft. 

Batlet  J.  concurred. 

Judgment  for  the  plaintiff*. 
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1813. 
Tfae  Kmia  s^itifi  The  Mayor  ^n4  Otizens  of    fjl^^'f'^^ 

pARK  moved  for  a  mandamus  to   the  mayor  and   wiicm 

cUizens  pf  Cbcjier,  to  hold  a  general  affembly  for  the   corporattn"o"f 
£le£ti<5n  of  24  aldermen  and  40  common-councilmen,   ^7-.  gfa"te<* 

^  ^  'to  the  citizens 

and  to  proceed  to  fuch  eleciions.    The  queftion  meant   ^^^  common- 

\  ^  *  alty  m  thcfe 

to  be  raifed  was  whether  the  elections  of  thcfe  officers   words: 

.         "  Quod  ipfi 

ou^it  to  be  annual.      By   a  charter  of  incorporation  A:  fucceilores 

granted  by  King  Henry  the  Seventh,  in  the  21ft  year  of  pnuorrT/yiff*. 

Uftreig%.to  the  citizens  and  commonalty  of  Chejitr^  and  ^cejpvi"iA' 

coofirmfid  by  a  charter  in  the  i6th  cf  Elhtabetby  it  was  concWet 

•  '  '  Civitatis 

gx^ntfld  ^inter  alia)  in  t}ie  following  terms :  <<  Volumus   in  aiderman- 

nos,  nee- 

etisuaa  damus   &   concedimus  pro  nobis  &   heredibus  non  40  alios 

Qoftss  prsfatis  civibus    &  communitati  heredibus  &  dvitatM  pro' 

iilfiap0pri|>a8  fui8,.quDd  ipfi  et  fucceflbres  fui  in  perpe-  fi^lTTiSita^"* 

ZXiwn  ffingnlis  anms  Juuejfmu  viginti  quatuor  concives  JU^*  *&^"eare 

<;iwtatispxaedi£ise  in  aldermaenos  nee  non  quadraginta  /oifFir//"  and  it 

Ulios  pves  quidem  civitaue  pro  commum  confiho  civi-  in  the  yesr 

4site  iJliua  eligflre  focQre  et  creare^g^w/."    Then  followed  Jwo'foiiiowing 

jt,pcoirifionior  elefting  a  recorder,  and  there  were  other  fitVc^ai^/s 

I^Eaf^vifiottS  alfo  for  electing  ;innaally  a  mayor  and  the  ®^  ^^^  ^°  ^^^' 

other  corporate  officers.     The  only  inftances  of  uGage  men  had  been 

which  were  fet  forth  in  the  affidavit  in  fupport  of  the  which  time  the 

fjiotipn»  were  in  the  year  1^93,  and  the  two, following  not^io  eie€k  the 

j^arst  in  each  of  which   an  eleftion  of  40  common-   »l^^"»«n<>"' 
v^^^  ^  common  coun« 

cewcihxven  was  dated  to  have  taken  place.    The  affi-   «»*»"f"  ■"- 

^  *  ^  ^      nunily ;  the 

4d^it  alfb  fet  forth  a  return  made  by  the  mayor  and  citi-    Court  refufed  * 

.  a  mandamus 

gi^fii^  to  a  mmdamus  granted  by  this  Court  m  the  year   which  was 

applied  for  in 
order  to  raife 
the  qneflion  againfl  the  nfage  whether  the  ele£ttons  of  thofe  officers  ought  to  bo  annual, 
there  being  another  remedy  open  to  the  parlies  making  this  appHcatioo. 

H  3  ifi93» 


CUBSTER. 
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1813.    '     x^93>  on  the  application  of  R.  Brett  and  eight  others  to 
""-*^        be  reftored  to  the  office  of  common-councilmen»   to 

The  Kino  ,  •  1.    t.  '  ,     -  •  ,  ,        . 

agaififl  '  which  the  mayor  and  citizens  made  a  return  that  it  was 
•nd  csti«cnrof  g^^^tcd  by  the  faid  charter  of  H.  7.  that  the  citizens  and 
commonalty ^i/A/  or  might  annually  eleGt  40  citiaens  for 
the  common  council,  and  that  the  faid  R.  Brett  and  the 
eight  others  were  duly  eleded  and  continued  ^i  the 
office  of  common-councilmen  for  one  year,  and  at  the 
expiration  of  that  year  other  citizens  were  ele£led  in  their 
Head ;  which  return  as  was  alleged  was  never  falfified  or 
vacated. 

To  a  queftion  put  by  Le  Blanc  J.,  Pari  admitted  that 
the  ufage  with  refpe£l  to  the  eleAion  of  aldermen  and 
common-councilmen  fince  the  times  mentioned  in  the 
affidavit  had  been  contrary  ;  but  he  relied  on  the  express 
words  of  the  charter  of  H,  7.,  which  charter  he  faid  had 
been  confirmed  in  Rex  v.  Amery  (^»).  [Lord  Ellenbo* 
rough  C.  J.  The  words  of  the  charter  are  notcompul- 
fory  ;  they  are  eligere  poffint,  u  e.  they  havej)ower,  but 
are  not  compelled  to  ele£t.  It  is  an  extremely  unufual 
praflice,  I  believe,  in  corporations,  as  founded  either 
upon  ufage  or  charter,  to  ele£l  all  the  corporate  officers 
annually.3  It  is  fo  at  Scarborough^  and  the  pra£^ice  was 
upheld  by  mandamus  from  this  court  {b). 

Lord  Ellenborough  C.  J.  Befides  the  Scarborough 
cafe,  where  the  ufage  prevailed,  there  was  another  cafe 
I  believe  in  the  time  of  Lord  Kenyon,  where  an  ufage  had 
prevailed  I  may  fay  almoft  againft  the  words  of  the 
charter }  but  the  Court  would  not  interfere  againft  a 

(«)  a  T.  JR,  515.  4  T.H.  12a 

{h)  Str.  1x80.    Tlie  cafe  of  the  Corporation  of  Scarhrottgh. 

long  ' 
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long  continued  (ifage  upon  the  words  of  a  charter  which  1813. 

werct  in   any  degree  doubtful.      Here  the  ufage  has  -— 

been  uniform  for  upwards  of  a  century,  and  is  not  in-  a^aiKft 

coniiftent  with  the  words  of  the  charter.    I  am  not  ml^atb^'of 

therefore  for  difturbbg  it  at  this  day  by  granting  the  Chestii. 
rule^  efpecially  where  another  remedy  is  open  to  the 
parties. 

Per  Curiofn  (^,  Rule  refufed  {d). 

{c)  Cn^  J.  WM  abfent,  and  otntioQcd  iQ  during  the  jcmiindv  tf 
the  term. 

m  Stra,  615.  BKi  T*  Prvwse. 


Haslopb  againji  Thornb.  Itl^^;^ 

UPON  a  rule  nifi  for  delivering  up  the  bail-bond  to  be  in  an  afllidant 

**     '^  to  hold  to  baii, 

cancelled,  and  entering  a  common  appearance  for  the  pUintifTs 

the  defendant,  upop  the  ground  that  the  affidavit  to  hold  his  place  of 

to  bail  did  not  contain  the  deponent's  true  place  of  offifc^whcrehc* 

abode  (j^,    the   affidavit  ran  thus:   "-rf.A,    clerk  to  » employed  the 

^     '  ^^  X  '  greater  pan  of 

Launcelot  Haslope^   of   Atnerica-fquarej    in   the   city   of  the  day,  though 

London^  Ihip-infuraoce  agents  maketh  oath  and  faitb9''  ^ecpt  at  an* 


&C. 


otlicr  place. 


Ahbotty  who  oppofed  tlie  rule,  relied  on  this  being  the 
ufual  form  of  fuch  affidavits,  upon  which  the  Court  had 
been  in  the  habit  of  ading  for  a  length  of  time. 

'    Bovfeny  in  fupport  of  the  rule,  contended  that  place  of 
abode  meant  the  place;  where  the  perfon  ufually  flept, 

(fl)  By  ru'c  of  Mich  15  Car,  2.  it  is  ordered  that  the  true  place 
•of  abode  and  tl>e  t*:*?  acldhion  of  tvcty  perfon  who  (hall  make  affidavit 
an  coui(  here,  tfaall  be  iaiertcd  in  fuch  a^davtt. 

H  4  wliich 
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1813. 

Ha8L»'>PB 

Thornc. 


which  he  faid  in  this  cafe  was  ziCambenweU  and  not  ia 

London*         ' 

Lord  Ellenborough  C.  J.  faid  that  the  words  <<  plaG« 
of  abode''  did  not  neceflarily  mean  the  place  where  the 
deponent  ileeps ;  that  the  object  of  «te  rule  of  court  waa 
to  afcertain  the  place  where  the^  deponent  was  wbS^ 
ufualljr  to  be  found,  ^Iiich  in  the  prefent  -cafe  wte;  the 
office  at  which  he  was  employed  during  the  greater  part 
of  the  day,  and  not  the  place  whither  he  retired  merely 
for  the  purpofes  of  re(t.  It  is  the  fettjed  form  of  aln^oil 
all  the  affici^vits  fwearing  to  feryice. 


Le  Blanc  J.  added,  that  it  had  been  the  conftant 
pra£lice  to  receive  affidavits  in  this  form. 

fir  Curiam,  flule  djfdiBYgef 


» 


A  writ  of  error 
iQ  ptriitment  - 
may  be  noii 
profled  without 
^rrying  owtr 
the  tnnicript 
f  o  the  court  of 
fiTPr, 


MiLBORN  againft  Cop£LANo. 

TN  this  cafe  the  defendant  brought  a  writ  of  error  te» 
turnable  in  parliafhent,  and  was  thereupon  ruled  to 
tranfcribe,  and  he  accordingly  paid  the  tranfcript  money, 
but  the  tranfcript  was  not  carried  over  in  the  laft  feflions 
to  the  Houfe  of  Lords,  In  this  feffions  the  dtfen4an| 
was  informed  that  the  tranfcript  was  ready  to  be  carried 
over  %  whereu{k)n  he  non-profled  his  own  writ  of  error, 
A  rule  having  been  obtained  for  fetting  afide  the  jttdg<v 
fnent  of  non  pros  for  irregularity, 


Richard/on  (hewed  caufe  againft  it,  contending  that  the 
defendant  was  at  liberty^  according  to  the  pra£lice^  to  non 

pros 


iM  THE  Fxnrt-^HiaD  Tiift  m  GEORGE  m.  105 

{iioshis  ownwritof  eirorinthiscofey  opdhe-CtediAdf        xSij. 


C(UI&AM0. 


JLiUUdaUs  in  ftt{^ort4>f  die  rule,  mgedthat  accdsding 
^4lie^afeof)tSA/if  ▼•  ii«a&ari&9  if  the  jdefiendant  was  at 
liberty  to  son  pn>8  his  omi  wait  without  ^anyii^  ever 
tfae  croiDfetipt  to  the  court  of  exv-or,  die  {ilaintiff  would 
ifaereby  be  deprived  of  his  co&i. 

Loid  EiXEttBAftovGii  C  h  It  is  tfie  cooftant  and 
eft&yft{h«d  prai6Uce»  and  I  find  upon  enquiry  frooi  the 
officers  that  the  uiageltts  prevailed  wi^ut  exoeptioofor 
3c  or  40  y£^8t 

Le£lakc  J.  addedj  that  the  Tame  pra^Uce  ^was  allowed 
JD  the  £i€faei}tter  Chamber. 

fer  Qumam,  Rule  difcharged  with  Cofts. 

(•)  7  J4/?,  XII. 


Price  azabift  Hollis,  t^/^^ 

T'HIS  was  an  aftxon  tried- before  Chambr^  J.  at  the  ftim-  where  two 

mer  affizes  181 2,  for  the  county  of  Sauibampton^  M  ^b^  bound  bj 
money  had  and  received,  and  on  an  account  dated.   The  J^profcSlonil 
obje€t  of  the  aftion  was  to  recover  the  fum  of  55/.,  part  "' ^"'^"on  of 
of  the  money  taken  by  the  defendant  (under-fherifF  of  an  aa  of  par- 
fiamplptre)  as  poundage  on  executing  a  writ  of  elegit,  gave  hu  opl? 
The  defendant  had  taken  poundage  on  the  whole  debt  "roiie;  fuch**^ 
inftead  of  computing  it  upon  the  annual  value  of  the  cor"^  Jered*aj 

final  and  con- 
cbiiife,  thoorh  it  recommended  the  printed  ftat.  to  be  compared  willi  the  pailiament- 
roll  before  the  matter  was  fettled,  tJo4er  a  doubt  whether  the  Oatute  was  not  mil- 
printed. 

eftatc 


104$  CASES  IN  HILARY  TERM 


Z 


LLIS. 


1813.        eftate  extended,  contending  that  although  writ8  of  elegit 
'  are  mentioned  in  the  recital  of  the  i6th  fe£lion  of  ftat. 

'ttinfi         3  G.  X.  r.  15.,  yet  as  they  are  omitted  in  the  ena£bing' 
part,  the  (beriff's  right  to  full  poundage  under  the  for- 
mer ftatttte  is  not  reftrained  by  the  3  G.  i.    It  was 
proved  that  the  parties  had  agreed  that  a  cafe  {hould  be 
laid  before  a  gentleman  of  the  profeffion  for  his  opinion^ 
and  that  they  would  be  bound  by  fuch  opinion.    The 
opinion  was  given  by  that  gentleman  in  favour  of  the 
flieriff's  claim,  but  he  exprefled  a  doubt  whether  the 
variance  between  the  recital  and  the  ena£bing  part,  in  the 
latter  of  which  writs  of  elegit  are  omitted,  might  be  any 
thing  more  than  a  mifprinting  of  the  ftatute ;  and  reodkn- 
mended  that  the  printed  ftatute  (hould  be  compared  with 
die  parliament-roll  before  the  matter  was  fettled.     It 
was  contended  that  the  under-flieriff  had  no  right  to  the 
full' poundage,  but  was  reftrained  by  the  3  G,  i.  r.  15. 
f.  i  6.,  and  that  the  opinion  given  was  founded  upon  a 
mifconftruAion  of  the  ftatute ;  and  farther  that  as  it  was 
a  doubtful  and  not  a  deciiive  opinion,  the  plaintiff  ^i^as 
not  bound  by  it,  but  was  at  liberty  to  litigate  the  quef- 
tion  in  this  aAion.     A  verdi£b  was  taken  for  the  plain-* 
tiff,  upon  an  underftanding  that  the  defendant  was  to 
bring  the  matter  before  the  Court  \  and  accordingly  in 
the  laft  term 

GafeUe  obtained  a  rule  nifi  for  a  new  trial,  upon  the 
point  whether  the  opinion  was  final  or  not. 

Tell  Serjt.  and  J?.  Lawesy  who  fliewed  caufe,  main- 
tained that  the  opinion  was  not  final,  inafmuch  as  it 
pTofeffed   to  doubt  the  accuracy  of  the  words  of  the 
printed  ftatute,  and  recommended  a  farther  ftep  to  be 
9  taken^ 


HOLLXS. 
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taken  before  the  matter  was  fettled,  in  order  to  remove 

that  doubt,  viz.  the  comparing  the  printed  ftatute  with 

die  parliament-roll ;  and  therefore  until  that  comparifon        ^gahft 

was  made,  the  opinion  refted  upon  an  imperfeA  ftate- 

ment,   and  could  not  have  a  binding  eSe&  :  and  upon 

examination  it  might  turn  out  that  the  printed  ftatute 

was  incorrefi,  and  it  was  incumbent  on  the  defezid- 

ant  to  Ihew  that  the  words  of  the  ftatute  on  which  he 

relied  had  not  been  mifquoted. 

But  the  Court  (a)  were  clear  that  the  opmion  was. 
pofitive  and  decifive,  notwitliftanding  the  recommend- 
ation that  the  parliament-roll  fhould  be  fearched.  The 
parties  had  agreed  to  abide  hj  that  opinion,  and  when 
given  it  was  in  the  nature  of  an  award,  and  became  final 
between  them,  and  the  Court  would  not  look  into  it  to 
fee  whether  it  was  ftri£U7  right.  If  the  ftatute  was 
mifprinted,  it  was  incumbent  on  the  plaintiff  to  fliew 
that  fad.  Not  having  done^  fo,  it  muft  be  taken  to  be 
correA. 

Rule  abfolttte. 
Gajike  was  to  have  f upported  the  rule. 

(if)  iMt^ElUnkrwgh  C.  J.  had  left  the  Court. 


u>i 


CAfiBS  w.  UlhAnX  .TJWtW 


r8i3. 


Feh.  4th. 

Where  an  sd- 
Tcrtiiement 
jrefpe^ing  a 
nolen  child 
proffiifed  a  re» 
ward  to  the 
perfon  who 
woold  gtf  e  in- 
Ibmiauon 
whereth#  ^hild 
wa»,  (b  ai>  that 
he  might  be  re- 
llored  to  his 
parents,  and 
the  pUintiiT 
communicated 
to  the  defen- 
dant her  fufpi- 
cton  where  the 
chdd  was,  in 
order  to  pat 
the  matter  into 
his  hands  for  his 
bene6t,  if  Jte 
chofe  to  run 
the  rifky  and 
thh  child  was 
afterwards 
reflored  to  its 
parents  by  the 
exertions  of  the 
defendant  n€t» 
ing  upon  the 
plaintifT's  com* 
muntcation ; 
Held,  that  the 
plaintiff*  could 
not  recover 
from  the  de«     i 
fendant,  to 
whom  the  re- 
ward had  been 
paid,  either  the 
whole  or  any 
portion  of  it. 


Fallick  again/l  Bai^beii. 

nTHfS  was  an  a£Uon  £9r  money  lent,  aMoey  faid.aad 
eiqpended,  money  hzA  and  nceived^  and  ten  aiir^o* 
'  oount  fiated,  which  was  tried  hcfore  CiamhicL  .at  ftbe 
laat  afllize«  for  the  county  of  SouthamphU' 

The  objedt  of  the  aftion  was  -to  reoover.a  reward^^fMr 
a  portion  of  a  reward  of  a  hundred  guineas,  which  had 
been  offered  by  public  adyertifement  for  tlie^ifcovery.of 
a  child  that  had  been  ftolen  from  its  parents,  which  je» 
wacd  had  been  paid  to  the  defendant.  The  advertife-' 
mentf  dated  the  15th  Dt^emb^r  181 1,  was  intituledj 
*'  100  guineas  reward ;"  and  after  the  ufual  defcrip* 
tion  of  the  child  and  the  woman  with  whom  it  h^d 
been  laft  fe^n,  ooncJud^d  thus, 

<^  Whoever  will  ^ive  information  where  the  child  is,  fo 
as  that  he  may  be  reftoi^d  to  his  parents,  ihall  receive 
the  above  reward  of  100  guineas,  to  be  paid  (pn  the 
child  being  reftored),  by  the  churchwardens  of  the 
parifli  of  Saifit  Martin  Ongar,  29,  Saint  Martin^ S'Lane^ 
Canon-Jlreet**  The  child  in  queftion  was  at  this  time  in 
the  cuftody  of  a  Mrs.  Magnefs^  at  Go/port^  where  the 
plaintiff*  and  defendant  refided.  The  plaintiff*  having 
been  employed  to  work  for  Magnefs^  obferved  the  child 
at  her  houfe,  and  knowing  that  (he  {Magnefs)  had  never 
had  a  child,  communicated  to  the  defendant  her  fufpi- 
cion  that  tliis  might  be  the  ftolen  child,  at  the  fame 
time  obferving  that  fhe  had  told  this  to  the  defendant  tn 
order  to  put  it  into  his  hands  for  his  benefit,  if  he 
chofe  to  run  the  rifle ;  thkt  he  was  to  do  as  he  liked, 
but  as  ihe  apprehended  it  would  injure  her^  Ihe  gava 

3  him 
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him  tHe  iiifbrmatiM  imdet  a  pledge  of  fecreey.  In  caom 
tytjd&ttcept  the  def^dant's  exertions  »the  child  ^gns' re« 
ftored'td^it^  parents,  and  the  defendant-  received  the  Ye*  i^aiufi 
Wat*  at  I  do  guinfcafs  fttrni  the?  magiftnrte  at  Gojport^  to 
wh6nf  It  hiid  bei;n  ttanfmhted;  ITiere  was  no'  donbt 
that  tHe  (defendant's ^levtions'^^r*'  die  immediate  caufe 
of  the  difcovery ;  and  Chambre  J.  in  his  obfetvadons  to 
the  jury,  exprefied  an  opinion  that  the  plaintiflF's  com- 
munication of  hef'fu^pieionito  the  defendanri  under  the 
circumftances  and  in  the  way  in  which  it  was  made^ 
#a%'  net  iiiieh  info-madon  as?  the  advertifement  re- 
quired ;  bnlf  thef  found  a  YetdSSr  for  the  plaiiUiff  with 
30A  damagte. 

ik  rule  aifi' having  been  obto\inod  by  Gafelee^  in  laft 
HGehaelmas'tstxsiit  foe  a  new  trial; 

/#tfSeijtl  and  Bayly  ihewed*  catsfi^  and  contended 
thstt  the*  jury  by  their  verdi&.bad  decided  that  the  plain- 
tiff Was  the  perfon  who  led  to  tSio  difcovery,  and  there- 
lbi«  in  ftrl£falefs  ihe  was  entitled' td  the  whole  reward; 
hut  aldiotigfa  the  jury  have  given  only  a  part,  when  they 
wimld  hove  been  authorized  by  law  to  give  the 
liAoley,  it  does  iiot  therefore  follow  tha£  it  is  compe* 
tiriBt  to  the  defendant  who  wrongfully  ireUains  the  whole, 
to  impugft  the  vetdift  on  that  account.    Perhaps  in* 

,  deed  as  there  can  be  no  doubt  that  the  plaintiff  con- 
ttiliufied  information  material  to  the  difcovery,  the  ver- 
dict is  maintainable  as  it  ftands,  upon  the  fame  principle 
diat  an  adiion  is  maintainable  by  one  of  feveral  contri- 
butors to  a  fweepftakes  againft  the  ftakeholder  to  recover 
the  fliare  of  his  contribution*     Here  the  jury  have  found 

%  what  (bare  is  due  to  the  plaintiff;  and  if  it  appears  that 

flie 
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1813.        flie  is  entitled  in  equity  and  good  confcienoei  at  leaft 

—        to  a  portion  of  the  reward^  the  Court  wiU  not  difturb 

^^!^       *«  veidia,  according  to  the  cafe  of   Dferly  ▼.  Tifc 

Bakkk.       DuUbefi  of  Mazarine  (a)j  Edmoudfin  y.  Macbell  (»),  and 

Cqk  v.  Kitcbin  (r)»  in  which  latter  cafe  the  rule  was  laid 

down  to  that  extent  by  BulUr  J.^  eyen  where  the  yerdid 

15  contrary  to  law. 

Gafdee^  contrl^  ftopped  by  the  Court. 

Le  Blanc  J.  {i).    I  think  that  there  ought  to  be  a 
new  trial.    It  feems  to  be  admitted  that  the  verdifl  is 
againft  law  ;  and  I  do  not  accede  to  the  propofition^that  • 
it  is  agreeable  to  equity  and  good  coafcience,  for  it  is 
clear  that  the  plaintiff  never  meant  to  be  the  difcoiyerer^ 
on  the  contrary,  {he  declared,  that  (he  was  apprehenfive  it 
might  injure  her,  and  that  (he  would  put  it  into  the  defen- 
dant's hands  for  his  benefit.    On  the  part  of  the  defendant 
there  is  not  any  undertaking,  either  exprefs  or  implied, 
to  allow  the  plaintiff  a  ihare  of  what  he  might  recover; 
indeed  it  is  negatived  by  the  cafe  which  ftates  that  it  was 
told  to  him  for  his  benefit.     The  plaintiff  therefore  is 
not  entitled  to  any  porticm  pf  the  reward.    I  agree  with 
the  law  as  laid  down  by  the  counfel  for  the  plaintiff, 
that  if  (he  had  been  entitled  to  the  whole,  I  would 
hot  have  fet  afide  the  verdi£l  at  the  inftance  of  the 
defendant,  becaufe  a  part  only  was  given,  but  in  my 
view  of  ^e  cafe  the  plaintiff  was  not  entitled  to  any 
part. 

(«)  a  5tf/h  646.  (h)  »  r.  JP.  4.     '      (0  X  Bof,  &  PulL  z^ 

(d)  Lord  ElUnhoroughQ.  J.  wxs  abfcot. 

Batley  , 
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BaYlbv  J.  The  party  promifing  to  pay  the  reward 
which  confided  of  one  entire  fum>  could  only  be  liaUe 
to  one  a^lion  at  the  fuit  of  the  perfon  who  gave  the 
information  whereby  the  child  was  reftored  to  its  pa- 
rents. The  plaintiff  was  not  that  perfon,  ihe  had  given 
no  fuch  information  to  the  party  promifing  the  reward^ 
but  only,  to  the  defendant,  by  whofe  exertions  the  child 
was  reftored ;  (he  therefore  could  not  have  maintained 
any  a£lion  upon  the  original  promife.  Then  as  to  her 
claim  to  contribution,  it  appears  that  (he  communicated 
her  fufpicion  as  a  fecret  to  the  defendant,  for  his  benefit^ 
if  he  chofe  to  run  the  rifle,  which  fhe  declined.  It  is 
smpoflible  after  this  to  fay  that  the  plaintiff^  has  any 
right  to  call  on  the  defendant  for  any  part  of  the 
money. 

Rule  abfolute. 


Ill 
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Lang  and  Another,    Aflignees   of  Bazelby,    j|^{^* 
a  Bankrupt,  agaitift  Gale. 


A  SSUMPSrr :  the  declaration  ftated  that  Cbriftopber  The  ; 

Savile  was  felfed  in  fee   of  a  mefluage  with  the  mran  lunar  or 
appurtenants,    fituate   at  Oakhampton  in  the  county  of  moothraceord- 
DevoHj  as  mortgagee  thereof,  fubjeft  to  redemption  by  jnfp|Jij^„ 

of  the  contnO« 
log  parties :  therefore  where  upoo  a  fale  of  land  on  the  94th  of  Jamuryx  it  wai  agreed 
by  the  oondicicins  of  fate  that  an  a^flia^l  of  the  title  (hould  be  delivered  to  the  pur^ 
chafer  witli in  a  fortnight  'rum  the  date  thereof,  to  !  e  rc|^rned  by  him  at  the  end  of 
two  montl>s  from  the  laid  date,  and  that  a  draft  of  the  conveyance  (hoold  be  delivered 
-within  three  monthft  from  the  faid  date,  to  be  re-delivered  within  lonr  months  from  faid 
date,  and  the  purchafe  to  be  completed  >on  the  a4th  o(  j^une,  making  a  period  of  pre* 
cifely  five  calendar  months  from  the  date  of  the  Tale  and  conditions,  the  word  months 
«rms  held  to  mean  calendar  and  not  lunar  months,  by  reference  to  the  whole  period  fixed 
for  the  completion  of  the  contract.  The  condition  for  deliveVy  of  the  draft  of  the  con- 
veyance tvithin  thiee  months,  was  not  a  condition  -ptecedent  t^ith  rcfpeA  to  ii*s  deli- 
very within  the  precife  time* 

the 
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liie  pUnlift  9S  afflg|i«i^  of  Bazei^  on  payowni:  otjdof. 
ttd  iotcfftft :  that  the  plamtiffs  were  eadded  to  tlie 
eqnity  of  teitmp66ni  and  the  premifcj^  wefe  in  the  oe^ 
cii^ati6ii  ofBanelij  /  that  &«ii^  and  the  pbintiA  being 
U>  feif(bd|  on  iSS^  24ji  of  Jamsary  1811  cfxpofed  the-fi^e-^ 
fiMpteOf  the  premifett  to  fate  by  ae&ion  onf  the  fbUowiiig 
fetms :  (intef  alia)  That  an  abftrad  of  the  title  (hoidd 
he  deSt^ed  to  t)ie  purdUaler  within  a  foftni^  from  the 
4^te  thefeof,  and  if  he  fhouM  think  proper  to  take  eoiin« 
feTs  opinion,  or  compare  the  abftrad):  with  the  title  deedsi 
he  flioidd  be  ae  the  expence  thereof^  and  (Hould  retUnr 
the  abftnrft  with  or  without  his  approbation  at  the  end 
of  two  months  from  the  date  thereof:  tliat  a  draft'  of 
the  conveyance  (hould  be  delivered  to  the  purdiafer  or 
his  attorney  within  three  months  from  the  date  thf reofV 
and  fliOttld  be  delivered  to  Mr.  Collins  within  four 
months  from  the  date  thereof,  and  that  the  remainder 
of  the  purchafe-money  (hould  be  paid  on  the  24/^  of 
June  then  next,  when  the  purchafer  (hould  receive  his 
conveptfce  dufy  executed  by  all  parties,  to  be  prepared 
by  Mr.  Collins  at  the  expence  of  the  purdhafer.  That 
the  purchafer  (hould  be  in  the  perception  of  the  rents 
and  profits  of  the  premifes  from  the  24th  of  June^  o& 
payment  of  the  remainder  of  the  purchafe-money,  and 
not  otherwife :  that  if  the  purchafer  (hould  negle£l  to 
comply  with  all  or  any  of  the  conditions,  tlie  depoCt- 
money  (hould  be  forfeited,  and  the  fellers  at  liberty  tO 
refell  the  premifes,  &c.  The  declaration  then  ftated» 
that  by  agreement  in  writing  between  the  plaintiffs  and 
the  defendant,  the  defendant  agreed  to  purchafe  the  pre* 
mifes  at  the  price  of  1450/.,  fubje£l  to  the  faid  condi* 
tions,  and  the  plaintiffs  agreed  to  fell  the  fame  to  him 
at  the  faid  price  and  on  the  fame  conditions.    It  then 

.averred 
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anmd  mutnal  promifes  of  perfonnaiice,  and  that  after-        i|i3* 

y^nads  within  a  fortnight  from  the  date  of  the  faid  con-       'TT^ 

didons^  an  abftra£t  of  the  title  of  the  plaintiffs  and  SavUe        ^^ 

to  the  preniifes  was  delivered  by  the  plaintiffs  to  the 

defendant^  and  afterwards,  within  three  months  rfthe  date 

aftbeeondiikns^  a  draft  ef  a  proper  conveyance  of  the  pre^* 

nufes  was  delivered  iy  the  plaintiffs  to  the  defendants  attor-^ 

neji   and  the   plaintiffs   went'  on   to   aver  that  from 

thence  until  and  on  the  24th  of  June  they  were  ready 

and  willing  to  have  performed  the  reft  of  the  conditions 

on  their  part  to  be  performed,  of  which  the  defendant? 

had  notice.   The  breach  afligned  was  that  the  defendant, 

after  the  delivery  of  the  draft  and  before  the  24th  of 

Jtmey  by  his  attorney  returned  the  fame,  and  on  the  24th 

of  June  refufed  to  complete  the  purchafe,  &c.     The  de- 

femfant  pleaded  the  general  iflue. 

.   At  the  trial  before  Cbamtre  J.  at  the  laft  affizes  at 

Exetn-f  it  appeared  that  the  premifes  were  fold  by  auc« 

tioBto  the  defendant  on  the  24th  January  181  x  at  the 

fiml  of  1450/.,  who  dien  fubfcribed  hia  name  to  the 

eonttad  \  that  on  the  7th  of  February  following,  an  ab* 

ftnft  of  die  title  was  delivered  to  him,  which  after  fome 

hefitation  he  received,  and  which  being  returned  on  the 

91I1  by  the  defendant's  attorney  with  an  indorfement 

Brade  thereon,  a  fuller  abftraA  was  furnilhed  him.    The 

draft  of  die  conveyance  was  delivered  on  the  24/A  of  April 

tSll,  and  on  the  30th  the  defendant  declared  that  he' 

would  have  notliing  more  to  do  with  the  contra£l,  and 

.waft  ttikaMe  to  perform  it.    It  was  objeded  that  the 

pUdttliA  cotfld  not  maintain  the  aAion,  not  having  com^ 

pfied  5K4di  die  tsrms  of  the  conditions,  by  delivering  the 

draft  of  the  conveyance  within  the  time  ftipulated^;  viz. 

three  months  from  the  date»  which  date  was  the  24th 

t  I  of 
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1813.  oi  January.  The  delivery  was  on  the  24th  of  Aprils 
three  calendar  months  aft^r  the  date;  but  it  Was. con* 
tended,  that  the  computation  was  to  be  made  by  lunar* 
months.  This  obje&ion  was  faved  for  the  opinion  of. 
the.  Court,  fubjeA  to  which  a  verdifl  was  given  for  the 
plaintiffs.  P^//*Serjt.  accordingly  in  the '  laft  term  ob- 
tained a  rule  niii  for  entering  a  nonfuit. 

Lint  Serjt.,  and  Bayly^  now  (hewed  caufe,  and  ad* 
mitted  the  general  rule  that  in  legal  proceedings  the 
term  month  is  to  be  intended  lunar  and  not  calendar,^ 
the  reafon  of  which  is  this,  that  the  common  law  com- 
putes time  according  to  the  lunar  month ;  but  m  eccle- 
fiaftical  matters  the  computation  is  by  the  calendar 
month;  and  therefore  where  a  ftatute  fpeaks  of  lis 
months,  in  a  matter  which  concerns  ecclefiaftical  pro- 
ceedings it  {hall  be  computed  by  calendar  months  {a\ 
and  fo  the  words  tempus  femeftre  in  the  ftat.  of  Wtjl.  2. 
c.  5«  concerning  quare  impedit  were  computed  (3).  This 
(hews  that  the  word  month  may  be  underftood  either  as 
lunar  or  calendar  according  to  the  fubje£b-matter  to 
which  it  refers,  or  the  underftanding  of  the  parties  ufing 
it.  The  queftion  then  is,  whether  by  reference  to  the. 
whole  context  of  this  agreement  it  does  not  appear  to  be 
.the  intention  of  the  parties  that  it  fliould  be  conftrued  as 
calendar.  Such  a  conftrudion  arifes  almo^  of  neceffity 
out  of  the  contra£t  \  for  it  is  to  be  completed,  according 
to  the  limits  prefcribed  by  the  parties  themfelves,  on  the 
%^h  of  June^  which  is  precifely  five  calendar  months 
from  the  day  of  the  (ale.  The  parties  therefore  miift 
have  had  it  in  their  contemplation  to  regulate  the  inter* 

W  2-«c//.^3r.5ii.5i.    Hdb.i'j^    Copiej  t,  Collins. 
(^  6JUp.6l.    Cathy's  caic* 

mediate 
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mediate  periods  of  its  performance  by  the  fame  ftandard        z8x3' 
vhich  they  have  chofen  for  its  final  completfon,  and  ac*        -^— - 
cordingly  when  they  ufed  the  word  months  fimply,  to        ^^tiiitfi 
have  thereby  intended  calendar  months.     But  fuppofing 
this  a  wrong  con(lru£iion  of  the  word,  and  therefore 
that  the  delivery  of  the  draft  of  the  conveyance  on  thft 
24th  of  jtpril  (hould  be  deemed  out  of  time,  dill  the 
contra^  fubfifts,  unlefs  it  can  be  (hewn  that  a  delivery 
within  the  fpecified  time  was  a  condition  precedent. 
There  are  no  words  of  condition  annexed  to  this  parti* 
cular  fttpulatlon,  and  it  does  not  feem  eiTential  to  the 
nature  of  this  contra fi   that  it  (hould  be  conftruedaa 
fuch)  and  the  party  by  not  objefbing  to  the  delivery  at 
the  time,  has  (hewn  that  he  confid  nd  it  otherwife ;  the 
fubftance  of  the  ftipulation  was  only  to  fecurc  to  the 
purchafer  a  delivery  within  a  reafonable  time.     In  Hall 
V.  Cazenove  {a)^  where  a  charter-party  contained  a  cove- 
nant by  the  owner  that  the  (hip  (hould  fail  on  a  fpecified 
day,  and  the  owner  afterwards  brought  an  a£^ion  of  co* 
Tenant  for  the  freight,  it  was  held  that  he  need  not  aver 
that  the  (hip  failed  on  that  day,  although  the  defendant 
(the  freighter)  covenanted  to  pay  the  freight  in  confider- 
adon  of  every  thing  above  mentioned  :  that  cafe,  there- 
fore, is  a  ftrong  authority  in  favour  of  the  plaintiff.     At 
all  events  the  defendant  has  difpenfed  with  the  perform* 
ance  of  the  condition,  by  not  objefting  at  the  time  when 
the  draft  was 'delivered  to  him. 

Pr//  Serjt.,  and  G'lffordy  contr^,  denied  the  inference 
attempted  to  be  raifed  on  the  other  fide  from  the  circum- 
fiance  of  the  parties  having  fixed  upon  the  24th  of  Junt 

(a)  ^Etfi,^1v 

I  2  as 
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m  tke  final  limit  <>f  the  contrad ;  indeed,  they  contends 
that  the  inftrence  was  direiftly  the  other  way,  becaufe 
it  was  clear  by  fixing  that  period,  that  whete  they  meant 
-calendar  months  they  have  fo  exprefled  it.  If  the  eott>» 
text  b  to  be  reforted  to  in  otxler  to  explain  the  meaning 
of  the  word  months,  it  is  obfervable  that  they  hatt 
limited  the  performance  of  one  of  the  conditions  to  a 
fiortni^t,  a  period  which  has  relation  only  to  lunar  com«- 
ptttatiou  It  nray  then  at  ieaft  be  aflumed  that  there  is 
nothing  to  (hew  that  the  parties  intended  to  nfe  the  word 
month  in  a  fenfe  different  >  from  its  ordinary  acceptation 
in  legal  inftruments,  which  is  confined  to  lunar  months ; 
and  if  fo  the  delivery  of  the  draft  of  the  conveyance  on 
the  24th  of  jtprii  was  out  of  time.  The  only  remaininj^ 
queftion  is,  whether  a  delivery  within  the  time  fpecified 
be  not  a  condition  precedent.  The  condition  wtis  im-^ 
pofed  by  the  vendors  upon  diemfelves  for  the  benefit  of 
the  purchafer,  and  is  the  fame  thing  in  ttftSt  as  V  th^y 
had  agreed  to  deliver  him  a  fpecific  thing  upon  payment 
of  a  fum  of  money,  in  which  cafe  it  nevet  could  be  con- 
tended that  he  would  be  bound  to  pay  the  money  before 
delivery  of  the  thing.  Here  the  ^recife  timfe  for  the  de- 
livery being  fixed,  it  ia  not  competent  td  Ih^  plaintiff  t^ 
fubftit^te  another  time  \  hiit  the  defendant  hai  a  right  ti» 
infift  upon  performance  in  the  manner  agreed  upon,  tf 
fo,  the  plaintiST  has  failed  in  proving  Us  avermrat^ 
which  for  the  reafons  above  alleged,  ie  a  material  one. 
As  to  the  argument  that  the  defendant  has  difcharged  the 
plaintiff  from  the  performance  by  hot  ihfifting  upon  it  at 
the  time  of  the  delivery  of  the  draft,  it  is  ftffficieht  to 
fty  that  if  the  plaintiff  would  have  aviailed  himfeffoiF  Aat 
difcharge,  he  (hould  have  framed  an  averment  to  that 
3  eflfea 


iM  THE  Fxrrr-iTilxftD  Year  or  OZOSl G£  IIL  '^ii^ 

tfit£b  a^cofding  to  die  mode  adopted  in  J^ttis  t.  Bart^ 
Uf  (a).    He  ca&not  do  it  imder  the  prefent  »rerment. 

Lk  Blamc  J.  (h).    Several  pcnnts  have  been  agitated 
in  the  difcuflion  of  this  cafe,  but  i  do  not  feel  it  neceflarj 
•to  go  into  all  of  them,  becaufei  upon  tlie  firfti  the  Court 
.aire  clearly  of  opinion  in  favour  of  the  plaintiff.    I  allude 
eo  the  point  refpeding  the  time  within  which  the  draflt 
of  the  conveyance  was  agreed  to  be  delivered  to  the  pur- 
.pb^fer.    It  is  very  true»  as  has  been  ftated,^  that  in  mat- 
ters  temporal  the  term  month  is  ^inderftood  to  meah 
lunar  month,  whilft  in  matters  ecclefiaftical  it  id  deemed 
calendar,  beeaufe  in  each  of  thofe  matters  a  difiWent  mode 
of  oosiputation  refpeftively  prevails :  the  tevmr  therefore^ 
is  taken  in  that  fenfe  which  is  conformable  to  the  fubje£l- 
saatter  to  which  it  is  applied.    Still  in  matters  of  con- 
.  traA  the  queftion  will  ever  be,  what  was  the  intention 
of  thecontraAing  parties  at  the  time  when  they  made 
ttfe  of  the  word.    Looking  at  this  cafe,'!  think  the  parties 
eleariy  had^in  their  contemplation  calendar  and  not  lunar 
mondis.    The  date  of  the  fale  is  the  24th  of  January^ 
4ttidlhe  conditions  provide  for  the  delivery  oF  an  abftrad); 
.oC  the  title  to  the  purchafer  within  a  fortnight  from  that 
^^atCt  which  is  to  be  returned  by  him  at  the  end  of  two 
jBMmths.    Thf  draft  is  then  stipulated  to  be  delivered 
within  three  months,  which  is  to  be  re-delivered  to 
.  ikifimg  withiA  four  months,  and  final  payment  to  be  made 
on  the  24th  oVJtme  foUowing,    Tjbis  opojipletes  a  period 
of  exaAly  five  calendar  months  from  the  date  of  the 
fale,  and  fhews  clearly  that  the  parties  had  in  their  con- 
templation, m  the  prior  limitations  of  two,  three,  and 

(«]  Doui,  684.  W  Lord  £llenbmugh  C.  J.  was  abfent. 

I  3  four 
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1813.  four  RiMtbs,  the  fame  refpe&iye  portions  of  tiine  as  10 
^  '  ♦  the  ultimate  limitation^  which  is  oUendar  and  not  lunar 
n"*fi  months.  As  to  the  other  point,  it  is  clear  that  it  is  a 
condition-precedent  that  a  chraft  of  the  conyeyance  (hould 
be  deliyered  to  the  purchafer,  the  queftion  is,  whether 
jt  muft  be  dode  by  a  particular  day.  It  is  not  ne- 
ceflary,  howeyer,  to  enter  upon  that  queftion^  if  it  were, 
it  might  perhaps  be  material  to  adyert  to  the  rule  that 
where  a  condition  does  not  go  to  the  whole  confidera- 
tion  (tf )  of  the  contraA^  but  to  a  part  only,  it  is  not  a 
condition-precedent. 

BatlbtJ.  I  am  of  the  fame  opiiiion  upon  both 
points.  It  wa9  not  a  condition -precedent  that  the  draft 
fliould  be  delivered  by  a  particular  day  \  for  I  do  not  con- 
fider  the  precife  time  of  the  deliyery  as  an  eflential  in- 
gredient in  that  condition,  which  was  meant  only  to 
fecure  a  delivery  within  a  reafonable  time^  Upon  the 
other  point  it  feems  to  me,  on  referring  to  the  particulars 
of  fale,  that  months  were  intended  as  calendar  months  \ 
and  this  conftru^lion  is  a  beneficial  one  for  the  defend- 
ant, for  by  the  conditions  he  is  allowed  two  months  for 
examining  the  abftra A,  and  one  for  the  draft  of  the  con- 
veyance^ therefore,  by  conftruing  them  calendar  the 
time  allowed  him  is  enlarged  beyond  the  period  of  lunar 
months. 

Rule  difcbarged. 
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PiNERo.  Gent,  azainjt  Hudson.  /w%, 

Abbott  (hewed  caufe  againft  a  rule  obtained  by  Tht  Rnglijh 

Efpinqffe  for  fetting  afide  the  fenrice  of  a  writ  of  JJ^ir^Ii'"i,lir 

attachment  for  irregularity.    The  irregularity  alleged  was  ^'P.^l^aehmJnt 

in  the  Englifli  notice»  which  was  to  appear  at  the  return  *?" Vi  "*  f^ihe 

of  the  writ,  being  the   28th  day   of  November   i8i2»  d»y'of«p- 

.  pearance  in 

which  dates  were  in  figures,  and  not  in  words  at  length,   words  at 
which  it  was  contended  the  ftatute  of  5  G.  2.  c.  27./ 1.    fi^urcfc 
4.  required.      He  contended  that  according  to  the  cafes 
of  the   Weavers'   dmpany  v.  Porrefi{a)^  Elliott  y.  Par-- 
rott{b)j  and  Steel  v.  Campbell  {c),  notices  were  not*  held  fo 

ftria. 

Batlet  J.  (the  only  Judge  in  court)  was  of  opinion, 
that  as  by  the  firft  Ie£lion  of  the  ftatute  it  is  required . 
that  the  proceedings  fhall  be  written  in  words  at  lengthy 
the  fourth  fefbion,  which  requires  that  upon  every  copy 
of  fuch  procefs  there  fhall  be  written  in  like  manner  an 
Englifli  notice,  muft  by  reference  to  the  firft  fe&ion  be 
taken  alfo  to  mean  in  words  at  lengthy  and  therefore 
made  the 

Rule  abfolttte# 


(tf)  Sir.  iS3a.  {h)  Sames,  4'^«  (0  <  Tmmt.  4S4* 
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Friday^ 

A  bdnd  jpven 
to  pariOi 
officers  reciting 
tliac  ^.  had 
taken  a  hoafe 
in  the  parifli 
for  a  term  of 
1  years,  and 
conJitioned  to 
lAdemnlTy  the 
pari(b  aj^ainft 
liny  charges 
which  they 
might  fuflain 
on  acooont  of 
J9.  and  his 
family  becom- 
ing inhabitants 
of  and  belong- 
ing  10  the 
piriih,  is  not 
difcharged  by 
Sfi  purchaHng 
an  eftate  of  the 
valae  of  30/. 
in  the  pariAi, 
anS  refiding  on 
it  upwards  of 
40  days,  after 
the  expiration 
of  the  7  year's 
leafe. 


Edwards  and  Another  a^injl  Bqsbit. 

T^EBT  by  plaintiffs  as  furvivors  of  JAn  WatfMy  on 
bond  dated  3d  O^oher  1794  for  300/.  Tlie  de- 
fendant craved  o jer  of  the  bond,  which  was  gifen  b j  thci 
defendant  as  furety  for  one  WiUiam  Turner  to  Edwards f 
Wat/on^  and  CoA^  churchwarden  and  overfeers  of  the 
poor  of  the  parifli  of  Dennington  in  SuffelL  He  alia- 
craved  oyer  of  the  condition,  by  which,  after  reciting 
that  Turner  had  taken  a  leafe  of  the  QfitetCs  Head  inn 
belonging  to  the  faid  pariib,  for  7  years  from  the  icth. 
Oiloier  1 794 ;  and  that  he  having  a  wife  and  fix  infant 
children  (naming  them),  it  was  agreed  between  him  and 
the  parifli  officers  and  principal  inhabitants  that  not- 
withftanding  anj  fettlement  he  and  his  family  might  gain 
•by  becoming  inhabitants  of  ihe  pari/h^  he  flioukl  with  a 
fttfficient  furety  enter  into  a  bond  in  a  penalty  of  3do/. 
to  the  parifli  officers,  in  order  to  indemnify  them  againft 
any  charges  which  they  might  fuflain  on  account  of  hia 
(7f/r/t<r)aiid  his  famiiybecominginhabitantsof  and  belong* 
mg  to  the  parifli  \  it  was  therefore  agreed  tliat  Turner  and 
the  defendant  or  either  of  them  fliould  from  time  to  time 
mad  at  all  times  thereafter  fully  indemnify  as  well  the 
abovenamed  churchwarden  and  overfeers  of  the  faid  pa- 
rifli of  DtnningUn  and  A9  coUe^ors  for  the  poor  of  the 
faid  parifli,  which  then  were  or  thereafter  fliould  be  for 
the  time  being,  and  their  fucceflbrs  and  every  of  them, 
as  alfo  all  other  the  inhabitants  and  parifliioners  of  the 
fame  parifli  and  every  of  them  for  the  time  being,  of 
and  from  all  charges  which  (hould  arife  in  refpe£);  of 
Turner  and  his  wife  and  their  faid  children,  or  any  child 

or 
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cr  children  wherewith  the  laid  wife  then  was  or  there-        iBi3.' 
after  might  be  pregnanl^and  alfo  of  and  from  all  anions,       "' 
&c.  touching  the  naatters  aforefaid  or  any  of  them.    The        ^Jh/f** 
titkixd  pka   th«n  ftated»   that  after  the  expiration    of       ^•*»"** 
Ae  term  of  ^  years  in  the  condition  mentioned,  to 
wi^  oa  tbe  lothot  Daemkr  i8o7>  at  &c.,  he  the  faid 
WaHem  Turmr  h»i  fiii  pnrchafed  an  eftate  fituate  ia 
die  faid  psrili  of  Dmnmgtm  for  a  fum  of  money  ex- 
ceeding 30/.,  and  hmifidi  paid  the  money  for  the  j[ame  ( 
and  that  afterwavda  (to  wit),  on  &c*,  and  &r  a  long 
^ace  of  tne  eiceediog  die  fpace  of  40  days  after  fuch 
purchafii  and  paytnenti  Turmr  condnually'Tefided  in  and 
occvpitd  die 'faid  eftater^  lo  wit,  at  &c.,  and  that  neither 
Ae  churchwardene  uid  oterieerst  nor  the  officers,  pa^ 
YifhtonerSf  or  inhabitaau  of  the  laid  parifh,  nor  any  *  or 
wAtn  of  them,  at  any  time  after  the  making  of  the  faid 
writisig  oUigaloryi  and  More  Turner  had  refided  in  and 
«DCopted  the  laid  laft^memioned  eftate  for  longer  than  ' 
the  fpace  of  40  days,    was  cfr  were  in  any  manner  « 

damnified   in  refped  of  Turner  and  his  wife  or  any 
of  their  ehildreni  or  touching  any  of  the  matters  men-  '  " 
tinned  in  the  condition  of  the  bond.    Demurrer  and 
Mader. 

Murrj^^  in  fupport.of  the  demurrer,  denied  that  the 
pvrdnlf  of  the  eftate  and  refidence  thereon  as  ftated  in 
the  plea,  fuperleded  the  lettlement  which  Turmr  had 
fttnaalkf  acquired  by  becoming  an  inhabitant  of  and 
stating  the  Qw9ff4  H^d^  and  gave  him  a  new  fettlement 
itt  the  parilh  in  refped  of  fuch  eftate.  But  admitting 
^at  it  did*  ft>U  he  contended  that  it  made  no  difference 
at  to  the  defendant's  liability,  becaufe>  according  to  the 

exprefs 


BOSBIT. 
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1813.        ezprefs  terms  of  the  condition,  the  defendant  was  bound 
■  to   indemnify  the   parifli   againft  the  confequences  of 

ggainft  Turner  and  his  family  becoming  inhabitants  of  and  "be* 
longing  to  the  parifli :  the  language  of  the  condition  it 
precife,  it  iS)  <<  notwithftanding  any  fettlement  Turner 
and  his  family  might  gain  by  becoming  inhabitants  of 
the  parifli,"  and  not  merely  by  his  becoming  the  occu* 
pter  of  the  particular  houfe.  But  if  the  defendant's  plea 
be  fuftainable,  then  if  Turner  had  removed  "zt  the  expi* 
ration  of  the  firft  quarter  of  a  year  to  another  houfe  in  the 
parifhy  and  refided  in  it  long  enough  to  gain  a  fettlementy 
the  bond  would  have  been  fufpended.  As  to  the  period  to 
which  the  condition  is  made  to  extend,  the  condition  jre» 
lates  as  well  to  children  then  born  as  to  any  cbiii  or  ebiU 
dren  nohieb  the  wife  tbertajier  might  be  pregnant  tuitbf  fo 
that  it  is  clear  the  intention  of  the  parties  was  to  extend 
the  indemnity  to  events  which  might  happen  after  the 
expiration  of  the  feven  years.  Here  the  Court  inters 
tvLf  ted  Marryat^  and  called  upon  the  other  fide. 

Abiott,  contrl,  contended  that  the  indemnity  was  lU 
mited  to  the  period  of  the  feven.  years  for  which  the 
leafe  was  granted.  The  condition  of  the  bond  recites 
the  taking  the  leafe  to  be  the  occafion  of  the  defendant's 
entering  into  the  fecurity,  and  every  thing  mull  be  con- 
ftrued  with  referisnce  to  that  occafion,  and  not  be  ex- 
tended beyond  it.  If  therefore  the  parifli  was  damnified 
by  confequences  which  did  not  arife  out  of  the  inhabit- 
ancy under  that  leafe,  but  out  of  an  inhabitancy  un- 
connefled  with  '  it,  or  which  happened  after  the  leafe 
expired^  in  either  cafe  the  defendant  would  not  be 
liable. 

Loid 


BOBSIT. 
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Lord  Ellbmborough  C.  J.  The  condition  applies  xS^}^ 
in  terminis  to  Tumer^s  becoming  an  inhabitant  of  and  '  ' 
belonging  to  the  pariih,  and  the  confequences  which  t^mi^ 
might  refult  from  it*  One  of  the  confequences  was  his 
acquiring  a  fettlement  by  renting  and  occupying  the 
Queen*!  Head,  and  thereby  in  cafe  of  poverty  becoming 
cha^eable  to  the  parifli.  This  was  what  the  parifli 
officers  intended  to  fecure  the  pariih  againft  at  the  time 
when  they  let  the  houfe  to  Turner,  and  this  confequence 
has  happened  notwithftanding  what  the  plea  alleges 
of  his  having  fublequently  purchafed  and  refided  oa 
an  eftate  in  the  pariih»  which  might  have  confeved  a 
fisttlement  upon  him  there  if  he  had  not  gained  one 
before,  but  having  a  continuing  fettlement  there  already, 
he  could  not  gain  a  fecond  fettlement.  There  is  no 
fttch  thbg  as  a  cumulative  fettlement  known  in  the 
law. 

Batlbt  J.  '  The  pariih  was  damnified  after  the  fevea 
years  by  a  fettlement  acquired  during  the  feven  years. 

Judgment  for  the  Plaintiffs. 
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Friday^ 


Devife  to  the 
ufe  of  ^., 
ra/f  Jkrvivinr 
fin  of  J.  S., 
for  life,  and  to 
his  fird  and 
other  Tons,  , 
frc.>  and  for 
default  of  fuch 
iilue  to  the 
ufe  of  the  fird, 
fecond,  and 
of  ail  and 
evefy  other 
ibn  and  fons 
of  7.  S,  law. 
fulfy /o^^^r- 
;f«//m,  and  the 
heir^  male  of 
the  body  of 
fuch  firil  and 
othrr  fons, 
with  proviso 
that  the  faid 
^.  and  his 
iiin  and  other 
font,  and  alio 
the  firft  and 
other  font 
hereafter  /«  he 
btrn  of  the  faid 
J,  S,  fliouid 
refide  at  the 
family  houfe,  . 
&c.:  Held 
that  the  fecond 

fon    of   J.  Sry 

km  before  the 
date  of  the 
ivill  fhould 
take  upon  the 
death  of 
A  withcQt 
ifluc. 


Doe  on  the  feveral  demifes  of  William  and 
Thomas  James,  otherwife  Morgak,  againjl 
Hallett. 

T  N  £J«€bneQt  brought  to  recorer  pofleffiorl  of  fevcrd 
meflbages  »nd  lands  in  tht?  parkhes  of  Kinthuwy  and 
Hmgafird,  in  the  count  jr  of  Bsrii^  tried  before  ITW  R. 
at  the  laft  Lent  affizea  fof  that  county,  the  plaintiff'  f* 
covered  a  TerdiA  fubjeA  to  the  opinion  of  this  Coon  on- 
the  foUowiag  cafe.  , 

John  James  b«ng  frlztd  in  fee  of  the  pftmifiM,  in 
queftion  by  his  will  duly  made  and  publiflied,  dated  the 
Sth  day  of  Deamber  17681  devtied  all  hw  manors,  mef* 
fuages,  landsj  tenenientSs  and  hereditani«nt$,  and  Mtfl 
eftates  in  the  counties  of  Berks  and  WiliSf  unto  tUr 
John  Filmer^  Sir  Thomas  Head^  and  WUHam  Blacks 
Jl^ii  E^uire,  and  their  heirs,  to  the  ufe  of  his  wife 
AKa  Jgnm  for  and  during  tks  term  of  lier  natural -Mt, 
aftd  from  and  immediately  after  her  deceafe,  then  he 
devifed  as  follows,  <<  to  ^  and  for  the  ufe  and  benefit  of 
William  Head^  only  furviving  fon  of  the  faid  Sir  Thomas 
Heady  until  fuch  time  as  he  {hall  attain  his  age  of  24 
yearsy  (with  power  to  the  truftees  to  let  the  premifeSj 
receive  the  rents,  and  lay  out  the  furplus  for  his  benefit* 
over  and  above  what  (hould  be  deemed  fufficient  for  his 
maintenance  \)  and  after  he  fliall  fo  attain  his  age  of  24 
years,  then  to  the  ufe  of  him  the  faid  William  Head^ 
for  and  during  the  term  of  his  natural  life,  and  after  the 
determination  of  that  eftate,  to  the  ufe  of  the  faid  Sir 
John  Filmery  Sir  Thomas  Head^  and  Witliam  Black/lone^ 
and  their  heirs^  for  and  during  the  life  of  the  faid  William 

Headi 


JUlAftfT. 
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JHf^j  in  tni1l»  to  ptefenre  the  contingent  remaindcnrs  1813. 
heteinafter  limited  from  being  defeated)  and  immediately  — "• 
after  the  deceafe  of  the  faid  Williaf^Headj  to  the  ufe  of  ^^^mf 
the  firft,  fecond,  thifd  aiid  of  all  and  erery  the  other  fon 
tnd  foha  of  the  body  of  the  faid  William  Htadj  lawfully 
Id  be  begotten,  one  after  the  other,  according  to  dieir 
priority  of  birth,  and  the  heirs  male  of  the  body  of  toA 
titk  and  other  font  refpefiKvely  iffiiing,  and  for  default 
of  fvch  iCue,  to  the  ufe  of  thtfiffi^ftamif  mnd  of  allsmd 
i^firj  ^tber  fin  and  Jms  tf  the  fmd  Sir  Thomas  Head, 
■bmfuUy  u  be  iigetteny  according  to  priority  of  hirtb» 
tfm/  tie  heirs  msle  cf  tie  tody  ef  futh  fofl  mnd  ^her  fern 
tefpeAi¥ely  ifiising,  and  for  default  of  fuch  iiTue,  to  the 
mk  of  him  the  faid  Sir  Thomas  Head^  for  and  during  the 
tennof  \m  natural  lifie.  Then  followed  fimilaf  limita^ 
iions  to  the  lai^  joSrSames  Mergan^  Jehn  Heady  Richard 
Headf  James  Head^  and  Charles  Heady  refpcAiTdy  for 
life,  remainder  to  the  uie  of  die  trufteet  to  prefenre' 
cootingent  remainders,  remainder  to  the  ufe  of  die 
€aA  and  fecond  and  all  and  every  other  fon  and  fima 
of  the  iflsd  Jaems  Mergamy  Jehny  Richardy  James  and 
Charhs  Headi^igmBtwlj^  lawfully  to  be  begoMn  in  the 
Ikroe  terms  as  limited  to  the  fons  of  WilHam  Head^ 
asMl  in  defaidt  of  fuch  ifloe  to  the  ufe  of  his  (the  tefta* 
tor's)  «wn  right  heirs.  The  will  then  proceeded  dius : 
•«  Provided  always  and  for  preferving  die  memory  of  my 
family,. and  continuing  my  faid  freehold  eftates  in  the 
ioame  of  my  faid  family,  I  do  hereby  declare  my  wiH 
sod  xnttotion  to  be  tlvtt  aR  and  every  die  peifon  atid 
fierfens  who  fhnn  and  immediately  after  the  deceafe  of 
Iny  faid  wife  ftall,  by  virtue  of  die  limitations  herein- 
htfott  contamed,  be  entided  to  the  immediate  eftste  of 
freehdd  in  my  "feid  manors,  lands,  tenements,  and  her^ 

ditaments, 
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jSij.  ditaments,  (hall  take  and  ufe  the  firnaRie  oi  James  wAjf 
and  take  anci  bear  the  coat  armour  of  my  family  only^ 
and  the  better  to  eiKible  him  and  them  fo  to  do,  that 
he  and  they  (hall  and  do  within  14  months  after  he  and 
they  (hall  become  fo  entitled,  petition  for  and  endeavour 
to  procure  an  z6t  of  parliament  for  that  purpofe,  and  if 
fuch  perfon  who  ihall  be  fo  entitled  as  aforefaid,  (hall 
not  petition  for  and  endeavour  to  procure  fuch  an  z&  as 
aforefaid,  then  my  will  is  that  fuch  perfon  fo  refufing  or 
negleAing  the  fame  (hall  take  no  benefit  by  this  my 
willy  but  that  in  fuch  cafe  my  faid  manors,  lands,  tene- 
ments, and  hereditaments  (hall  go  over  to  the  perfon 
who  by  virtue  of  the  limitations  hereinbefore  contained 
(hall  be  entitled  to  the  next  immediate  remainder  in  the 
faid  premifes,  and  who  (hall  take  and  ufe  the  name  and 
arms  of  Janus  only,  and  (hall  and  will  within  14 
months  from  the  time  he  or  they  (hall  become  fo  en- 
titled, petition  for  and  endeavour  to  procure  fuch  an 
a&  as  aforefaid,  as  if  fuch  perfon  or  perfons  who  (hall 
refttfe  or  negle£l  to  petition  for  and  endeavour  to  pro- 
cure fuch  a&  as  afore(aid  were  naturally  dead.  Pro* 
vided  alfo,  that  the  faid  William  Head  2nd  his  firft'and 
other  fons,  and  alfo  the  firft  and  other  fons  bertafier  to 
be  born  of  the  faid  Sir  Thomas  Heady  and  the  heirs  male 
pf  their  reip^ive  bodies,  (hall  from  and  immediately 
after  they  (hall  refpeAively  become  entitled  to  my .  faid 
manors,  lands,  tenements,  and  hereditaments,  refide 
and  live  at  my  houfe  at  Denford  aforefaid,  and  in  cafe 
he  or  they  (hall  not  refide  and  live  at  my  faid  houfe, 
then  my  will  is  that  my  faid  manors,  lands,  tenements, 
and  hereditaments  (hall  go  over  to  the  next  perfon  in  re- 
mainder by  virtue  of  the  limiutions  aforefaid,  who  will 
and  (ball  refide  and  live  at  my  houfe  at  DenJordJ* 

la  The 


nr  IBB  FnTT-THXRO  Tsar  of  GEORGE  HI.  xa;. 

The  teftatOT  JJm  Janus  died  in  the  month  of  JanuMry        x8i3« 
1769,  leaving  his  widow  Alice^  the  faid  Siv  Thomas  Headf'       "^""^ 

L<oc 

the  (aid  WiUiam  Htad^  Walter  Janm  Head  another  fon         n<^fi 
of  Sir  Thomas  Htadf  and  the  faid  James  Morgan^  him 
fiirviving. 

WiUiam  Morgan^  the  father  of  the  laid  James,  died 
about  the  latter  end  of  the  year  1762. 

Sir  Thomas  Head  had  had  two  other  fons,  both  of 
whom  died  fome  time  before  the  date  of  the  will^  and  at 
the  date  of  the  will  William  Head  was  the  eldeft  furviv- 
ing  fon  of  Sir  Thomas  Head,  and  Sir  Thomas  Headlud  no 
fon  bom  after  the  date  of  the  will. 

Upon  the  death  of  the  teftator  his  widow  jllice  en- 
tered upon  and  enjoyed  the  eftates  for* her  life,  and  upon 
her  death,  which  happened  in  July  1769,  the  truftees 
under  the  will  entered  and  took  the  rents  and  profits 
according  to  .the  diredlions  of  the  will,  for  the  ufe  of 
and  until  the  death  of  William  Head,  the  fon  of  Sir  Tho^ 
mas  Head. 

William  Head  took  ^e  firname  of  James  in  addition 
to  his  own  names,  and  died  a  batchelor  under  the  age 
of  24  years  in  February  1777 ;  and  upon  his  death  Wal^ 
ter  James  Head  entered  into  pofleffion  of  the  eftates,  and 
took  the  firname  of  James :  he  is  ftiU  living,  and  he  and 
the  perfons  claiming  under  him  have  ever  fince  been  in 
poffeffion. 

Walter  James  Head  was  bom  in  the  month  of  February 
»759,  and  was  perfonally  known  to  the  teftator  before 
the  date  of  the  will. 

Sir  Thomas  Head  died  in  O^ober  fjyg.  The  faid 
James  Morgan  died  on  the  15  th  of  September  18 10,  leav- 
ing William  James  otherwife  William  Morgan,  one  of 
the  leflbrs  of  the  plaintiff,  his  eldeft  fon,  and  Thomas 

James 
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Jamef&hermft  Morgan^  die  other  Mfer  of  die  pladntiflr^ 
hk  fecond  fen. 

The  leiTor  of  die  plaindf;  WiiHam  James  othenrlfe 
Morgan,  was  in  America  at  the  time  of  his  fadier's 
deadi,  and  had  been  refident  there  for  fome  years :  h* 
came  to  England  on  the  28th  day  of  Pehruarj  in  die  year 
181 1}  and  he  and  the  other  leflbr  of  the  plaintiff  widiln 
14  months  after  the  death  of  their  father,  aflbmed  and 
have  borne  the  name  and  arms  of  James  j  but  widi- 
out  obtaining  die  king's  licence  for  either  of  thofe  pri- 
vileges. 

On  the  J 3th  of  Januaryntii,  the  leffor  of  die  plain- 
tiff iVilliam  James  otherwife  Morgan  prefented  a  peri- 
tion  to  the  Houfe  of  Lords,  for  leave  to  bring  in  a  biQ' 
to  authorize  him  to  take  and  bear  the  name  and  arms  of 
James,  in  compliance  with  the  provifo  contained  in  the 
fsdd  will,  and  did  obtsdn  leave  to  bring  in  fuch  bill ;  and 
fuch  bill  was  brought  into  the  houfe  on  the  22d  day  of 
'the  faid  month  of  January,^  and  was  depending  in  parlia- 
.  ment  at  the  time  of  the  trial  of  this  aAion. 

The  cafe  then  found  that  the  defendant  Hallett  was  in 
poffefiion,  &c.  The  queftion  for  the  opinion  of  the 
Court  is,  whether  Ac  plaintiff  is  entitled  to  recover.  If 
he  is,  the  verdi£t  is  to  (land :  if  not,  judgment'  of  non- 
fnit  is  to  be  given :  but  at  the  trial,  liberty  was  referved 
to  either  party  to  turn  this  cafe  into  a  fpecial  verdift. 

Pre/fm  for  the  leffors  of  the  plaintiff,  contended/  that 
under  the  limitation  <<  to  the  firft,  fecond,  and  all  and  every 
other  the  fon  and  fons  of  Sir  71  Head  lawfully  to  be  begot- 
ten," WaUer  James  Head,  the  fecond  fon  of  Sir  T.  H.  at 
the  date  of  die  will,  was  not  entitled  to  an  eftate  tail  or 
any  odier  eftate.    He  bft  adverted  to  the  plan  of  dte* 

will» 
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will)  the  main  objed  of  which  he  faid  was  to  provide 
for  Willum  Head,  then  a  minor,  and  his  male  iflue,  an^ 
provifion  is  accordingly  made  for  him  during  his  mino- 
rity, and  for  his  fons  to  be  begotten,  but  it  does  not  ap» 
pear  that  the  teftator  contemplated  any  other  exifting  fon 
of  Sir  7.  H.  at  that  time.  Indeed  he  has  exprefsly  de^ 
fcribed  William  as  the  only  funriving  fon,  which  was 
certainly  not  the  fa£l,  and  the  fubfequent  remainder  is 
confined  to  the  fons  of  Sir  7.  H.  <<  to  he  hegeiienj*  i.  ^ 
which  were  not  then  In  being.  There  is  therefore  an 
entire  omiOSon  in  the  will  of  any  exprefs  mention  of 
Walter  James,  and  he  is  npt  impliedly  comprehended, 
within  the  fubfequent  limitation,  unlefs  it  can  be  (hewn 
that  the  words  to  he  hegotten  were  intended  to  be  ufed  in 
the  fame  fenfe  as  hegotten,  and  farther  that  the  iitrords 
««  bereajier  to  he  horn,'*  which  are  the  words  ufed  in  the 
pfDvife,  include  a  ton  horn  h^ore.  It  is  laid  down  indeed 
in  Co.  Lit*  20.  h.  that  procreandij  (hall  extend  to  the  iflue 
bom  before,  for  which  the  10  Edw.  3.  20.  is  cited  in 
Lord  Hal/s  MS.  note  upon  this  paflage,  who  adds  how- 
ever, <<  but  it  is  held  that  where  the  words  were  inpof^ 
terum  procreandis,  fons  bom  before  (hall  be  excluded  on 
account  o(  the  peculiar  force  of  in  po/lerumJ*  That  was 
fo  decided  in  3  Leon,  87.  Anon.,  a^d  in  Lomax  v.  Holm^ 
den  {a)  Lord  Hardnvicke  adopted  that  cafe^  for  he  there 
faid  that  if  the  words  had  been  to  he  hegotten,  they  would 
clearly  hare  defcribed  an  after^lwrn  fon.  There  is  no 
authority  in  which  it  has  been  held  that  in  a  cafe  where 
the  party,  is  to  take  by  purchafe,  the  words  to  he  hegotten 
may  be  conftrued  the  fame  as  hegotten.  Co,  Lit.  and  the 
audi^ities  founded  tqK>n  it  apply  only  to  a  cafe  of  de« 

V0L.L  K  fcent. 
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1813.       fcent.    Hert  it  is  probable  that  Am  oimffion  arofc  from 
the  cireumftaHice  of  this  will  having  been  copied  from  a 
former  will  niade  beibre  the  bif  th  of  WJier  Jamuy  but  it 
matters  not  whether  it  was  by  miftake  or  defign }  if  it  be 
fuch  an  omiffion  as  the  Court  is  not  at  liberty  to  fupply^ 
the  leflbrs  of  the  plaintiff  are  entitled  to  uke  advantage 
of  it.     There  is  no  cafe  which  has  gone  the  length  of 
fupplying  fuch  an  omiffion.     Chmpman  v.  Brown  (a)  was 
the  cafe  of  a  clear  omiffion,  yet  the  Court  refufed  to 
fupply  it,  but  eonftrued  the  devife  into  an  eftate  tail  in 
erder  to  effeduate  the  general  intent,  but  there  Lord 
Mansfidd  exprefsly  took  the  diftin6iion,  laying  that  a 
Court  of  juftice  might  conftrue  fo  as  to  imply  an  intent 
not  particularly  fpecified,  but  could  not  from  arbitrary 
eonjef^ure,  though  founded  on  the  higheft  degree  of  pro- 
bability, add  to  a  will  or  fupply  an  omiffion.  So  in  Clements 
v^  Pashe^  Hik  1784,   MS.  note  of  Mr.  Tmvar,  which 
was  a  cafe  fent  from  the  Court  of  Chancery  to  this  Court. 
Devife  to  j4.  for  Kfe,  and  after  his  deceafe  to  the  firft  * 
and  eldeft  fon  of  the  body  of  his  (the  teftator^s)  nephew 
lawfully  iflbing  or  iffued,  and  for  default  of  fudi  iflUe 
then  likewifc  to  the  fecond,  third,  and  every  other  foa 
of  his  nephew  fucceffively  and  in  remainder  one  after 
another  as  they  fhonld  be  in  feniority  of  age,  and  the. 
fteveral  and  refpe£live  heirs  male  of  the  body  of  every 
fuch  fecond,  third  and  every  other  fon  or  fons,  the 
eldeft  of  fuch  fons  and  the  heirs  male  of  his  bcdy  beii^ 
always  preferred  before  the  younger.    It  was  decided 
that  the  nephew  took  an  eftate  tail  by  implication,  in 
order  to  cffe£luate  the  general  intent,  and  let  in  the 
deicendants  of  the  firft  fon*    But  in  this  cafe  there  is 

'   (<•)  3  JBkriT.  iM, 
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not  any  general  intefit  to  be  coUefted  from  the  context         1813. 
in  favour  of  Walter  James ;  on  the  contrary,  the  word»»         ^ 

*  Doe 

U  be  begotten  are  frequently  ufed  for  the  very  purpofe  of  tigainfi 
marking  the  diilin£lion  between  fons  born  and  to  be 
bom  ;  and  even  if  there  were  any  fuch  general  intent  ap- 
parent, it  would  be  impoflible  to  raife  an  eftate  tail  by  im- 
plication in  Sir  T.  H.  (the  father,)  becuufe  a  life  eftate  is  ex- 
prefsly  limited  to  him  in  default  of  his  iflue.  It  may  be  faid 
perhaps,  that  Walter  James  might  have  become  the  firft 
fon  by  the  death  of  his  brother  William  in  the  lifetime  of 
the  teftator,  and  in  that  event  have  anfwered  the  defcrip- 
tion ;  but  in  WilHfi/$n  v.  Adam,  MS.  caCe  from  Chancery, 
the  rule  laid  down  was,  that  the  date  of  the  will  and  not 
the  death'  of  the  teftator  is  the  time  from  which  the  will 
fpeaks. 

Holrtyd  contra.  The  limitation  to  the  firft  and  other 
fons  of  Sir  T.  H.  to  be  begotten  includes  Walter  James^ 
who  was  the  fecond  fon  in  eiTe  at  the  date  of  the  will.  It 
is  a  fettled  rule  in  the  conftrudion  not  only  of  wills  but 
alfo  of  deeds,  matters  of  record  or  fine,  or  matters  of 
pleading,  that  the  words  begotten  and  to  be  begottep  are* 
words  of  the  fame  import,  unlefs  it  appear  to  be  the  in* 
tention  of  the  parties  ufing  them  to  ufe  them  in  a  fenfe  as 
contradiftingttiflied  from  each  other.  But  that  inrentioB 
does  not  appear  on  the  face  of  this  wiU,  neither  do  die 
words  in  the  provifo,  according  to  the  caies,  carry  it  far«- 
tlier.  The  cafe  in  3  Leon.  87.  from  which  alone  any  ar* 
gnment  can  be  drawn  in  favour  of  the  leflbrs  of  the 
plaintiff,  is  very  diftinguiihable,  becaufe  there  were  other 
circumftaaces  in  that  cafe  befides  the  ufe  df  the  words  m 
po/lerum,  to  (hew  that  thofe  words  were  meant  to  be  re* 
fttained  to  after-bom  fons^  and  fuppofing  that  cafe  to  be 

K  2  law 
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law  it  is  at  mod  but  the  di£tum  of  a  fingle  judge*  As 
to  Lord  Hal/s  MS.  note,  the  only  part  of  it  which  is  his, 
is  the  reference  to  the  lo  Edw.  3.  Pa/ct.  2o.|  in  which 
cafe  as  well  as  in  T^Edw*  3.  Trin.  15.  it  was  held  upon 
a  queftion  of  variance  between  the  writ  and  fine  that  pro^ 
creath  ^aA  procnaverit  extended  to  children  to  be  begotten, 
Thefe  words  were  confidered  merely  as  exprefling  from 
whom  the  perfons  to  take  were  to  liTue,  and  not  at  what 
time  they  were  to  iflue.  It  is  faid  that  there  is  no  ex* 
preis  mention  oi  Walter  Jamesy  but  it  is  admitted  that  the 
omiilion  is  owing  to  a  flip  of  the  teftator,  and  even  as  the 
will  now  ftands  in  one  event  which  has  been  already  an- 
ticipated in  argument^  he  would  have  been  exprefsly 
comprehended,  viz.  by  the  death  of  William  during  the 
teftator's  life.  It  was  fo  decided  in  Lomax  v.  Holmdifiy 
where  the  fecond  fon  took  the  eftate  under  the  defcrip- 
tion  of  firft  fon  of  the  body,  and  it  was  there  alfo  decided 
that  Begotten  and  to  be  begotten  mean  the  fame.  But  it  is 
faid  that  thofe  words  have  been  held  the  fame  in  the  caf« 
of  defcent  only,  but  not  in  that  of  purchafe ;  but  Cook  v. 
Cook  {a)  was  a  cafe  of  purchafe:  and  in  Hewet^v.  Ire* 
land\b)f  which  was  alfo  a  cafe  where  the  party  took  by 
purchafe  under  a  deed  and. fine,  the  Lord  Chancellor  held 
that  the  words  which  fiall  be  begotten  meant  begotten,  for 
that  the  fettlor  could  never  intend  to  negled  a  daughter 
who  was  too  young  (being  ten  years  old)  to  have  offended 
him.  Here  Walter  James  was  about  nine  years  of  age  at  the 
date,  of  the  will,  fo  that  that  obfervacion  ftrongly  applies. 
Then  as  to  the  words  in  the  provifo^  <<  hereafter  to  be 
born,"  the  cafe>  of  HebbUthwaite  v.  Cartfvright  {c)  has 
decided  that  the  word  hereafter  does  not  neceflarily  coii- 

(#)  a  Fern.  545.  (*)  *  ^.  Wm. ^zf^.         (#)  Crf.  tm^.  Talk  31. 
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Ene  the  fenfe  to  mfth  fonv,  it  carries  it  no  farther  than  H 

ii  begptUn.    Here  the  words  to  be  begotten  occur  in  five  or 

fix  feveral  limitations  of  this  willy  and  if  their  fenfe  is  to         iigmnft 

be  reftrained  in  one  limitation,  it  muft  be  fo  in  the  reft, 

to  which  fuch  a  conftru£lion  cannot  be  reafonably  fup- 

pofed  to  applj.    The  words  of  this  will  muft  be  con^ 

ftrued  according  to  the  rules  laid  down  by  Lord  Alvan^ 

ley  C.  J.  {a).    I  ft.  That  words  are  always  to  be  taken  in 

their  ordinary  fenfe,  unlefs  the  teftator  has  manifefted  an 

intention  to  put  a  difierent  £enfe  on  them  |  and,  adly, 

that  it  muft  plainly  appear  that  the  teftator  did  not  mean 

to  give  fuch  an  eftate  as  would  pafs  under  the  words 

ufed,  unlefs  controlled  by  fuch  apparent  intent    Here 

there  is  no  plain  intentbn  manifefted  to  ufe  the  words 

to  be  begotten  in  a  difierent  fenfe  from  what  the  law  will 

otherwife  put  upon  them.     He  then  ftated  that  there  had 

been  a  decifion  in  the  Court  of  Chancery  in  1 778  by  X«ord 

Bathur/i  C.  upon  this  very  will,  upon  a  bill  of  revivor 

filed  after  the  death  of  William  Head,  &c.,  on  which  it 

was  decreed  that  Walter  James^  (the  then  plaintiflF,)  by  the* 

death  of  William  had  become  the  firft  fon  of  Sir  T.  //., 

and  was  entitled  under  the  limitations  of  the  will.    He 

alfo  objected  to  the  title  of  William  Jamei^  (one  of  the 

leflbrs  of  the  plaintifii)  that  his  af^ence  in  America  did 

not  excttfe  him  from  petitioning  for  an  ad  of  parliament 

within  14  months  from  his  father^s  death. 

Prefion  in  reply.  The  laft  objed^ion  cannot  avail,  be* 
caufe  there  are  two  demifes,  one  from  the  eldeft,  the  other 
from  the  fecond  fon,  who  is  clearly  within  time.  The 
decree  ftated  to  have  been  formerly  pronounced  in  this 

K  3  cafe 
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1813.        cafe  was  upon  confideration  of  the  former  will,  and  other 


Doe 


grounds,  which  the  Court  cannot  now  notice.  As  to 
aiainfi  HebUethwaite  v.  Cartwright,  it  is  applicable  only  to  a  cafe 
of  defcent,  and  Cock  v.  Cook  and  Hewet  v.  Ireland^  which 
it  muft  be  admitted  were  cafes  of  purchafe,  are  founded 
on  a  mifapplication  of  the  dodlrine  in  Co.  Lit.  to  cafes 
not  within  the  meaning  of  it.  In  the  firft  of  thofe  cafes 
the  circumftances  are  not  fully  dated  in  the  report  5  and 
the  laft,  if  it  fliould  arife  again,  would  be  worth  re-con- 
tdering.  In  Counden  v.  Clerk  (a)  the  rule  is  laid  down, 
that  a  perfon  who  is  to  take  as  purchafer  muft  aniwer 
every  part  of  the  defcription  under  which  he  takes. 

Lord  Ellenborough  C.  J.     It  would  be  a  matter  of 
.  the  deepeft  regret  if  in  confequence  of  the  joint  efkSt 
produced  by  the  blunder  of  the  teftator  and  the  negleft  of 
his  attorney,  we  were  compelled  to  put  a  conftruftion  on 
this  will  which  would  defeat  the  teftator's  intention,  and 
exclude  thofe  whom  he  meant  to  make  the  objefts  of  his 
bounty.     I  call  it  a  blunder  of  the  teftator,  becaufe  if  he 
had  read  over  his  will  with  attention  before  he  executed 
it,  he  muft  have  perceived  that   he  had  mifdefcribed 
fFiUiam  Htai  as  the  only  furviving  fon  of  Sir  Thomas  at 
the  time  when  ahother  fon  Waiter  James ^  then  nine  years 
old,  was  in  being,  and  as  is  ftated  was  then  perfonally 
known  to  him.     It  was  alfo  a  negled  on  the,  part  of  his 
attorney  in  not  making  inquiries,  after  fuch  a  lapfe  of 
time  as  intervened  between  the  firft  and  fecond  will, 
whether  the  ftate  of  his  family  had  undergone  any  altevA- 
tiMi.     But  I  diiclaim  alt  con  Gderat ions  of  this  fort  in  tfat 
pfvfcnt  inftaoee,  and  am  willing  that  the  conjoint  omit 

(tf)  Bob,  19. 
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fionsof  the  teftator  and  his  attorney  flioald  have  their        1813. 
full  legal  effed.    The  will  muft  (land  or  fall  according         "^^ 
to  the  lanffuase  of  it,  but  I  think  that  language  will  n^t         againfl 
Upon  a  fair  conftruAicHi  of  it)  diiappomt  the  intention  of 
the  teftator.    The  firft  miftabe  is  in  the  defcription  of 
WU&tm  Hmtd  as  the  onlj  funriving  fon.     Now  he  was 
not  die  only  fon,  for  diere  was  another  linng  of  the  age 
of  nine  years*    But  how  does  that  miftake  affe£b  or 
control  the  fubfequent  limitation  ?   The  limitation  is  to 
the  ufe  of  the  firft,  fecond,  and  all  and  every  other  fon 
and  ions,  &c.,  u  e.  who  at  the  death  of  fF*  Head  would 
become  firft  fon.     Therefore  fValter  Jamts  is  certainly 
within  the  compreKenfion  of  the  words  ^  there  is  only  a 
mifdefcription  of  the  firft  taker.     Then  coihe  the  words, 
'<  lawfully  to  be  begotten,"  wliich  would  give  rife  to  a 
material  queftion  if  it  had  not  been  fettled  by  a  feries  of 
anthoritiesi  and  impeached  by  none,  that  <'  to  be  be^ 
gotten^'  mean  the  fame  as  <<  begotten,"  embracing   all 
tfaofe  whom  the  parent  fliall  have  begotten  during  his  life, 
quos  procreaverit.     It  was  fo  confidered  in  Hetuet  v.  In^ 
'laffdf  and  it  was  there  faid  that  as  procreatis  takes  in 
children  to  be  begotten,  and  procreaodis  includes  children 
then  begotten,  fo  the  words  <<  which  (hall  be  begotten,'^ 
upon  which  the  queftion  tamed  in  that  cafe,  (hould  re-- 
late  to  the  death  of  the  parent,  and  then  the  daughter 
bom  before  the  fettlement  fliould  be  included  under  that 
defcription^ '  The  fame  fenfe  is  put  upon  the  words  in 
Ca.  LH.  ao.    So  in  CM  v.  Cmi,  upon  a  devife  to  die  ifiue 
of  J.  &,  who  had  a  danghter,  and  afterwards  a  fon,  it  was 
held  that  both  (houkl  take,  and  the  Lord  Keeper  faid  that 
die  words  begotten  and  to  be  begotten  are  the  fame,  aa 
wM  upon  the  conftrud^on  of  wills  as  fettlements,'and 
take  in  aH  die  ifiue  after  begotten.  But  it  may  be  faid  diat 

K  4  neither 
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neither  in  Hewitt.  Inland  nor. in  Cook  y.  Cook  are  the 
words  «<  in  poftenim''  to  be  found,  the  peculiar  force  of 
^ainft  which  was  fuppofed  in  3  Loon.  87.  to  control  the  other 
wordy.  But  what  was  the  cafe  in  3  Loon.  ?  There  the 
feoflfbr  made  a  feofiinent  to  the  ufe  of  his  younger  fon  m 
tail,  and  after  to  the  ufe  of  the  heirs  of  his  body  in  pofterum 
procreandis.  The  eafe  therefore  did  not  turn  entirely  upon 
the  efleA  of  the  wojrds  ^  in  pofterum,"  for  the  feoffor's 
psiiling  by  the  eldeft  fon  in  the  firft  inftance  was  a  very 
impottant  circttmftance  to  indicate  an  intention  to  ex- 
dude  that  fon  altogether,  I  therefore  think  that  what 
was  faid  by  Wraj  J.  in  that  cafe  was  right.  But  in  Hebble^ 
ihwaUi  V.  Cartwright,  where  the  words  were,  to  the  heirs 
male  of  the  body  boreajier  to  he  begotten^  which  are  the 
fame  as  in  p^erum  procreandis  in  3  Leon.^  yet  Lord  Taliot 
held  that  thofe  words  did  not  confine  the  limitation  to  the 
iifue  bom  after,  but  took  in  that  born  before.  That  de- 
cifion  indeed  does  not  affeft  to  oTerrule  the  cafe  from 
Leen.y  nor  does  it  appear  by  the  report  that  that  cafe 
was  cited  in  argument,  and  brought  under  the  view  of 
the  Court ;  ftill  it  is  to  be  conGdered  as  an  exprefs  deci- 
iion  of  that  very  eminent  Judge  upon  the  conftru£lton  of 
thefe  words.  The  cafe  therefore  of  Hebbtetbtoaiie  v. 
CartHurtght  difpofes  of  the  words  in  pofterum.  Here  the 
words  ««  hereafter  to  be  bom"  occur  only  in  the  provifo, 
and  I  cannot  fay  that  <<  to  be  bora"  are  to  be  taken  in  a 
different  fenfe  from  "to  be  begotten"  in  the  former 
parts  of  the  will,  but  the  fame  conftrudion  will  apply  to 
all,  and  "  hereafter"  ha^  been  ihewn  not  to  reftrain  their 
general  fenfe.  On  the  authority,  therefctfe,  of  all  the 
cafeS9  I  tluok  the  words  «  to  be  begotten"  will  include 
then  bwn  as  well  as  to  be  born,  an4  that  WalUr  Jwus 
is  comprehended  within  the  terms  of  this  will  «•  havmg 

become 
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become  the  firft  fon  of  Sir  Thomas  upon  the  death  pf        1813.  ^ 


IFUltttm  without  iflue* 

Lb  Blanc  J.  The  Court  cannot  proceed  in  foimiag 
their  judgment  on  this  tafe  upon  any  reference,  to  the 
miftake  whidi  has  been  dated  as  the  caufe  of  this  omif- 
fion  in  the  will,  nor  can  they  rdy  on  the  decree  of  Lord 
Batbmjt  when  the  former  will  is  ftated  to  have  been  made 
a  fulge^  of  confideration.  The  queftioa  muft  be  decided 
limply  on  the  conftru£lion  of  this  will.  The  teftatpr  fets 
out  with  ftating  a  fa£l»  which  is  not  true  as  found  by  the 
cafe,  viz.  that  William  Head  was  the  only  funriTing  fogi» 
for  there  was  then  another  fon,  Walter  James^  and  the 
teftator  knew  that  circumftance.  Then  he  gires  to  WU» 
liam  an  eftate  for  life,  and  after  his  deceafe  to  his  firft  and 
other  fons  in  tail,  and  then  come  the  words  on  which  the 
doubt  arifes,  with  remainder  <*  to  the  uft  of  tbefajly  fi» 
emdf  and  all  and  every  otbfr  fon  of  the  faid  Sir  T.  Head 
lanvjully  to  be  begotten.  It  iS'fatd  that  Walter  JanuSf  who 
was  the  fecond  fon  in  exiftence  at  the  time  when  the  will 
was  made,  cannot  take  becaufe  \a  does  hot  come  under 
this  defcription.  But  let  us  fee  bow  the  cafe  would  have 
ftood  if  the  teftator  had  not  ufed  the  words  « to  be  bo* 
gotten^'*  but  only  <<  lawfully  begotten.'^  In  that  cafe 
Walter  James  would  not  haye  anfwered  the  defcription 
of  firft  fan,  becaufe  the  teftator  had  before  given  the 
eftate  to  William  as  the  eldeft,  but  would  he  not  have 
taken  at  the  death  of  William  as  being  the  firft  fon  dien 
begotten  ?  Then  looking  to  the  words  <<  to  be  begotten/' 
what  difierence  do  they  make  ?  The  cafes  fianre  already: 
eftabliflied  that  thofe  words  wiQ  embrace  eUtdrefn  both 
then  bom  and  to  be  bom,  and  in  tHe  MS.  cafe  from  Chanc. 
cited  by  Mr.  Preffon^  it  was  held  that  there  "was  no  ^ftinc- 
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tion  between  born  and  to  be  bonii  and  tliat  too,  in  a  cafe 
of  purchafe  and  not  of  defcent  (a).  No  doubt  circum- 
*S"'^fi  ftances  might, hare  exifted  to  (hew  that  the  tefta^or  meant 
to  exclude  begotten  children  by  thid'defcription,  but  there 
are  no  fuch  circutnftances  that  I  can  find.  The  teftator 
'  limits  the  remainder*  to  WiUiam  the  eldeft  fon,  and  after- 
wards to  the  firft  and  other  fons  of  Sir  Thomas  to  be  be- 
gotten ;  and  if  thofe  words  comprehend  begotten,  they 
will  let  in  a  fecond  fon  thefn  in  efie,  for  there  docs  not 
appear  any  mtention  to  exclude,  but  only  to  give  the 
•eftate  to  William  the  firft  fon  in  the  firft  inftance,  and 
afterwards,  if  he  died  without  ifiue,  to  the  fon  next  in 
fbcceffion.  But  it  is  faid  the  words  **  hereafter  to  be 
born,*  which  occur  in  the  laft  of  the  two  provifoes,  tndi- 
'  cate  vtt  intention  to  exclude,  but  as  both  the  provifoes 
are  meant  to  refer  to  the  fame  perfons,  I  tfiink  the  words 
in  die  laft  mnft  be  taken  not  as  words  of  exclufion  but 
merely  of  defcription,  meaning  thofe  perfons  who  ac- 
cording to  the  words  of  the  former  provifo  would,  by 
virtue  of  the  limitations  of  the  will,  be  entitled  after  the 
death  of  the  wife  to  the  next  immediate  eftate.  There 
is  therefore  nodiing  to  manifeft  an  intention  on  the  part 
of  the  teftator  to  exclude  Walter  James^  and  there  is  no 
rule  of  law  which  impofes  upon  the  words  that  the  tefta- 
tor has  ufed  fuch  a  conftrudlion  as  will  neceflarily  ex- 
clude him.  / 

BiTLET  h  I  am  of  the  ^mbc  opinion.  This  is  purely 
a  qpitftion  of  conftm^bion  upon  the  will.  We  are  bound 
to  fxfi  that  when  this  will  was  made  die  teftator  was  not 
apifwre  of  any  other  fon  than  WiUiam^  becaufe  he  exprefles 
dMthe  taljieonlyibo)  and  where  a  teftator  ufes  die 

words 
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words  to  be  begotten,  not  being  aware  of  any  other  iflua^ 
the  role  is  that  thofe  words  (hall  include  children  then 
bom;  and  if  it  were  not  f0|  it  would  militate  in  every  cafe 
againft  the  intention  of  a  teftaton     The  limitation  is 
made  to  the  children  in  refpeA  of  the  ftock,  and  not  of 
perfonal  afledion  to  them ;  but  if  the  Words  to  be  begotten 
were  held  to  exclude  children  then  bom,  it  would  ex* 
dude  a  child  bora  a  few  days  before  at  a  dtftant  plaoe. 
That  aflbrds  a  good  reafon  therefore  for  confidering  th» 
words  <<  to  be  begotten''  as  of  the  fame  import  as  begotteui 
becaufe  otherwife  great  injuftice  might  arifei  and  as  th* 
word  «  begotten'^  does  not  exclude  children  after  bom,  ft 
neither  do  **  to  be  begotten"  exclude  children  then  bora, 
being  merely  words  to  denote  the  children  of  the  ftock. 
But  if  there  are  circumftances  to  fliew  a  plain  intention  t9 
ufe  die  words  in  a  more  reftri£led  fenfe,  they  will  bear  a 
conftmAion  in  conformity  with  fuch  intention;  but  it  if 
admitted  that  there  is  nothing  here /to  fhew  fuch  an  inCett* 
tion.    It  is  faid  that  Waher  James  does  not  come  within 
the  defcription  of  firft  fon  of  Sir  Thomas  Head,  becauft 
William  was  the  firft  fon ;  but  firft  fon  may  mean  firft 
fon  after  JFtlliam,  at  the  time  of  his  deadi  witfabot  iflne^ 
when  the  remainder  was  to  take  effied.     I  cannot  place 
re&mce  on  the  words  in  ^  pnnriib  <<  hereafter  to  be 
bora,"  becaufe  when  I  find  that  the  teftator  waa  to  u»* 
eertaun  of  the  fad  as  to  ftate  that  one  was  the  only  fooji 
who  was  not  the  only  fon,  fe  I  cannot  fay  diat  in  ufing 
tbe  words  ^  hereafW  to  be  bom,"  the  teftator,  who  waa 
inops  confifii,  meant  to  denote  thereby  a  clear  intention 
to  confine  his  bounty  to  the  exduficm  of  a  fon  their 
bom. 

IndgsMitdEMofitoC. 
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^rida^f  Martini  ag^infi  Coles  and  Others. 

M,  5th.  **      "^ 

A  fa^r  cannot  HPROVER  for  coffec.     At  the  trial  before  Lord  EUett^ 

pledge  the  X  ,^»  iri/-." 

goods  of  his  borough  C.  J.  at  the  London  fittings,  a  fpecial  TerdiA 

therefore!  ^"^^  found,  which  ftated  in  fubftance  as  follows : 

weiTeSfil^cd       The  plaintiff,  on  the  29th  of  March  18 10,  ihipped  on 

from  abroad  to    board  a  veffel  then  lying  in  the  river  of  Demerara,  and 

a  f  aftor  to  be  . 

fold  on  atcoant  bound  for  London^  a  quantity  of  coffee,  his  property,  and 

fignor,  and  a  cqnfigned  the  fame  to  one  Vos^  then  a  merchant  in  Lon* 

was  rent  to  V  ^»  ^'  correfpondent  and  fador,  to  be  fold  by  Vos  as 

toTh^ftS^or  *"ch  faaor,  for  the  benefit  and  on  the  account  of  the 

h«»fl»g"«»  »»^^  plaintiff,  and  took  bills  of  lading  from  the  mafter  of  the 

wards  indorfed  veflel  for  the  faid  goods.    By  the  terms  of  the  bills  of 

tke  bill  of  lad--  lading  (which  were  in  the  ufual  form)  the  coffee  was  to 

wUmIS^ I^' s,  be  dcUvered  in  the  port  of  London  to  Vos  or  his  aJSgns,  he 

Mt^wtrokcrs.  ^^  ^y  P*y*"8  freight.    The  plaintiff  tranfmitted  one  of 

with  iniiruc-  the  biUs  of  lading  from  Demerara  indofed  in  a  letter  from 

tioQstodothe  ^    . 

nccdfnl,  and       him  to  Fos  in  London  f  dated  30th  of  March  18 10,  dire  A* 

the  defendants     .        ,^        ^       ^  -       -   ,  ,  .  , 

made  advances  mg  FoSf  after  fale  of  the  goods,  to  place  the  proceeds  to 
cKditof  thofe  the  credit  of  hb  private  account  with  Fox,  which  bill  of 
wifh^ut 'k^-  Uding  and  letter  were  duly  rfjceived  by  Fot.  The  (hip 
L«^  tlirownCT**  *"^i^e^  *"  **  V^^  ^  London  in  June  followii^,  when  the 
of  them :  Held  jroods  wcre  delivered  to  Fox  for  the  aforefaid  purpofes^ 

thai  the  defend-    ^  r     r        w 

ants  could  not  who,  at  the  time  when  he  received  the  bill  of  ladmg  and 

I^Ti"a  thfcon-  goods,  was  and  ftill  is  indebted  to  the  plauntiff  to  a  con* 

S*men?S  the  Gdcrable  amount.    On  the  i6di  of  Juno  Fos  indorfed  the 

debt  due  10  i^iu  of  lading  to  tiie  order  of  JF.  and  F.  CoUs  and  TFUIiams 

them  from  the  • 

faAor  on  ac-  (the  defendants),  and  ^terwards  delivered  the  fame,  toge* 
adTancci.  ther  With  Other  bills  of  lading  and  the  faid  goods,  to  the 

defendants  (who  are  fwora  brokers  in  the  city  of  London), 
fending  with  the  bills  of  lading  a  letter  as  follows : 

Meffrs. 
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I4t 


Meflrs,  W.  and  F.  Coles.  June.  1 6th,  1 8 1  o. 

Mf  laft  refpe£ls  are  of  the  13th  inftant,  when  I  handed 
you  2  bills  of  lading,  and  advifed  my  draft  for  ^^250  ;  I 
have  now  4  bills  of  lading,  viz.  (here  followed  a  defcrip- 
don  of  die  4  billi  of  lading,  one  of  which  related  to  the 
coSee  in  queftion)  wherewith  you  will  receive  do  the 
needful  for  my  account.  (Signed)        H.  Vos. 

Vos  at  the  time  of  fuch  indorfement  of  the  bill  of  lading 
and  delivery  of  the  goods  was  indebted  to  the  defendants 
in  about  300/.,  and  the  defendants  afterwards,  on  the 
faith  of  thefe  and  other  goods  put  into  their  handM>y 
Vos  J  advanced  to  him  from  tjme  to  time  various  fums  of 
money,  in  confequence  of  which,   at  the  time  of  his 
bankruptcy  he  was  and  ftill  is  indebted  to  the  defendants 
in  a  fum  greatly  exceeding  the  vstlue  of  the  coffee. 
Hie  defendants,  at  the  time  when  they  received  the  bill 
•f  lading  and  goods  from  Vos^  and  advanced  money  to 
Um  thereon,  had  no  knowledge  that  he  was  not  the 
owner  of  the  coffee.     Vos  was  a  general  merchant  as 
well  as  faftor,  and  as  fuch  ufually  employed  the  def^d- 
ants  as  general  brokers  in  the  fale  of  Wejt  India  produce.. 
Vosy  foon  after  the  indorfement  of  the  bill  of  lading, 
became  a  bankrupt,  the  fs^id  goods  then  remaining  unfold- 
in  the  hands  of  the  defendants,  whereupon  the  plainti^ 
gave  notice  to  the  defendants  of  his  claim  to  the  goods 
as  owner,  and  demanded  of  them  the  delivery  of  the 
goods ;  but  the  defendants  refufed  to  deliver  them  witfa-^ 
out  payment  of  the  debt  due  to  them  from  Vpsy  and 
before  th6  commencement  of  this  a£Kon  converted  dtc 
goods  to  their  own  ufe. 


1813. 

Maktjni 
againfi 
Coles 

and  Others. 


Rickar^on  for  the  plaintiff  ftated  the  only  queltion  to 
bt  whether  a  fcftor  has  authority  to  pledge  the  goods  of 

his 
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his  principal)  the  pawnee  at  the  time  hamg  no  know« ' 

ledge  that  the  fa£lor  was  not  the  oniner  of  the  goods. 

He  contended  that  the  law  had  been  eftabliDied  for  up* 

wa^  of  half  a  century  that  he  had  no  fuch  authority. 

In  raUrfin  v.  Tajb  («)  ic  was  fo  laid  down  by  Lh  C  J» 

not  as  a  new  principle^  but  as  a  vrell-known  rule  of  law 

at  that  time,  and  although  that  was  only  a  nifi  prius  deci* 

fion^  It  derives  authority  from  all  the  fubiequeat  decifions 

on  the  point.    In  Wrigbi  v.  C0mfMl{b)  the  general  rule 

was  admitted)  and  the  only  doubt  there  was  whether  it 

was  a  cafe  of  bona  fide  fale,  or  only  of  collufion  between 

the  faAor  and  indoriee  of  the  bill  of  lading,  upon  which 

a  new  trial  was  granted  (  but  Lord  Mansfield  C.  J.  Iai4 

that  until  an  adiual  fale  of  the  goods  the  principal  retains 

his  lien.     In  DMibigny  y.  Duval  {s)  the  rule  was  recog- 

waed  and  a^^ed  upon,  and  that  cafe  is  the  more  remark- 

aUe,  bccaefe  there  an  exception  was  attempted  to  be 

engrafted  o»  the  general  xuk,  yiz.  that  the  pawnee  might 

acquire  a  lien  to  the  extent  of  what  he  adranced,  pro* 

yided  fuch  advance  did  not  exceed  the  amount  of  what 

iIm  principd  owed  to  his  fador :  and  Lord  Kenyan  C.  J. 

than  exprefied  confiderable  doubts  upon  the  queftion,  but 

Im  afterwanls  feema  to  hare  changed;  his  opinion,  as  ap^ 

fears  by  feyend  cafes  referred  to  by  Lord  EUenberaugh  C.  J. , 

kk  M^CemUe  y*  D^vb  {jfy    The  fame  rule  is  exprefely 

ftated  aa  received  law  by  Lord  Leugbiorougb  C.  h  in 

UMarrefHt  ▼.  Majeni/)^    and  afterwards  when  Lord 

Ghancelkr,  in  De  Beuchout  v.  Goldfmid  (/},  and  liras  a£bed 

upon  by  this  Court  both  in  M^ComHe  v.  Davies{g\  and 

Newfim  V.  Thornton  (A),   in  the  latter  of  which  it 


{d)  Str.  1x78. 


(h)  4  ^»rr.  2046. 
(#)  I  B.  JSL  369. 


(c)  s  T.X,  604. 
if)  Sf'tf.tit. 


held 
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held  that  as  the  property  could  not  be  pledged,  fo  nei-         1813. 

tber  could  the  bill  of  lading,  which  was  the  fymbol  of        ' 

the  property.      Here,  as  was  (aid  by  Lawnnci  J.  in         aiMinfl 

that  cafe^   the  defendants  might  have  afcertained  the     and  Others 

property  by  enquiring  for  the  letters  which  accompanied 

the  hill  of  lading.    The  cafe  of  Pickering  v.  Buflt{d\  was 

a  cafe  of  £de,  and  the  judgment  of  the  Court  proceeaed 

0n  the  ground  of  the  plaintiff  having  by  his  own  'z€i 

given  authority  to  his  broker  to  fell  the  goods,  and  tfaere^ 

fcre  does  not  apply  in  principle  to  the  prefent  \  and  al* 

though  Lord  Ettenborough  C.  J.,  alluding  in  that  cafe  t^ 

Paterfon  r.  Tajb^  faid  that  it  was  a  hard  cafe,  he  by  no 

means  profeiTes  to  orer-rule  it,  nor  was  it  neceflary  for 

the  purpofes  of  that  decifion. 

WdUn  contrl.  The  cafe  dates  that  V^f  was  a  genenl 
mtrdiant  as  weU  as  fa£ior,  and  as  fuch  ufually  employed 
die  defendants,  and  there  is  this  diftin£li(m  between  thi| 
cafe  and  Newfim  r.  Thornton,  diat  there  the  bin  of  lading 
was  to  the  order  of  the  (btppers>  whereas  here  it  was  to 
Fat  hmifdf,  who  might  therefore  on  that  account, 
eottjded  with  tiieir  kiiovriedge  of  his  dealfaigs  as  a  mer* 
dmt,  leafetiably  be  miftaken  by  the  defendants  for  the 
owner  of  t)ie  goods ;  for  as  to  die  argument  that  they 
flight  hare  aicertained  die  h£k  by  enquiring  for  the  hu 
ens,  tt  is  fuCcient  to  fay  that  the  pra£Hce'  is  unufual^ 
9id  wo«U  not  be  tolerated  in  condm^rcial  dealings.  It. 
is  obvious,  on  die  odicr  hand,  dnt  the  plaintiff  mi|^ 
have  pfweactd  all  miftake  by  fpedally  indorfing  the  bSi 
of  bdmg  to  Fos  as  faOor.  If  the  principle  of  Peimfm 
r.  Ttfi$  be  not  new,  netdier  is  diat  upon  wfaioh  the  cafe  ' 

(•)  15  Jitfi,  jt. 

of 
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1813.        of  Evans  v.  Marleit  {a)  was  decided^  viz.  that  a  cotifigfl* 
■  ment  of  goods  by  bill  of  lading  to  ^i^transfers  to  A.  the 

Jg^ft^^    rt  l«g»l property,, xakbottgh it  auy,be  fubje£t  to  triifts,  and 
.  ^^u\^      enables  him  to  Ciie  for  tKem  in  his  own  name ;  and  a  dit- 
tin{^on  was  &ere  taken  between  goods  configned  to  A.  . 
generally,  and  goods 'configned  to  A.  for  the  ufe  of  j?.» 
'in  which lattet^ ca^  it  wasfaid  that^^ muft  fue.  In Lick^ 
-luirmo  Vi  Mnfin{b)  Bulteri»,  contrary  indeed  to  tht?*-^ 
^i^n  of  fome  of  the  other  judges,  held  that  the  in<> 
.  dorfement  of  the.  bill  of  lading  transferred  the  legal  pto- 
:  fpj^f  ian41ie  cit^  Fi^r^  v.  Bdwiri  in  1 753  as  iri  pbint» 
. aB4 what  I»rd M^n^ld had  fud vekWriffxt v.  Can^Ur 
and  fttch  was  the  ultimate  decifion  of  LicUarrow  v.  Mafm 
upon  the  venire  de  novo  dire&ed  l^y  the  Houfe  of  Lords. 
XBa>^ijl.    That  was  the  cafe  of  a  transfer  o€*the  bill 
of  lading  by  the  vendee«j    Here  as  In  Jf^rigfyy.  tamptell 
the  goods  were  put  into  the  hands  of  the  jokers  to  felli 
in  difcharge  of  prior  debts  ^  it  is  ^not  thetef Olr^  tH^'  caf^^  ' 
'of  a  mere  pledge  like  Ne^fim^i.^rhartam.''  TSl^^asa 
fadkor  who  has  authority  to  fell  the  goodsr  HA  ^  lieil  for 
his  advances  upon  them,  and  may  retain:  for*  fuch  ad- 
vances \  in  like  manner  he  may  authorize  anptjierf  tg   ; 
whom  as  broker  he  commits  the  goods  for  theiMurppfee 
of  Tale,  and  who  makes  advances  upon  them^  \o  f^lam 
alfo.    It  is  for  the  intereft  oif  ^e  confignor  that  tfai* 
broker  (hould  have  tli'is authority,  as  it  willfaciHtate  dtie 
rsdfing  money  to  anfwer  the  bills  of  the  confignor; 
otherwife  the  goods  muft  fvequently  be  fold  to  a  difad- 
vantage^  inftead  ,bf  waiting  for  the  heft '  mark^>    In 
Pubikey  Bart:  v.  Keymer{c),  it  was  held  that  the  broker 
ought  retain  for  advances  made  on  the  credit  of  goods. 

{a)  X  Ld.  Paym,  27 U     ilMod.  156, 

•  lodged 
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lodged  in  his  hands  by  the  confignees,  agsdnft  the  owner 
of  the  goods.  [Lord  ElUnborougb  C.  J.  There  the 
broker  had  a  lien  for  the  duties  ;  here  it  does  not  appear 
that  the  defendants  had  any  lien ;  Lord  Eldon  held  that 
die  broker  was  not  bound  to  take  the  indemnity  of  an* 
other  in  lieu  of  his  lien.]  In  Haille  ▼.  Smith  (a),  a  bill 
of  lading  was  indorfed  as  a  fecurity  for  future  advances, 
and  Eyre  C.  J.,  who  did  not  agree  with  Buller  J.  in 
LicUarrofv  t.  Ma/ottf  yet  held  that  the  indorfement  of 
the  bill  of  lading  operated  as  evidence  of  the  change  of 
property,  and  faid  that  in  ninety*nine  times  in  an  hun* 
«lred  it  would  be  conclufive. 


1813. 


Martiiti 

0gainfi 

COLEt 

and  Others* 


Richardfon  in  reply.  If  the  pawnee  choofes  to  abftain 
from  making  enquiries  either  from  motives  of  intereft, 
or  from  the  pr)£lice  of  his  trade ;  he  muft  take  the  con- 
fequence.  It  is  faid  that  the  bill  of  lading  might  have  been 
indorfed  fpecially  \  -  the  fame  argument  was  urged  in 
Wright  V.  Campbell^  but  it  has  never  tieen  held  necef- 
lary ;  and  furely  the  fymbol  of  the  property  can  never 
tend  to  miflead  more  than  the  poiTeffion  of  the  property 
itfdf.  Evans  v.  Marlitt  only  decided  that  where  goods 
iirereconfigned  by  bill  of  lading,  fuch  a  property  was  in 
the  €onfignee  as  would  maintain  trover  ^  but  it  may  be 
admitted  that  a  h£kot  or  confignee  in  a  variety  of  cafes 
may  fue  in  refpe£^  of'  property  configned  to  him ;  fuch 
as,  in  defence  of  the  property  if  invaded,  or  for  the  price 
of  it,  if  fold  by  him }  and  perhaps  he  may  be  cbnfidered 
as  the  proprietor  againft  all  the  world  except  his  ppnci- 
pal.  As  to  this  being  not  an  ordinary  pledge  of  goods, 
but  a  depofit  for  the  purpofes  of  fale,  if  the  broker  had 
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not 


X4(5 


CASES  m  HILARY  TERM 


Martini 
sgainfl 

Co  LEI 

and  Others. 


not  gone  beyond  that  objeft,  the  plaintiff  would  hate 
had  no  caufe  of  complaint ;  and  that  was  the  cafe  of 
Puheney  v.  Keymer. 

Lord  ElLENBORotTGH  C.  J.     I  think  that  the  plaintiiF 
is  entitled  to  recover.    The  fliorl  fUm  of  the  argument 
•  is  this,  that  by  the  terms  of  the  bill  of  lading  (which 
create  the  only  difficulty  in  the  cafe),  the  goods  wen? 
configned  to  Vos^  and  for  any  thing  that  appears  to  the 
contrary  to  the  ufe  of  Vos  /  and  therefore  it  mighl  be 
a  queftion  whether  Vos  ^2,%   not  originally  interefted 
in  them  \  but  it  is  fo  ufual  to  do  this  in  cafes  where 
the   party   is  only  fa£lor,    that  I  cannot  rely  on  this 
argument.    It  is  the  cafe   then  of  a  confignment   to 
Vos  by  bill  of  lading,  without  fpecifying  that  the  con- 
iignment  was  made   to  him  in  refpcft  of  any  parti- 
cular character  he  bore.    It  is  indeed  much  to  be  re- 
gretted that  a  bill  of  lading,  inftead  of  being  launched 
into  the  world  as  an  inftrument  of  equiyocal  import, 
ihould  not  have  defignated  upon  the  face  of  k  in  what 
chara<Ser  the  confignment  is  to  be  made,  where  it  is  in- 
tended that  the  confignee  ihould  fill  that  of  faAor  only. 
If  that  had  been  done  in  this  cafe,  it  would  have  obviated 
all  doubt :  however,  when  we  get  at  the  fubftance  of 
the  tranfaAion  as  it  now  (lands,  it  amounts  to  this,  that 
the  parties  flood  only  in  the  relation  of  principal  and 
fa£ior.    But  it  has  been  decided  ever  fince  the  cafe  of 
Fattrfon  v.  Tafi)^  that  a  faflor  cannot  pledge.     Perhaps 
it  would  have  been  as  well  if  it  had  been  originally  de- 
cided that  where  it  was  equivocal  whether  a  perfon  was 
authorized  to  tJOl  as  principal  or  fa^or,  1^  pledge  made  by 
f uch  a  perfon  free  from  any  circumftances  of  fraud  was 
valid.    But  it  is  idle  now  to  fpeculate  upon  this  fubje£l, 

fine* 
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fince  a  long  feries  of  cafes  has  decided  that  a  fa£ior 
cannot  pledge.      But  it  is  faid  that '  Evans  r.  Marlett 
fliers  that  the  confignee  of  goods   may   maintain  an 
a£iion  for  them.     What  then  ?    So  may  many  perfons 
who  have  but  a  fpecial  property ;  as  a  carrier,  who  is  the 
mere  inftfument  of  conveyance,  and  to  whom  the  goods 
•are  only  fent  for  a  fpecial  purpofe ;  fo  a  warehoufe- 
keeper,  who  has  them  for  fafe  cuftody  only,  and  many 
others  who  do  not  pretend  to  any  abfolute  property. 
The  decifion  therefore  in  Evans  v.  Marlett  does  not  con- 
clude any  thing  adverfe  to  the  propofition  in  Paterfon  v. 
Ta/b.  ,  Where  indeed  a  fa£lor  by  the  aflent  of  his  prin- 
cipal exhibits  himfelf  to  the  world  as  owner,  and  bj 
that  means  obtains  credit  as  owner,  the  principal  will  be 
-liable  who  fumiflied  the  means;  that  was  fo  decided 
before  me  at  Guildhall^  and  this  Court  afterwards  refufed 
a  new  trial  (^)..    But  how  does  this  cafe  ftand ;  Vos  was 
the  debtor  of  the  plaintifF;  therefore  he  could  have  no 
claim  on  the  goods.    He  receives  the  goods  as  fafbor, 
and  afterwards  puts  them  into  the  hands  of  the  defend- 
ants as  brokers^  with  inftruflions  to  do  the  needful.    The 
defendants  therefore  received  the  goods  in  order  to  fell 
them ;  which  makes  the  only  di(lin£tion  between  this 
and  the  former  cafes,  viz.  that  here  the  pofleffion  of  the 
defendants  was  legal  in  the  firft  inftance.     The  defend- 
ants then  having  authority  to  fell  the  goods,  if  they  had 
advanced  money  for  any  purpofes  conne£bed  with  the 
fale,  and  forwhich  brokers  in  the  ordinary  courfe  of 
difpofing    of    goods  ^re    accuftomed    to    advance    it/ 
would  have  had  a  lien  in  refpedl  of  fuch  advance ;  but 
m>  claim  of  that  fort  is  preferred  by  them  3  but  in  this 
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ftate  of  things  the  pofTef&on  i$  demanded  of  them>  and 
they  do  not  fet  up  any  fuch  lien,  but  refufe  to  deliver  the 
goods  without  payment  of  the  debt  due  to  them  for  the 
whole  amount  of  their  advances  made  to  Vos  not  only 
on  the  faith  of  thefe  goods  in  particular,  but  alfo  of 
other  goods*  That  is  an  unfounded  claim,  according 
to  the '  cafe  of  Paierfon  ▼«  Tajh^  and  the  other  cafes* 
Under  thefe  circumftances  I  think  that  the  plaintiff  k 
entitled  to  recover.  The  cafe  might  have  been  difierent, 
if  the  plaintiff  ultra  the  bill  of  lading  had  given  colour 
of  title  to  Vos^  fo  as  to  have  induced  the  defendants  to 
believe  that  Vos  was  the  proprietor  of  the  goods. 


Lb  Blanc  L  Whether  it  might  not  originally  have 
better  atifwered  the  purpofes  of  commerce  to  have  con- 
fidered  a  pei/bn,  in  the  fituation  of  Vos^  having  the 
apparent  fymbpl  of  property,  as  the  true  owner  in  re* 
fpeA  of  that  perfon  who  deals  with  him  under  an  igno- 
rance of  his  real  charaA^r,  is  a  queflion  upon  which  it 
b  now  too  late  to  fpeculate,  fince  it  has  been  eftabliflied 
by  a  feries  of  decifions  that  a  faAor  has  no  authority  to 
pledge,  whether  the  perfon  to  .whom  he  pledges  has  or 
has  not  a  knowledge  of  his  bemg  factor.  Here  Vos  was 
clearly  fa£tor  for  the  plaintiff;  and  the  circumftance  of 
the  goods  having  been  made  deliverable  by  tlie  bill  of 
lading  to  Vos  or  his  affigns  cannot  make  any  difference  ; 
jEtnce  it  conveyed  to  him  no  farther  authority  over  the 
goods  than  the  party,  who  configned  them,  intended  to 
dothe  him  with.  That  authority  was  to  fell,  and  in  th^t 
fituation  Vos  put  the  goods  into  the  hands  of  the  defen- 
dants, as  brokers,  to  fell,  and  fo  far  he  had  authority, 
and  if  the  defendants  had  a£led  up  to  their  character 
of  brokers,  and  fold  the  good8>  they  would  have  run 

9  no 
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no  riik.  But  when  brokers  exceed  their  audiority  sit 
brokers,  and  become  pawn-brokers,  by  adrancing  money 
on  the  goods  before  fale,  then  they  fubje£l  themfelves 
to  all  rifles.  The  goods  were  legally  in  the  hands  of  the 
^fendantSy  under  the  authority  of  Fes  /  but  when  they 
advanced  lyney  upon  them  to  Fes,  they  exceeded 
the  authority  which  he  had,  for  thereby  Fos  became  a 
pawner  of  the  goods  inftead  of  a  feller;  and  confo- 
quently  the  defendants,  who  cannot  haye  a  better  title' 
than  Fa/p  hare  no  right  to  retain  the  goods  in  refpeft  of 
thefe  advances  i  and  they  do  not  claim  for  any  other  ad- 
vances made  by  them  in  their  charaAer  of  brokers,  in 
order  to  enable  them  to  fell  the  goods.  It  has  been  . 
faidj  that  it  would  be  for  the  benefit  of  the  confignors 
abroad  that  their  fa£lors  (hould  have  authority  to  pledge 
the  goods  of  their  principals,  becaufe  their  confignments 
aie  frequently  accompanied  with  a  bill  drawn  on  the 
fa£lor  for  a  part  of  the  price  of  fuch  confignments.  tf 
indeed  advances  were  made  merely  to  take  up  the  bill  of 
the  confignor,  and  were  appropriated  to  that  purpofef, 
tibere  would  be  no  mifchief ;  pnd  that  might  be  confix 
dered  in  furtherance  of  the  authority  given  by  the  prin^ 
cipal  i  but  if  a  party  make  advances  to  a  faAor  without 
enquiring  for  what  purpofe  they  are  made,  he  muft  b^ 
contented  fo  reft  on  the  authority  with  which  it  fliall 
appear  that  the  fa£tor  is  clothed.  I  cannot  fee  any  dif* 
tinAion  between  this  cafe  and  the  feries  of  cafes  from 
Pater/an  v.  Ta/b^  down  to  Newfom  v.  Thornton^  in  which  . 
it  has  been  uniformly  held  that  a  broker  cannot  retain  for 
money  advanced  to  a  fa£ior,  when  the  faftor  has  become 
infolvent.  The  cafe  of  Pickering  v.  Bujk  was  confidered 
as  a  tranfaAion  of  fale,  and  not  as  a  pledge  \  otherwife 
L  J  the 
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the  Court  could  not  have  decided  it  in  farour  of  the 
.def^dant. 

Batlet  J.  I  am  of  the  fame  opinion.  A  faflor  hat 
authority  to  fell,  but  not  to  pledge ;  and  therefore  a  per* 
fon  who  takes  a  pawn  of  a  fadtor  takes  it  at  his  peril. 
If  the  principal  does  any  thing  to  induce  the  perfon  to 
believe  the  faAor  really  the  principal,  that  would  be  a 
different  cafe.  Cafes  may  periiaps  exift,  where  a  princi- 
pal, would  be  bound  by  a  pl^ge  made  by  his  fador ; 
but  fuppofing  one  of  thofe  cafes  to  be  where  money 
has  been  advanced  in  payment  of  a  bill  drawn  by  the 
principal  for  part  of  the  price  of  the  goods,  it  is  not  fo 
found  here,  on  the  contrary  the  claim  is  in  refpeA  of 
general  advances ;  and  if  it  had  been  fo  found,  I  do  not 
fay  that  it  would  have  made  any  difference.  It  has  been 
faud  that  as  a  general  rule  it  would  be  for  the  benefit  of 
the  confignor,  that  the  fador  ihould  have  authority  to 
pledge ;  that  I  deny  ;  for  it  would  not  be  for  the  benefit 
of  the  confignor  that. a  fador  fliould  have  authority  to 
pledge  for  hi$  own  debt.  But  it  is  unneceffary  to  dif- 
cufs  that  pointy  as  it  is  quite  clear,  tha»  unlefs  the  con^ 
fignor  abroad  gives  the  fa£lor  a  fpecial  authority  to 
pledge,  he  has  no  fucb  authority  himfelf. 

Judgment  for  the  Plaintiff* 
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The  King  againft  Thtf  Inhabitants  of  the  Townfliip  s^furd^, 

Feh.  6th. 

of  Bradford. 


TTPON  appeal  againft  an  order  of  two  judices  for  in  an  indenture 

the  removal  of  Thomas  Holgate^  his  wife  and  chil-  fl»p'!rTO°cMnt 

dren,  from  the  townfliip  of  Bradford  to  the  townfliip  of  [ji^e  ^o  auSw"" 

Thornton^  both  fituate  in  the  Weft  Riding  of  the  county  ''»« "*fj[^  *^j 

of  Torkf   the  court  of   quarter  feflions  difcharged  the  tohavewagei 

order,  fubje£i  to  the  opinion  of  this  Court  upon  the  fol-  himfelf  dming'^ 

lowing  cafe:  The  pauper,' Z6w»fl/Hi/^flf^,  being  upwards  notrequiVeX 

of  aa  years  of  age,  by  indenture  bearing  date  the  3d  of  ftf4'';;q,i,,4 

April  i^o^y  bound  himfelf  apprentice  to  Daw/ i^tfttfwrf/,  by  44 c. 3. 

of  Bradford^  for  the  term  of  three  years  and  tii^enty*one  indenture 

•^  ^  .  where  a  fum  of 

weeks,  in  which  indenture  was  a  covenant  m  the  fol-  of  money  is 
lowing  words,  <<  He  the  faid  Thomas  Ho/gate  doth  agree  with  the 
to  allow  his  faid  mafter  two  fliillings  per  week  weekly  'PP'^*^'*^'^ 
and  every  week,  and  to  have  (leaving  a  blank)  wages^ 
and  provide  for  himfelf  for  the  abovefaid  term/'    The 
pauper  duly  ferved  his  mafter  for  the  above  term  in 
Bradford^  and  the  two  fliillings  a^week  agreed  to  be  al- 
lowed, were  regularly  deduded  out  of  the  wages,  which 
be  confttanly  received  during  his  fervice.     The  inden- 
ture was  upon  a  15/.  ftamp,  and  it  was  obje£^ed  on  the 
part  pf  the  refpondentS|  that  the  44  G.  3.  r.  p8^  {a)  re- 
quired 

(«)  The  44  C  3.  r.  98.  /.  ^  enaOf,  that  from  and  after  the  xoth 
day  of  O&obtr  1804,  there  ihall  be  raifed,  levied,  coUeAed  and  paid  in 
J^t^laai  unto  his  majedy,  his  heirs  and  focceflors,  for  and  in  refpeA  of 
the  feTcral  inftrumcnts,  articles,  matters  and  things  mentioned,  enu* 
merated,  and  defcribed  in  the  fchedoles  marked  A  and  B  thereunto 
annexed,  the  feveral  fnms  of  money  and  duties  as  they  are  refpe^ively 
mlertcd*  defcribed,  and  fet  forth  in  the  column  of  the  faid' fchedules 
surkcd  A  and  B,  intiitnled  Mngltad,  The  fchcdnle  A  anoczed  to  the 
J- 4  aa. 
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1813*        quired  a  ftamp  of  i/.  lar.^  and  therefore  the  indentme 

was  void.  ^ 

Burrougb  and  Hullockm  fupport  of  the  order  of  fef* 
fions,  contended  that  the  agreement  by  the  pauper  to 
allow  his  mafter  2/.  per  W6ek  ^  did  not  require  an  addi- 
tional ftampi  becaufe  it  did  not  come  under  the  meaning 
of  the  words  in  die  fchedule,  as  a  fum  or  value  con- 
traded  or  agreed  for  with  the  apprentices  which  words 
are  the  fame  as  thofe  ufed  in  the  ftat.  ^Ann,  c.  9.  /  32.9 
and  relate  only  to  money  contra^ied  for  by  way  o^  pre* 
mium  to  the  mafter.  [Lord  ElUniorough  C.  J.  inter- 
rupted  them  by  obferving  that  the  mafter  of  an  appren* 
tice  is  by  law  entitled  to  the  whole  of  his  earnings,  and 
a&ed  whether  this  amounted  to  any  thing  more  thatt 
his  remitting  a  part  of  them  inftead  of  taking  the 
^hole.] 


Scarlett,  contrl,  admitted  that  if  the  Court  viewed  the 
cafe  in  that  light  it  would  fall  withhi  the  authority  of 
ReM  V.  Wantage  {a)  i  but  he  fubmitted  that  this  was  to 
be  conCdered  as  an  agreement  to  allow  the  mafter  a/,  per 
week  ultra  the  amount  of  the  apprentice's  earnings^ 
which  the  mafter  was  ftill  entitled  to  take,  there  being  no 
claufe  in  the  indenture  to  reftndn  him.  '  The  meaning 
therefore  of  the  agreement,  as  appears  by  the  contraQ^ 
was  this,  that  the  mafter  fhould  allow  wages  in  confi- 

(a)   l£aft^6ot. 


^Q,  containt  the  following:  **  indenture  of  apprenticefliip,  where  the 
fum  or  Taloe  ghren,  paid,  contraAed,  or  agreed  for  with  or  in  relatioQ 
to  foch  appienticc,  (hall  not  exceed  zo/.j-^i^j. ;  exceeding  10/.  and  not 
•xceeding  iqA«— xA  lOi." 

deration 
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dendon  of  the  apprentice  providing  for  himfelf,  dedud*        18 13, 

ine  out  of  thofe  wages  is.  per  week,  which  was  a  benefit        "^ 

^  ,  ^  The  Kino 

itfttlting  to  the  matter.  arahft 

The  Inhabl. 
tants  of 

Lord  Ellenborouch  C-  h  If  the  words  of  the  cove-  B»^»o»»- 
ikant  were  tranfpofed,  they  would  run  thus,  the  pauper 
to  have  wages  and  to  allow  his  mafter  a/,  per  week,  and 
then  there  would  be  no  doubt  of  then:  meaning  an  allow- 
ance out  of  the  wages  fimply,  and  what  difference  does  the 
order  in  which  they  now  ftand  make  in  the  fenfe  ?  It 
therefore  can  never  be  confidered  as  a  boon  to  the  mafter^ 
who,  inftead  of  having  the  labour  of  his  apprentice  for 
nothing,  which  he  was  entitled  to  have,  agrees  to  pay 
kim  wages,  deducing  xs.  per  week  out  of  them. 

Lx  Blanc  J.  The  mafter  had  a  right  to  the  whole  of 
die  earnings,  but  allows,  by  way  of  wages,  fuch  a  fum 
*  they  are  computed  at  minus  zs.  per  week  on  account 
of  his  providing  for  himfelf • 

Batlxt  J«  concurred* 

Order  of  Seffions  confiimed* 
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saiuria^,  Thc  KiNG  agaitiji  The  Inhabitants  of  South 

^'^'^'^  Bbmfleet. 

Where  the  JJENRT  BREWITT,  his  wife  and  family,  were 

r^^hoir*"'  removed  by  order  of  two  juftices  from  the  pa- 

cibte  in  the  rifli  of  Fobbing  to  the  parifli  of  South  Betnfleet^  both  in 

which  he  had  the  county  of  Effesi.    The  feflions,  on  appeal,  confirmed 

let  for  50J.  per  i.i.r»  t  ••  rt-^  1 

annom.  rented    the  Order,  fubjecl  to  the  opmion  of  this  Court  on  the 

a  teyemcnt  in     ^  ,.  .  ' 

thepariftofA  followmg  caie, 

V^^t^^f  The  pauper  Henry  Bremtt  being  legally  fettled  in 

rrS'th^rt  o  ^*^*  Bemfleet^  left  that  parifli  and  went  to   Fobbing^ 

days:  held  that  where  he  rented  and  lived  40  day  s^  in  a  houfe  of  the 

he  did  not  gain  i-        ,  .  ■      . 

a  fettiement  in  Value  of  eight  gumeas  per  annum,  havmg  previoufly  to 
jiot  be  conft.  and  at.  the  time  of  his  quitting  SotUb  Bemfiat^  and  during 
ooeupierofthe  ^'^  refidence  in  Fobbing^  and  when  the  order  of  removal 
freehold  eftate.  ^^g  j^ade,  a  freehold  eftate  in  South  Bemfleet  which  he 
had  let  at  the  ^ent  of  iL  i  ox.  per  annum. 


PoJiy  smd  Waljbrd,  who  oppofed  the  order  of  feffions* 
were  called  upon  by  the  Court,  and  contended  that  by 
coupling  the  intereft  of  the  pauper  in  the  freehold  with 
the  renting  of  the  leafehold,  lie  giiined  a  fettiement  in 
Fobbing  within  the  meaning  of  the  ftat.  13  &  14  Cam* 
The  words  of  that  ftatute  are  «  coming  to  fettle  in  any 
tenement,"  which  means  any  property  that  in  point  of 
law  is  a  tenement ;  they  are  therefore  large  enough  to 
embrace  the  freehold  as  well  as  leafehold  intereft  of  the 
pauper,  which  taken  together  are  of  the  value  of  lo/. 
a-year.  A  perfon  in  the  occupation  of  fuch  a  tenement 
is  not  likely  to  be  chargeable,  and  therefore  not  an  ob-^ 
jed  of  removal  contemplated  by  the  z€t.    According  to 

4  Lord 


IK  THE  Fifty-third  Teae  of  GEORGE  III. 

Lord  Hardvncke  in  R.  v.  SandnAch  (j),  «  the,  ability  of 
the  perfon  to  occupy  a  farm  or  tenement  of  the  value  of 
id/.  a-year>  (hall  exclude  the  prefumption  of  his  being 
likely  to  be  chargeable  i'*  and  in  R.  y.  FilhngUy{b)^ 
Afbburfl  J.  faid,  <<  If  a  man  has  fuflScient  credit  to  be 
trutted  with  a  tenement  of  loA  a^year,  even  out  of  cha- 
rity, that  is  fuflScient  to  anfwer  the  intent  of  the  ilatute^ 
becaufe  fuch  a  perfon  is  not  likely  to  become  charge* 
able."  If  that  be  fo,  it  would  be  ftrange  if  a  perfon  who 
has  an  intereil  in  a  freehold  eftate  {hould  be  held  likely 
to  be  chargeable.  As  to  the  cafe  of  Rex  y.  Zouth 
Lynn  {c)^  where  it  was  faid  that  the  party  muft  ftand  in 
the  relation  of  tenant  to  the  property ;  that  was  only  in 
allufion  to  the  particular  circumftances  of  that  cafe. 
Rix  V.  Donnington  {d)^  and  Rex  v.  Culmfheh  (^),  (hew  that 
the  occup2Uion  of  a  leafehold  may  be  coupled  with  the 
pofleflion  of  a  freehold.  [Lord  EUenborough  C.  J.  Thofe 
were  all  cafes  of  occupation  \  but  is  there  any  cafe 
which  (hews  that  an  occupation  as  tenant  may  be  coupled 
with  an  intereft  as  landlord  ?]  An  zfXval  perfonal  oc- 
cupation of  die  whole  is  not  neceflary }  a  legal  occupa- 
tion as  to  part  is  fuflicienti  according  to  Rexy.  Lland* 
verras[f)f  where  the  pauper  had  underlet  a  part  of  his 
tenement,  and  refided  on  the  remainder  only,  yet  he  was 
held  to  have  gained  a  fettlement  in  refyeO,  of  the  whole. 
In  that  cafe  indeed  the  tenement  was  wholly  leafehold  ; 
but  the  fame  rule  applies  ik  fortiori  where  it  is  partly 
freehold.  [Lord  EUenborough  C.  J.  There  the  whole 
tenement  was  in  the  fame  parifli.]  That  was  held  to  be 
upneceflary  i(i  RexY.J)onnington  and  Repct.  Culm/lock. 
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[Lord  ElkiAorougb  C  J.    Bat  in  thofe  cafes  there  was  u 
Th  Ki         aftttal  occupation  of  the  whok.] 

The  Inhalii. 

untt  of  Lord  ELLENBoitouGH  C.  J.    It  IS  unneceflary  to  hear 

BsMVLBST.  ^®  other  fide.  This  can  never  be  called  an  occupation 
of  a  freehold  intereft ;  where  there  was  no  occupation 
in  fad,  it  being  leafed  out  to  another,  and  without  fome 
6ccupation  the  pauper  cannot  gain  a  fettlement.  The 
Cafes  have  already  gone  far  enough  ;  the  mode  of  rea* 
foning  adopted  to-day  would  go  to  (hew  that  having  anjf 
intereft  whatfoever  was  an  occupation  $  and  if  puflied  a 
little  farther  would  take  in  property  in  the  funds. 

liE  Blanc  J.    The  words  of  the  ftatute  are  ^<  come 
to  fettle  in  any  tenement,"  which  have  been  fufficiently 
departed  from  already,  when  it  was  decided  that  if  a 
perfon  take  a  tenement  of  the  value  of  lo/.  a-year,  and 
underlet  a  part,  he  will  thereby  gain  a  fettlement  \  but 
the  ground  of  that  decifion  was  that  he  had  credit  to  be 
truded  with  loA  a-year.      Here,  however,  the  pauper 
had  only  credit  for  a  lefs  fum  than  xo/.,  viz.  8  guinea! 
a-year.    But  it  is  faid  he  had  property  of  his  own  elfe« 
where;  of  that,  however,  he  was  not  the  occupier;  but 
an  ingenious  argument  is  raifed  from  what  fell  from  the 
Court  in  other  cafes  to  {hew  that  the  principle  of  thofe 
cafes  is  applicable  to  this,  where  he  never  occupied  to 
the  value  of  lo/.  a-year,  becaufe  it  is  faid  that  he  was 
not  likely  to  be  chargeable ;  but  it  is   fufficient  to  fay 
.  that  thofe  cafes  are  not  like  the  prefent,  and  that  there 
is  no  cafe  which  feems  to  have  gone  the  length  contended 
for. 

Batlit 
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Batlbt  J.  According  to  the  argument,  if  a  perfo^ 
having  property  of  his  own  of  5A  a-year  value  in  CcrtH 
tvallf  leafed  it  out  and  came  to  occupy  a  tenement  of 
5A  a-year  in  London,  that  would  be  coming  to  fettle  on 
a  tenement  of  to/,  a-year,  and  the  party  would  gain  a 
fettlement  in  London.  Such  a  conftrufiion  of  the  a£k 
would  be  a  violent  departure  from  the  words  of  it 

'  Order  of  Seflions  confirmed. 
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Nohm,  KnoM,  and  TroUepe  were  in  fupport  of  the 
order* 


Wilson  uui  Others  againfi  Kymiri  M^Tagoart,  Mind^f, 
and  Others* 


nrHE  plaintiffs  declared  as  owners  of  the  {hip  Harmony,  where  the 

for  the  freight  of  a  certain  quantity  of  fugar  and  ^^ /^« 

nrni  from  St,  Croix  to  Lomlon,  and  ftated  that  the  matter  Sirbj^wlf S 

figned  biUs  of  ladmg  for  the  fame  deliverable  to  miliams  Jjl^i^^ ^V^*" 

and  Wil/on  or  their  alEgns,  he  or  they  paying  freight  for  he  or  they  pay. 

the  laid  goods ;  that  the  Ihip  amved  on  the  ift  of  July  the  fane,  in- 

i8io,  of  all  which  the  defendants  had  notice.    That  the  defendants, 

faid  bills  of  ladmg  were  indorfed  by  frdlliamx  and  JFilfin  Sr  adT^^' 

made  bjr  thenit 
and  the  carf^  mi  iti  arrival  was  landed  at  the  tf^efi  Jn^  docks  in  the  namea 
of  the  eou£|;iiecs«  but  was  entered  at  the  cu(lom-houie  by  the  defendants  in 
their  own  names;  and  afterwards  the  defendants  obtained  delirery  from  the  Wefi 
Irndm  docks  onder  an  order  from  the  eenfignees  for  that  parpofci  and  not  under 
the  bill  of  lading:  Held  that  the  receipt  of  the  cargo  by  the  defendants  under 
the  order  of  the  confifnees  was  not  a  fnfficient  ground  to  ratfe  an  implied  affumpfit  on 
their  part  to  pay  the  freight,  and  the  entry  at  the  cuftom-houre  made  no  diir.'rence ;  but 
ss  it  apfiepred  from  prefioos  dealiugs  that  the  defendants  had  been  in  the  habit  of  re- 
ceiving goods  in  the  fame  manner  and  paying  the  freight  for  them,  that  was  confidered 
Mkient  to  raife  fnch  an  implied  promife.  The  tieo  of  the  p^aintifTs  (the  fliip>owners) 
for  freight  continoed  alter  the  landing  of  the  cargo  at  the  H^eft  ladia  docks,  althoueh 
they  M  not  give  notice  to  the.  company  to  retain  the  cargo  until  payment  of  the 
frcigfal* 

to 


Ktmu. 
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1813.        to  the  defendants^  who  thereby  became  the  aflignees  of 
•~""^         Williamt  znd' Wiijon  in  that  behalf,  and  owners  and  pro- 

WlLSOM  .  . 

ggainft  prietors  of  the  faid  goods ;  and  thereupon  in  confidera- 
tion  of  the  premifes,  and  that  the  plaintiffs  as  fuch 
openers  of  the  (hip,  at  the  fpecial  inftance  and  requeft  of 
the  defendants,  would  deliver  the  faid  goods  from  and 
out  of  the  faid  (hip  to  the  defendants  under  the  faid  bills 
of  lading,  the  defendants  undertook  and  promifed  the 
plaintiffs  to  pay  them  freight  for  the  faid  goods  accord- 
ing to  the  faid  bills  of  lading.  That  the  plaintiffs  con- 
fiding in  the  faid  promife  and  undertaking,  did  deliver 
the  faid  goods  out  of  and  from  the  faid  (hip  to  the  de- 
fendants under  the  faid  bills  of  lading ;  and  although  the 
defendants  had  and  received  the  faid  goods  out  of  and 
from  the  faid  fliip  under  and  by  virtue  of  the  faid  bills 
of  ladmg,  and  the  freight  according  to  the  faid  bills  of 
lading  amounted  to  3000/.,  yet  the  defendants  did  no^ 
although  requefted,  pay  the  faid  freight,  &c.  There  were 
feveral  other  counts,  and  amongft  them  the  fourth  count 
was  in  the  common  general  form,  that  the  defendants 
on  the  fame  day,  &c.  were  indebted  to  the  plaintiffs  in 
3000/.  for  certain  freight  due  and  payable  from  the  de- 
fendants to  the  plaintiffs  in  xefpeGt  of  certain  goods  be- 
fore that  time  carried  on  board  a  certain  other  fliip  from 
St.  Croix  to  London,  and  delivered  at  London  to  the  de- 
fendants and  at  their  requeft  :  and  being  fo  indebted  the 
defendants  in  confideration  thereof  promifed  to  pay  it. 
There  were  alfo  the  common  money  counts. 

It  appeared  in  evidence  before  Lord  Ellenborougb  C.  J. 
at  the  trial  in  London,  that  the  (hip  Harmony  was  let  to 
freight  by  the  plaintiffs  to  a  houfe  at  Liverpool^  now 
under  the  firm  of  Williams  and  Wilfon,^  to  whom  the 
goods  were  confignedj  and  who  received  the  bills  of 

lading 
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lading  for  the  fame,  which  were  in  the  ufual  form  to 
deliver  the  goods  to  Williams  and  Wilfon  or  their  affigns, 
be  or  they  paying  freight  for  the  fame.     The  defendants         againft 
were  confiderable  brokers   in  London^  and  being  very       J^^****- 
largely   in  adraAce  to  Williams  and  Wilfouy  by  whom 
they  were  employed  as  brokers,  took  from  them  by  way 
of  fecurity  the  bills  of  lading,  and  afterwards  made  fur- 
ther advances  upon  them,  which  bills  of  lading  Williams 
and  Wiifon  indorfed  to  them  before  the  arrival  of  the 
Harmony^  which  was  reported  at  the  cuftom-houfe  in 
London  on  the  xpth  of  Jjihe  i8  lo,  after  her  entrance  into 
the  Weft  India  docks.     The  entry  was  made  at  the  duf- 
tom-houfe  by  the  defendants  in  their  names,  and  they 
paid   the  duties ;  but  under  their  dire&ion  the  goods 
were  landed  on  the  quays  at  the  Wejl  India  docks  in  the 
names  of  Williams  and  Wiifon^  their  names  being  in  the 
manifeft  as  confignees.     An  application  was  made  for 
the  freight  by  the  (hip-brokers  for  the  plaintiffs  to  the 
defendants  as  brokers  for  the  confignees  in  Augujl  1810, 
and  the  defendants  referred  them  to  the  confignees  at 
Liverfpol,  to  whom  the  plaintiffs  then  addrefled  a  letter, 
dated  7th  of  September  18 10,  demanding  2904/.  19/.  3^. 
as  the  amount  of  the  freight.     Soon  afterwards  Williams 
and  Wiifon  became  bankrupts,  and  the  plaintiffs  proved 
this  as  a  debt  under  their  commifiion  on  the  4th  of 
May  181 1,  and  ftated  that  their  demand  arofe  under  the 
charterparty  of  3d'  OBober  1809.     On  the  3d  of  July 
18 10,  the  order  of  Williams  and  Wiifon  to  the  Wejl 
India  Dock  Company  for  the  delivery  of  the  goods  to 
the  defendants  was  received  by  the  officer  at  the  docks, 
which  order  was  to  the  following  effe£l :  «  To  the  di- 
re&ors  of  the   Weft  India  Dock  Company.     Pleafe  to 
deliver  to  Meflr«.  Kymar  and  Co.,  or  tlieh:  order,  the  fol- 
lowing 


KrifBi* 
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1813.       lowing  goods  configned  to  us  (inter  alia)  the  cargo  of 
-~"^        the  Harmony.*^     (Signed  IVUliams  and  Wilfon.)    Under 
'  ogMif^         this  order  the  goods  were  transferred  to  the  defendants^ 
and  were  afterwards  fold  by  them  in  the  courfe   of 
July  and  Auguft^  and  the  amount  credited  by  them  to 
Williams  and  Wilfori^  account.    It  was  obje£led  that 
the  a£tion  would  not  lie  againft  the  defendants»  but 
fliould  have  been  1>rought  againft  Williams  and  Wilfin^ 
who  were  the  confignees,  and  to  whofe  order  the  good^ 
were  deliyered  to  the  defendants  as  their  brokers,  an4 
that  the  entry  of  the  goods  at  the  cuftom-houfe  in  the 
defendants'  names  would  not  make  ^them  liable;  an4 
Roberts  v.  Holt  (a),  Artaza  v.  Smatlpiea  {b)f  and  the  caf^ 
of  the  Iherefa.  Bonita{c)i  were  cited  in  fupport  of  this 
obje&ion.    There  was  alfo  another  objeAion  made,  viz. 
that  the  plaintifiFs  had  parted  with  their  lien  by  landing 
the  goods  at  the  W^  India  docks,  and  therefore  there 
was  no  continuing  lien  at  the  time  of  the  delivery  to  the 
defendants,  the  parting  widi  which,  where  it  ftill  con- 
tinues, may  be  a  good  confideration  to  raife  an  implied 
.  afiumpfit  to  pay  the  freight,  againft  the  perfon  in  whofe 
favour  the  lien  is  relinquiflied.     Lord  ElUnbonugb  C*  J. 
upon  the  laft  objeftion  ftated  to  the  jury  that  as  die 
goods  were  removed  out  of  the  ihip  and  depoCted  at  the 
Wefi  India  docks  by  a£lk  of  law,  he  was  of  opinion  it 
ought  not  to  operate  to  the  prejudice  of  the  plaintiflF's 
lien,  which  therefore  ftill  fubfifted ;  and  upon  the  firft 
obje&ion  he  left  the  queftion  to  the  jury,  whether  ^e 
defendants  had  promifed  to  pay  the  freight  in  confidera- 
tion of  the  plaintiffs'  having  waved  their  lien,  which 
promife  his  Lordfliip  was  inclined  to  think  might  be 

(fl)  a  Shfw.  443-  (*)  I  Ejp,  N,  F,  C.  %z. 
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iioplied  £rom  the  drcumftanjces.    The  jury  found  z  rer- 
di€t  for  the  plaintiffs. 

WlLSQW 

The  cafe  afterwards  came  before  the  Court  ia  laft        aiMiufi 
Michtelmas  term^  upon  a  rule  nifi  which  had  been  ob- 
tained in  Eafter  torm  for  a  new  tnal,  when  the  objediion* 
rfjove  dated  were  more  fully  confidered. 

Porh^  Marryati  and  Can^Mly  who  iliewed  caufe^  con*- 
tended  againft  the  laft  objedHon,  that  the  45  G.  ^.c,  58. 
f*  15.  (local  z€i)y  relating  to  the  London  docksy  which 
was  in  pari  materia  with  the  39  G.  3.  c.  69.  (die  JV^fi 
India  dock  zSt^)  bad  expreftly  refenred  the  fame  lien  for. 
freight  Ih  favour  of  the  owners  of  (hips  out  of  which 
goods  (hould  be  landed,  as  they  were  fubjed  to  whilft  on 
board  the  (hip,  and  that  even  without  fuch  exprefs  re- 
fervation,  the  goods  having  been  landed  in  compliancy 
with  the  requi£itions  of  an  zOt  of  parliament,  the  lien 
would  have  been  preferved,  according  to  what  was  faid 
by  Lord  Kenyan  C.  J.  in  Ward  v.  Ftlt^n  {a).  The  Wejl  ^ 
India  docks  therefore  are  for  this  purpofe  to  be  conE- 
dered  in  all  refpefls  as  the  (hipj  and  the  perfons  who 
firft  take  the  goods  from  theace>  as  the  perfons  into  whofe 
hands  they  firft  come  by  delivery  from  the  (hip.  .  On  the 
fecond  point  they  contended,  that  juftice  required  th^ 
the  defendants,  who  had  confented  to  become  indorfees  * 
of  the  bill  of  lading  from  Williams  and  Wilfon^  and  had 
derived  all  the  benefit  from  the  delivery  of  the  cargo, 
fliottld  be  liable  to  the  payment  of  the  freight.  With 
refpedi  to  Artaza  v.  SmaUpiea,  and  the  cafe  of  the  Tiere/a 
Bonitoy  they  were  over-ruled  by  Cock  v.  Ta^or{b)9  which 
is  an  authority  to  (hew  that  the  defendants  are  liable 

{•)  X  -««/?.  51*.  (*)  "3  A»/?,  399' 
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1 8 13.        in  this  eaf«.    IBay/eyJ.    There  the  delivery  to  die  <!»- 
'  fendants  was  under  the  bill  of  lading  j  here  it  is  under 

fainjt  the  order  of  Williams  and  Wil/on»']  That  makes  no  real 
difference ;  for  the  defendants  by  confenting  originally 
-to  accept  the  goods  under  the  bill  of  lading,  became 
liable  for  the  freight,  and  cannot  diveft  themfelves  of 
that  liability  by  obtaining  a  fubfequent  order  under 
which  they  received  the  goods.  The  cafe  of  Roberts  v. 
-  Holt  has  no  bearing  upon  this :  it  only  decides  that  the 
confignee  is  liable  for  the  freight  on  receipt  of  the  goods^ 
which  does  not  appear  to  have  been  decided  before  that 
time.  In  Ward  v*  FeUon  the  bills  of  lading  were  not 
indorfed  to  the  defendant,  and  the  mafter  knew  that  he 
a£led  only  as  agent  for  the  confignee,  in  making  the 
entry  at  the  cuftom-houfe ;  therefore,  he  was  clearly  not 
liable  for  the  freight. 

Thi  Solicitor^Gineral  9xid  Puller^  contra,  contended  that 
the  39  G.  3.  c.  69./.  87.,  which  impofes  the  neceffity  of 
landing  the  cargo  at  the  Weft  India  docks,  is  totally  filent 
with  refped  to  the  continuance  of  the  lien ;  and  fup- 
pofing  that  the  45  G.  3.  c.  58.  /  15.  applied  to  this  cafi^, 
ftill  it  would  not  help  the  plaintiffs'  claim,  as  it  related 
only  to  a  particular  cafe  recited  in  it,  viz.  where  the 
duties  are  not  paid,  and  where  the  goods  are  landed  by 
the  officer,  in  which  cafe  the  company  is  authorized^ 
upon  notice  given  to  them  by  the  mafter  or  owner,  tp 
detain  the  gckids  until  the  freight  is  paid ;  but  here  the 
plaintiffs  have  given  no  notice*  The  plaintiffs  might 
have  fecured  the  freight  either  by  entering  the  goods  at 
the  Weft  India  docks  in  their  own  names,  or  giving  no- 
tice to  the  dock  company  to  retain.  [Lord  Ellenio^ 
rough  C.  J.  The  claufe  is  general  as  to  the  continuance 
i5  of 
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of  the  lieni  and  it  would  be  too  narrow  a  con(lru6iion        1813- 
to  confine  it  to  the  particular  cafe  where  notice  is  given,        —— 
which  IS  only  to  aid  the  party  in  enforcing  fuch  lien ;         a^ainjl 
but  independently  of  that  claufe,  I  (hould  hold  that  if 
goods  are  takea  out  of  the  hands  of  the  party  by  opera* 
tion  of  law,  he  (hall  not  be  prejudiced  by  it,  but  the  law 
will  retain  his  lien  for  him.     Is  not  this  point  incontrc^  • 
Tertible,  that  when  goods  on  board  a  (hip  are  fubjedl 
to  lien,  if  they  are  taken  out  of  the  (hip  in  invitum  and 
by  compulfion  of  law,  that  the  lien  (hall  be  preferved 
in  the  pbce  of  fafe  cuftody  where  the  goods  are  depo« 
fited  by  law  ?     It  feems  a  principle  of  univerfal  juftice, 
and  there  was  no  occafion  for  the  a£l  to  provide  for  it. 
Le  Blanc  J.    The   operation  of  the  claufe  *  which  has 
^been  alluded  to  is  to  place  goods  landed  under  the  regu- 
lations of  that  7L&  in  the  fame  fituation  as  if  on  board 
the  (hip.     The  39  G.  3.  c.  6i),  f.  87.  &  98.  require  Weft 
India  (hips  to  l&nd  their  cargoes  at  the  docks  under  the 
penalty  of  forfeiture,  which  is  a  landing  by  compulfion 
of  law.] 

On  the  fecond  point,  they  contended  that  Cock  v.  Taylor 
was  mainly  diftinguifliable  from  this,  becaufe  in  that 
cafe  there  was  a  taking  of  the  goods  by  the  defendant 
under  the  bill  of  lading,  and  that  was  held  to  be  evidence 
againft  him  of  an  agreement  to  pay  the  freight  due  on 
the  goods,  which  by  the  bill  of  lading  were  deliverable 
only 'to  the  confignees  or  their  affigns,  upon  payment 
of  the  freight.  But  here  the  receipt  of  the  goods  was 
under  the  order  of  Williams  and  WH/mj  and  cannot  be 
eridence  againft  the  defendants,  who  received  them 
under  that  order  only,  and  not  under  the  bill  of  lading, 
that  they  had  agreed  to  receive  them  under  the  terms 
of  the  bill  of  lading.    If  it  could  be,  then  if  thefe  goods 
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1813.  had  been  fold  through  feveral  hands  whilft  remaining  in 
•""~"  the  Wefl  India  docks,  the  purchafer  who  received  them 
«iainfi  from  the  docks  would  be  liable  for  the  freight,  although  he 
had  given  .a  full  price  for  them,'  under  an  ignorance  that 
the  freight  had  not  been  paid,  which  would  be  a  moft  incon- 
venient rule  of  commerce.  As  to  the  cafe  of  Lodergreefi  v. 
Blighty  cited  in  Cod  v.  Taylor  {a)  it  only  decided  that  the 
contra£t  for  freight  being  entire,  the  captain  had  a  lien  for 
the  whole  freight  on  the  remainder  of  the  cargo,  after  a 
part  delivery  of  it,  but  there  it  appeared  that  th^  defen- 
dant who  was  held  liable,  had  received  the  goods  under 
the  bill  of  lading.  The  making  the  entry  at  the  cuftom- 
houfe  in  the  names  of  the  defendants,  according  to  Ward 
V.  Fulton  will  not  make  them  liable.  [Lord  Elhnbo^ 
rough  C.  J.    That  was  certainly  done  alio  intuitu.] 

Lord  EllenborouGh  C.  J.  There  is  certamly  one 
circumftance  in  this  cafe  which  forms  a  material  dif- 
tin£lion  between  this  and  the  cafe  of  Cock  v.  Tayhr^ 
and  which  feems  to  influence  the  judgment  of  my 
brethren,  and  therefore  I  ihould  wifh  the  cafe  to  go  to 
a  new  trial,  in  order  to  enquireunto  the  inOt  on  which  that 
diftin^ion  is  founded,  and  then,  if  it  (hould  be  deemed 
neceflary,  to  confider  farther  of  that  diftinf^ion.  The 
circumftance  is  this,  that  in  Cock  v.  Taylor  the  goods  were 
delivered  under  the  bill  of  lading  only  }  here  they  were 
delivered  to  the  defendants,  who  were  entitled  to  have 
them  under  the  bill  of  lading,  and  might  have  enforced 
their  delivery  under  it,  and  from  whom  they  might 
have  been  withheld  until  the  freight  was  fatisfied :  but  it 
is  faid  they  obtained  pofieffion  of  them  under  an  order 

for 
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for  delivery  from  the  configriees, 'which  itnports  that  the  18 13. 
confignees  ftiU  continued  the  j^toprietorsy  afid  not  under  — — 
the  bill  of  lading,  although  they  were  indorfees  of  the  ngainfl 
bill  of  lading  at  the  time.  Then  the  queftion  is^  can  th^ 
law  extend  the  lien  as  againft  perfons  who  do  not  claim  ^ 
in  that  charadier  under  which  they  would  be  liable  for 
freight,  viz.  as  indorfees  of  the  bill  of  laditlg,  but  as 
the  agents  of  the  confignees,  fo  as  to  make  the  (>arting 
with  the  lien  to  them  a  ground  of  confidetation  for  an 
implied  aflumpfit  by  them  to  pay  the  freight?  That 
would  be  carrying  the  law  one  ftep  farther  than  was 
done  in  Cock  v.  Taylor,  and  in  a  cafe  of  lien  we  (hould 
be  anxious  to  tread  cautioufly  and  on  fure  grounds 
before  ^e  extend  it  beyond  the  limits  of  decided  cafes. 
It  ftfuck  me  at  the  trial  that  the  defendants,  being  in- 
dorfees of  the  bill  of  lading,  if  they  took  the  benefit  de- 
rived tinder  it,  not  having  renounced  their  claim  as  fuch 
indorfees,  muft  be  confidered  as  taking  under  it,  and 
chargeable  according  to  the  terms  of  that  inftrumenti 
which  was  eflential  to  their  title  and  which  gave  theni 
the  means  of  enforcing  the  delivery ;  but  what  weighs 
with  the  0>urt  is  this,  that  they  obtained  the  goods  not 
by  die  ftrength  of  their  title  as  indorfees,  but  as  agents 
or  fervants  of  the  confignees.  The  Court  therefore  think 
it  right  that  it  fliould  go  down  again  in  order  to  fee  if 
that  {9fQt  can  be  varied. 

Grosb  J.  There  is  a  very  material  difference  between 
this  cafe  and  Cock  v.  Taylor.  This  appears  to  me  to  be  a 
new  cafe. 

Lb  Blanc  J.    It  would  be  carrying  the  authority  of 
Cock  V.  Taylor  further  than  was  intended  or  forefeen  at 
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1813.  the  time  when  that  cafe  was  decided,  to  hold  that  it 
■" — "  governed  the  prefent.  It  is  eafy  to  raife  an  implied 
jagainft  affumpfit  where  the  parties  are  cognizant  of  the  terms  on 
which  they  are  dealing,  as  where  the  dealing  is  between 
.  the  owner  or  captain  and  the  defendants,  but  it  is  not 
fo  eafy  where  the  dealing,  as  in  this  cafe,  is  between  the 
owners  and  a  third  party,  viz.  Williams  and  Wiljbiif 
for  I  conceive  that  here  the  owners  muft  be  taken  to 
have  delivered  the  goods  on  the  faith  of  Williams  and 
Wilfon.  ■ 

Baylet  J.  I  think  Cock  y.  Taylor  was  rightly  decided* 
tn  that  cafe  the  defendant  received  the  goods  as  a  pur- 
chafer  of  the  bill  of  lading,  mdcing  that  his  title  to  them, 
and  virtually  confenting  that  his  name  (hould  be  pledged 
to  the  owner  for  the  freight ;  but  here  it  feems  to  me  the 
defendants  never  did  confent  to  that,  but  ftanding  in  a 
fituation  in  which  the  owners  might  have  had  their  names 
pledged  if  they  had  claimed  under  the  bill  of  ladings  they 
adopted  the  alternative  in  which  tlysir  names  were  not  to 
be  pledged  to  the  owners.  Inftead  of  going  with  the  bill 
of  lading  they  go  with  the  order  of  Williams  and  Wiljbtf 
and  obtain  a  delivery  under  it,  in  their  names,  as  the  per- 
fons  who  were  to  be  pledged,  and  to  whom  the  captain 
would  confent  to  look  for  the  freight.  It  ftrikes  me^ 
^  therefore,  that  Williams  and  Wil/on  are  the  only  perfons 
to  whom  the  captain  has  a  right  to  look :  and  that  appears 
to  be  an  eflential  diftin^iion  between  the  two  cafes. 

Tie  Court  thereupon  made  the  rule  abfolute  for  a  new 
trial,  and  the  caufe  went  down  again  and  was  tried  before 
Lord  Ellenborough  C.  J.  at  the  London  fittings  in  this 
term,  when  the  fame  evidence  was  given  as  befoi^e,  with 

this 
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this  additional  proof,  that  the  defendants  had  upon  former        1813. 

pccafions  obtained  the  delivery  of  other  goods  under  fimi-         " 

lar  orders  from  Williams  and  IVilfony  on  which  occafions         agahft 

they  had  always  paid  the  freight.    Lord  ElUnboraagh  C.  J. 

then  told  the  jury  that  the  privity  of  contradi  under  a 

hill  of  lading  fubfifted,  between  the  (hipper  of  the  goods 

and  the  captain  \  that  the  captain  and  his  owners  had  a 

lien  for  the  freight  of  fuch  goods,  not  only  whilft  they 

remained  on  board  the  (hip,  but  alfo  in  the  Weft  India 

docks }  that  fuch  lien  might  be  waved,  or  the  goods  might 

be  delivered  upon  an  underftanding  that  the  freight  (hould 

be  paid,  in  the  fame  manner- as  if  the  goods  had  been  re-' 

tained  for  the  lien }  and  that  fuch  an  underftanding  might 

form  a  good  confideration  for  a  promife  to  pay  the  freight, 

which  promife  might  be  implied  from  the  circumftances : 

that  it  was  for  the  jury  to  conEder  whether  from  the 

former  habit  of  dealing  and  the  ufage  of  trade  they  would 

imply  fuch  promife.   The  jury,  as  upon  the  former  trial, 

found  a  ▼erdi£l  for  the  plaintiffs. 

Th  Stdicitor'-General  on  this  day  moved  for  a  new  trial, 
infifting  as  before  that  as  the  defendants  had  obtained  the 
goods  under  the  order  of  Williams  and  Wilfony  and  not 
under  the  bill  of  lading,  no  privity  could  be  inferred  be- 
tween the  plaintiffs  and  defendants  to  raife  an  implied 
aflumpfit  between  them;  and  that  as  the  Court  had 
decided  that  the  authority  of  Cock  v.  Taylor  did  not  fup- 
port  the  former  verdi£l,  fo  neither  did  it  the  prefent* 

Lord  Ellemborough  C.  J.    If  there  were  any  point 

of  law  on  which  I  entertained  a  doubt,  I  (hould  be  de- 

firous  of  having   the  cafe  reconlidered,  but  I  am  not 

aware  that  th^re  was  any  point  of  law  which  could  have 
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I  Si  3.'        becrt  prcfcnted  to  ijic  jury  otherwife  than  it  vhwr.   Tlieit 
;-  the  queftion  ia^  taking  what  has  been  the  dealing  be- 

aj^Atf^i  tween  thefe  parties  and  the  general  ufage  of  trade^  whe- 
ther the  defendants,  who  received  thefe  goods,  mud  not 
be  taken  to  have  received. them  under  the  fame  terms* 
that  they  had  always  adopted  in  other  cafes,  viz.  under 
the  fame  liability  to  pay  the  freight  as  the  original  con- 
fignees  were  under.  I  leift  it  to  the  jury  to  confider 
whether  from  the  evidence  given  Of  th^  general  habit 
of  dealing  between  the  parties,  thefe  goods  ivere  de* 
livered  on  an  implied  underftanding  that  the  fame  cOUrfe 
was  to  be  purfued  with  refped;  to  them. 

Lb  Bla1<c  J.  This  is  not  moved  upon  any  queftion 
whether  the  law  was  properly  ftated  to  the  jury,  nor  is 
it  a  queftion  now,  whether  a  perfon  merely  taking;  goods 
under  an  order  for  delivefry,  without  any  previous  deal- 
ings of  the  fame  fort,  would  be  liable  fbr  die  freight ; 
for  the  Court  intimated  on  a  former  occafion  that  he 
would  not,  and  therefore  fent  the  cafe  down  to  a  new 
tHal  to  afcertain '  whether  on  account  of  any  previous , 
dealings  between  the  parties,  there  was  any  underftand- 
ing between  them  that  the  defendants  fhould  be  liable 
for  the  freight.  It  now  appears  that  the  defendants  uni- 
formly paid  the  freight  for  the  goods  which  they  received 
on  former  occafions.  Then  the  queftion  is,  whether  the 
defendants,  who  appeared  to  aft  in.  the  fame  charafter' 
upon  this  as  upon  former  occafions,  and  did  not  commu-. 
^  nicate  that  they  were  a£ling.  in  a  different  charafter  until 

after  they  received  the  goods,  were  not  to  be  underftood 
as  receiving  them  upon  the  fame  footing  as  before,  f •  e* 
upon  an  underftanding  that  they  would  pay  the  freight. 
That  was  left  to  the  jury,  and  they  h^ve  found  that' 

there 
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diere  were  fuch  prerious  dealings,  and  ftom  tbence  have 
implied  the  undertaking.  There  is  no  queftion  of  law 
to  be  confidered ;  but  the  cafe,  if  fent  down  again,  muft 
be  decided  upon  the  fame  hSts  as  jnow  appear. 

Batlbt  J.  The  rerdiA  is  certainly  according  to  th« 
juftice  of  the  cafe.  The  defendants  were  in  the  habit 
of  receiving  goods  ^d  paying  the  freight  for  them,  and 
when  they  deceived  the  goods  in  queftion,  knew,  that 
die  freight  had  not  been  fatisiied.  They  could  not  have 
meant  then  in  this  particular  inftance  to  turn  the  owners 
of  the  (hip  round  upon  Williams  and  Wilfon^  but  muft 
be  underftood  as  having  agreed  to  pay  the  freight  as  upon 
former  occafions,  when'  the  captain  was  ufed  to  fend 
round  to  them  for  it}  and  they  cannot  be  prejudiced  by 
diiij^  becaufe  they  have  got  the  goods. 

Rulerefttfed. 


Hii^Housx  and  Others  againfi  Davis,  iUMff, 

T\EBT.      The  fecond  count  of  the   declaration  on  inamdiMiof 

which  the  queftion  arofe,  ftated  that  on  the  firft  f ^^^^''jIJJJ^J 

of  iiptmbtr,  50  G.  3.,  at  the  affixes  at  Briftol,  held  before  ^^  *j*?„P^J,'j3£ 

Wood'R.^  a  jury  qualified,  &c.  was  fwom  and  impan-  the  43  G.  3. 
•^     ''    ^  '^  c.  14a,  and 

nelled,  &c.  according  to  the  ad  of  the  43  6.  3.  c.  140.  («)  48  G.  3. 9.  iz., 

(local  and  perfonal)  for  improving  and  reVidering  more  tion  to  be  made 

conmiodious  the  port  and  harbour  of  Brifiol,  and  to  the  ixkE  Companf 

aa  of  the  48  G.  3.  c.  11.  (*)|  for  completing  the  im-  J^n^^^X"^ 

plaintifT'f  pro* 
pcrty  by  aieaoi  of  the  work*  avthorized  by  thofr  a Af  t  Held  that  the  jory  might  fire 
mtcreft  for  the  detention  of  the  fum  awarded. 

(«)  Sea  44- 107,8'  and  I54«       ■    W  8eA.  %%,  9. 

provement 
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1 8 13.        piOTemmt  of  the  port  of  Brifioli  to  afiefs  and  aviitl 


HiLROVSK 


the  fttm  of  money  to  be  paid,  and  compenfation  to  be 
^d^fi        made  by  the  faid  BryU  Dock  Company  to  the  plaintifivy 
for  an   injury  fuftained  by  them  as  occupiers  of  and 
perfons  interefted  in  certain  property  known  by   the 
name  of  the  Lime^kiln  Dock,  together  with  other  pro- 
perty adjoining  the  fame,  in  that  part  of  the  pari(b  of 
CUJim  which  is  in  the  county  pf  the  city  of  Br^ol^  by 
means  of  the  works  and  improvements  authorized  to  be 
made  by  the  (everal  ads  of  parliament  made  for  improv* 
ing  the  port  of  Bri/U,  as  claimed  by  a  certain  memorial 
of  the  plaiatiflFs,  pre&nted  to  the  faid  Company  in  that 
behalf:  and  that  the  (aid  jury  fo  fwom,  &c.  awarded 
the  fum  of  4238A  to  be  the  fum  to  be  paid  and  compen- 
fation to  be  made  by  the  faid  Company  ta  the  plaintiffs 
fpr  the  faid  injury,  &c.  by  reafon  of  the  faid  dock  and  pre« 
mifes  having  been  injured  and  rendered  ufelefs  by  means 
of  the  faid  works  and. improvements:    and  thereupon 
the  faid  Shr  6.  JTood  did  give  judgment  for  the  faid 
4138/.  fo  awarded,  &c. :  and  it  was  confidered  by  the 
faid  Judge  of  afiize  that  the  plaintiffs  (hould  recover 
tgaintt  the  faid  Bri/lol  Dof;k  Company  the  faid' fum  of 
4238/.,  and  that  the  faid  fum  (hould  be  paid  by  the  faid 
Company  jas  and  for  the  amount  of  the  compenfation 
aforefaid*    The  declahition  then  averred  a  demand  and 
non-payment  of  the  faid  fum  of  423  8A,  to  the  plaintifis' 
damage  of  500/.    Plea,  nil  debet. 

At  the  trial  before  Chambre  J.,  at  the  laft  affizes  for 
Brtftdj  the  record  ftated  in  the  declaration  was  produced 
from  the  quarter  feffions,  and  the  learned  Judge's  figna- 
ture  thereto  was  proved ;  and  it  was  alfo  proved  that  the 
plaintiffs  had  demanded  payment  of  the  fum  aflefled 
ffom  the  defendant^  who  was  treafurcr  of  the  Dock  Com- 
pany, 
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pany,  which  was  refufed,  and  a  lefoludon  of  die  Com*         1813. 
pany  was  pafied,  ftating  that  they  could  not  fis  on  any      hiliwm« 
defimtive  time  to  pay  the  money.    The  learned  Jodge        S^ 
dire&ed  the  jury  that  they  might  give  damages  for  the 
detention  of  the  debt,  and  that  the  natural  criterion  of 
thofe  damages  was  the  intereft  on  the  fum  awarded  fay 
the  jury.    Whereupon  the  jury  found  a  verdi£l  for  the 
debt  and  damages^  which  included  intereft  on  the 

fum  awarded. 

In  Micboilmas  term  a  rule  nifi  was  obtained  by  Lens 
Serjt.  for  reducing  the  yerdid  to  a  fum  ezclufive  of  the 
intereft,  on  the  ground  that  the  jury  were  not  autbcmzed 
to  give  intereft,  but  only  nominal  damages. 

PeU  Serjt.,  Burroughs  and  AUOt^  now  fliewed  caufe, 
and  contended  that  the  affeflment  made  under  the  aA  of 
parliament  was  equivalent  to  a  judgment.  The  firft 
a&  relating  to  thefe  docks  gave  jurifdiftion  to  the  fef- 
fions,  who  were  direded  to  enter  the  judgment :  then 
came  this  a  A,  which  gives  the  fame  jurifdidion  to  a 
judge  of  aflize.  Here  the  judge  has  accordingly  pro* 
nounced  judgment,  and  that  judgment  is  conclufive.  The 
jury  therefore  were  at  liberty  to  give  intereft  in  an  aAion 
brought  upon  it,  in  the  fame  manner  as  it  has  been  held 
they  may  do  in  a^Hons  brought  upon  regular  judgmentSf 
Bntwijtk  V.  Shephtrd{a)j  M^CIure  v.  DufJnn{b)%  in 
which  latter  cafe  the  intereft  given  exceeded  the  penalty 
of  the  bond ;  and  therefore  could  not  have  been  reco- 
irered  in  the  original  a£iion.  And  according  to  Blacl^ 
mare  v.  Flefnyng{c)^  even  on  a  writ  of  inquiry,  the  jury 
may  allow  intereft  upon  the  judgment.    {Le  Blanc  J. 

U)  aT.^78.  (>)  1^^,41^  (^)  7r.A44«. 

The 


IS. 
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iSt3.        The  difficulty  is,  th^t  this  is  not  a  judgment  of  any 

Court ;  what  fort  of  judgment  then  can  it   be  called  ? 

fatn/f  A  judge  of  amze  cannot,  as  fuch,  pronounce  a  judgment. 
Lord  EUittborough  C.  J.  The  aft  is  very  defeaive;  but 
it  feems  only  to  be  an  afcertainment  of  damages  under 
the  authority  of  a  judge  of  aflizej.  Supposing  this  af* 
fei&nent  not  to  amount  to  a  judgment,  it  at  leaft  became 
a  liquidated  debt  from  the  time  of  its  afcertainment,  and^ 
by  the  rule  of  the  common  law  it  is  withiri  the  general 
province  of  a  jury  to  give  damages  for  the  detention  of 
a  debt.  Then  if  they  were  competent  to  give  fuch  da* 
mages,  there  can  be  no  doubt  of  the  propriety  of  giving 
them ;  for  the  zQi  has  exprefled  that  they  (hall  give  a 
juft  and  liberal  compenfation,  which  cannot  be  done 
without  allowing  intereft  for  the  money  withheld.  Be- 
fides,  the  afleffinent,  although  in  the  form  only  of  da- 
mages for  an  injury,  is  in  fubftance  an  equivalent  for 
property  of  which  the  plaintiffs  have  been  deprived  by 
the  Company ;  it  is  therefore  like  a  cafe  of  fale,  in  which 
it  is  .clear  that  intereft  would  be  due  for  the  time  that  the 
purchafe-money  is  withheld.  If  intereft  , be  not  reco- 
verable, it  will  be  allowing  a  premium  to  the  Company 
for  withholding  the  money. 

Lens  Serjt.  and  Caflurd^  contra.  There  was  no  evir 
dence  of  the  Company's  having  withheld  payment 
through  any  fraudulent  or  contumacious  motives  j  but 
their  funds  are  defedive.  This  afleflment  is  compared 
to  a  debt  or  fale,  but  nullum  fimile  eft  idem  \  and  fo  it 
may  be  like  both,  without  amounting  to  either,  beipg  lA 
fa£l  only  a  fpecial  conclufion  of  what  compenfation  i^ 
due  to  the  individual  by  way  of  damages  for  property 
taken  from  him  for  the  public  benefit  Then  it  i^  likened 

to 
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to  a  judgment)  to  vhich  the  fame  anfwer  may  b^  given ;         1813. 
neither  if  it  refembled  a  j  udgment^  is  it  a  matter  of  courf(f  to       — — 
albw  intereft  upon  all  judgments ;  it  is  difcretionary  with         a^J^Mfl 
Courts  of  Error,  and  in  fome  cafes  they  have  difallowed  it. 
In  Blacimpre  v.  FUmyng  it  does  not  appear  from  the  report 
whether  the  original  caufe  of  ^€tion  was  fuch  as  to  bear  in- 
tereft. {Mhtt  faid  it  was  a  tailor's  bill.)  M^Clure  v.  Dun- 
hn  was  ojd  bond,  and  EntwfiU  ▼•  Shepbird  appears  to 
jha? e  beea  an  z6i\on  which  originally  bore  intereft.    HuH" 
Mr  V.  BowiSy  MS.  cafe  from  C  P.  about  two  terms  ago, 
.was  an  a£lionof  aflumpiit  upon  a  foreign  judgment;  the 
.defendant  fufiered  judgment  by  default,  and  the  jury, 
upon  the  writ  of  inquiry^  gave  inteoreft ;  and  the  Court 
held  that  the  jury  had  no  authority  to  give  intereft,  and 
;reduced  the  verdiA  to  that  extent.    WIdb  refpeA  to  this 
being  a  liquidated  debt,  it  does  not  therefore  follow  that 
it  will  bear  intereft. .   In  Hogan  v.  Pagg  {a)  it  was  held 
that  intereft  ought  not  to  be  given  on  a  fingle  bond. 
So  it  is  not  allowable  on  money  lent,  Calton  v.  Bragge{b). 
It  is  not  therefore  enough  to  prove  a  fum  of  money 
due,  unlefs  it  be  due  upon  fuch  grounds  as  will  entitle 
the  party  to  jntereft.    That  has  not  been  (hewn  here ; 
for  as  to  t^e  ena&ment  refpe^^ing  a  liberal  compenfa- 
tion,  that  is  i^ixeOtotyj  only  to  the   compenfation-jury, 
who  ;nuft  be  prefumed  to  have  given  a  liberal  compenfa* 
lion,  attending  to  the  probability  of  its  npt  being  paid 
for  fome  time. 

Lord  ELLENBoatDUGH  C.  J.  This  is  a  cafe  perfe£lly 
Mw  and  anomalpus  in^refpeA  of  any  other  proceedings. 
Jt  is  accompanied  with  this  hardihip  to  the  plaintifFs, 

(4)  I  ^.^  A  337.  (*)  X5-ff-'Aw3. 

that 
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f  gij.       that  unltfs  they  can  recorer  damages  in  thi$  adioh  for  the 

detention  of  their  debt  they  will  be  without  remedy ;  for 

!^!n£/'*      by  a  ftrange  omiffion  in  the  ad,  there  being  no  power 
Dath.        gj^^^  ^  jIjJj  ^  ^  pjjj^  Court  to  award  execution,  the 
plaintiflfs  may  wait  ad  Grxcas  calendas  before  they  will 
be  entitled  to  their  remedy.    Under  thefe  circumftances 
the  plaintift  here  will  be  in  a  much  worfe  fitnation  than 
the  plaintiffis  in  the  cafe  cited  from  the  Common  Pkas 
of  the  aAion  on  a  foreign  judgment,  where  they  ftill  had 
the  means  of  levying  by  execution  on  that  judgment  % 
whereas  here,  if  there  be  no  mcfdeof  obtaining  the  judg- 
ment of  this  Court  for  the  damages,  they  can  have  no 
execution^  and  the  only  way  by  which  the  Company  can 
be  deterred  from  withholding  payment  is  by  aHowiiig 
intereft  in  the  (hape  of  damages,  or  by  an  application  to 
the  legiflature  for  that  purpofe.   In  this  anomalous  courfe 
of  proceeding,  and  upon  untrodden  ground,  I  am  almoft 
afraid  of  adopting  any  thing  which  may  feem  like  a  ge- 
neral rule  ;  but  it  does  appear  to  me  diat  it  will  be  in 
furAerance  of  joftice,  and  the  ohjeGt  of  the  legiflature, 
to  allow  the  plaintiflfs  the  benefit  of  t}.e  intereft  aflefled 
by  way  of  damages  in  this  a&ion.    We  cannot  indeed 
call  h  properly  a  judgment,  it  being  radier  a  ftatutable 
afcertainment  of  damages ;  but  with  fome  doubt,  and 
for  myfelf  I  confefs  confiderable  doubt  in  fo  pronounc- 
ing, we  think  diat  we  (hall  be  beft  fuftaining  the  juftiee 
of  the  cafe  by  allowing  the  plaintiflfs  the  amount  of  the 
intereft  aflfeflTed. 

Lb  Blanc  J.  The  jury  having  given  intereft,  we 
cannot  fet  their  verdid  aCde  without  being  fiitisfied  that 
they  have  done  what  they  were  not  warranted  to  do  by 
law*    But  there  is  no  pofitive  rule  of  law  agunft  their 

^ing 
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giring  intenft  on  a  fum  afcertained.    The  rule  of  law  1813* 

is  affinnative  that  where  a  fum  .is  afcertained,  and  judg-  ' 

meat  afterwards  prononnced  thereon  in  a  court  of  re*  Mm^fi 


cordy  if  an  aftion  of  debt  be  brought  on  that  judgment, 
the  jury  may  gire  intereft  by  way  of  damages  for  the 
detention  of  the  debt.  The  only  queftion  is,  whether 
this  may  be  aflimilated  to  the  <;afe  of  an  adion  on  a 
judgment ;  and  I  think  it  fairly  may.  This  was  a  fta» 
tutable  provifion  to  relieve  the  Company  from  adbns  for 
damages  to  be  done  by  them  in  the  execution  of  the  zGt. 
Now  if  in  this  inftance  an  zGtion  had  been  brought,  the 
plaintifis  would  have  recovered  damages  to  the  extent  of 
die  injury,  and  had  judgment  for  thofe  damages;  but 
the  legiflature  has  appointed  another  courfe  of  proceed* 
ing,  by  afleflment  of  damages  before  a  Judge  q{  affize, 
who  is  afterwards  to  give  judgment  as  a  fan£lion  to  the 
finding  of  the  jury.  It  is  an  afleflment  in  invitum,  and 
the  party  in  whofe  favour  it  is  made  has  no  mode  of 
recovering  it  but  by  zGdon  of  debt,  and  proceeding  to 
judgment  in  a  court  of  record  upon  that  afleflment;  and 
th^n  he  may  go  on  as  in  other  cafes.  From  the  time  of 
the  afcertainment  by  the  jury  and  the  fandion  of  the 
Judge,  it  feems  marked  out  as  a  ftage  of  the  proceed- 
ing correfponding  with  that  of  a  judgment  recovered  in 
an  action;  and  therefore,  by  analogy  to  that»  it  ihoold 
feem  that  the  fum  afcertained  will  bear  intereft.  ' 

^  Batlet  J.  I  cannot  fay  the  jury  have  done  wrong ; 
on  the  contrary,  I  think  they  were  right.  It  is  an  aflefl^ 
ment  of  damages  before  a  Judge  of  aflize,  who-  aftei^ 
wards  gives  judgment  upon  it,  and  that  comes  as  near 
to  what  is  proj^erly  a  judgment  as  pcflible.  Then  the 
aA  fays,  the  Jury  Ihall  give  a  juft  and  liberal  compenfau* 

tioni 
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tion ;  and  the  jury  afcertained  the  fum  of  423 8A  to  be  a 
liberal  compen£ition  to  be  paid  in  1810.  The  queftion 
therefore  is,  whether  two  years  afterwards  a  jury  were 
not  warranted  in  concluding  that  the  party  is  damnified 
by  having  been  kept  out  of  his  compenfation  for  fo  long 
a  time :  I  think  they  were.  But  it  is  faid  this  was  no 
fault  of  the  defendant :  neither  is  this  a  proceeding 
againft  him  as  for  a  penalty,  but  only  for  the  damages 
which  the  plaintifl^  have  fuftained  by  reafon  of  the  delay 
6f  payment ;  and  although  that  delay  may  have  arifen 
from  inability,  the  damage  to  the  plaintiffs  by  the  de- 
tention is  the^fame.  Then  it  feems  that  the  intereft 
upon  the  fum  withheld  is  a  reafonable  meaf^re  of  com- 
penfation. 

^ule  difcharged. 


M.  8th. 


Huflmncl  alone 
cannot  be  the 
petitioning 
creditor  to  Tup- 
port  a  commif- 
(ion  of  bank- 
niptcy,  in  rc- 
fpcA  of  1  debt 
compofed 
partly  of  a  Aim 
of  money  doe 
to  him  in 
his  own  rtghtf 
and  partly  of 
a  fum  due  to 
his  wife  dum 
Tola. 


RuMSEY,  Ai&gnee  of  Collins,  a  Bankrupt,  againfi 
George  and  Another. 

HTROVER  for  goods  the  property  of  the  bankrupt  be* 
fore  and  at  the  time  of  his  bankruptcy,  which  the 
defendants  had  taken  in  execution  fubfequent  to  die  aft 
of  bankruptcy.  At  the  trial  before  Cbamhre  J*  at  the 
laft  affizes  at  Bri/lolf  the  trading  was  admitted,  and  Ae 
other  circumftances  neceflary  to  conftitute  a  bankruptcy 
were  fully  proved,  fubjeft  only  to  a  queftion  that  arofe 
upon  the  validity  of  the  commiffion  in  reiped  to  the 
petitioning  creditor's  debt.  It  appeared  by  die  learned 
ludge^s  report,  that  the  commiflion  was  obtained  upon 
die  petition  of  the  fhmtiW  Rufnfey ;  whofe  demands  upon 
the  bankrupt,  as  it  vras  proved,  arofe  in. the  foHowii^ 
Inanxier. 
«  xj  In 
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'  In  Jitfy  1804  the  bankmpt  borrowed  of  Mary  Spencer ^ 
widow^  who  afterwards  and  before  the  aA  of  bank* 
ruptcy  became  the  wife  of  Daniel  Rumfeji  (the  platntifF,) 
die  fum  of  90/.,  for  which  he  was  to  pay  her  intereft  bjf 
quarterly  payments.  This  intereft  was  often  applied  for, 
but  never  paid  except  once.  After  Mrs.  Spencer  married 
the  plaintiff^  application  was  again  made  for  payment^ 
and  an  anfwer  received  from  the  bankrupt  that  he  could 
not  then  difcharge  it,  but  would  as  foon  as  he  was  able. 
As  the  z€t  of  bankruptcy  was  not  committed  until  about 
May  or  June  1 809,  the  debt  of  90/.  with  the  intereft 
moft  probably  exceeded  100/. ;  but  it  was  alfo  proved 
that  a  farther  debt  was  contra&ed  with  the  plaintiff  him« 
felf,  by  a  promiffory  note  from  the  bankrupt,  dated  nth 
February  1809,  for  25/.  4^.,  and  payable  to  the  plaintiff 
or  order,  with  intereft  from  the  date.  The  affidavit  of 
debt  was  made  by  Rumfey^  and  ftated  that  the  bankrupt 
was  indebted  to  the  deponent  in  the  fum  of  150/.  for 
money  lent  by  the  deponent  and  his  wife  previoufly  to 
her  marriage,  and  for  intereft  due  thereon.  Upon  this 
part  of  the  cafe  it  was  objeded  by  the  defendant's  coun- 
fel,  that  the  debt  of  90/.  and  intereft  remained  a  debt 
due  to  the  wife :  that  the  hufband  could  not  have  fucd 
for  it  without  joining  his  wife  in  the  adion,  and  that  the 
right  would  furvive  to  the  wife  upon  her  hulband's  death 
before  the  debt  was  recovered,  and  therefore  it  was  not 
a  debt  to  the  hufband  to  entitle  him  alone  to  become  the 
petitioner  for  a  commiflion  of  bankruptcy :  and  they 
cited  the  cafe  Ex  parte  Staples  (a),  where  the  debt  was 
due  to  the  wife  as  adminiftratrix.  The  queftion  was 
referved  for  the  decifion  of  the  Court ;  and  after  the 

Vot.  I.  N  «ther 
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i8i  3*        other  parts  of  the  cafe  had  been  proVed^  the  pUihtlff 'vfat 

r"^        Bonfuited,  with  liberty  to  move  to  fet  afide  the  nonfaltf 

sgeiufi         and  enter  a  verdi£k  for  iz8/.  damages.      Accordingly 

Lens  Serjt.  having  in  Michaelmas  term  obtained  a  rule 

ntfi  for  that  purpofe, 

P^*// Serjt.  and  W.  E.  Taunton  fhewed  caufe,  and  ad<^ 
mitted  that  they  were  not  able  to  find  any  cafe  precifely 
in  point)  but  contended  that  the  principle*  of  thofe  cafes 
applied  in  which  it  had  been  decided  that  the  wife  muft 
be  joined  with  the  hufband  in  all  aftions  for  debts  due 
to  her  dum  fola  ;  and  for  this  they  referred  to  Fenner  v* 
P!ajkett{a),  i  Roll.  Abr.  {b),  Garforth  v.  Bradley  (r),  Bull. 
N.  P.  {d)i  Milner  v.  Alilnes  (^).  So  where  a  debt  is  due 
to  the  wife  as  adminidratrix)  the  huiband  alone  cannot 
make  oath  of  this  being  a  debt  due  to  himfelf  in  order  to 
found  a  commiflSon  of  bankruptcy.  Ex  parte  Staples  {/)  : 
for  which  purpofe  alfo  it  is  neceflary  that  the  debt 
{hould  be  a  legal  debt,  Ek  parte  Hillyard  (^),  Med^ 
Ucotfs  cafe  [h).  Here  the  legal  debt  was  not  due  to  ihe 
hufband  alone,  but  to  the  hufband  and  wife  in  right  of 
the  wife  \  and  if  the  hufband  had  died,  leaving  the  wife^ 
it  would  have  furvived  to  her,  Garforth  v.  Bradlejx 
They  referred  alfo  to  a  Vern.  707.,  Anonym.,  and  C§* 
Lit.  351.  ^.,  as  authorities  to  fhew  that  chofes  iii  aftion 
belonging  to  the  wife  do  not  veil  in  the  hufband,  unlefs 
reduced  by  him  into  pofleflion  during  the  coverture. 

Lens  Serjt.  and  Richardfin  contra.  The  only  cafe  in, 
point  for  the  defendant  is  the  cafe  Ex  parte  Staples^  which 

{a)  Motr.A^i.         (h)  J",  347-  -«•//.  3-         (^^  «  f^ef.676, 1. 

{i)  P.  179.  (e)  3  T.H.  631.  (/)  7  Fjw.  Jbr.  67.  /Z  la 

(jr)  a^(/:407.         lb)  Sir.  299. 

V  turned 


Geohoc. 


IN  THE  Fxrnr-THiRD  Year  of  GEORGE  III.  ij-p 

turned  upon  the  diftinftion  of  the  debt  being  due  to  the        1813. 

wife  as  adminiftratrix.     [i^  Blanc  J.  referred  to  the  cafe        — 

t>f  Majier  v.  Winter  [a)y  cited  in  Davies,'}     There  alfo         a^ainjl 

the  wife  was  executriX)  and  the  fame  diftinflion  was 

taken,  that  as  the  debt  was  due  to  her  in  autre  droit, 

ihe  ought  to  have  joined  with  her  hufband  in  fuing  out 

the  commiflton :  and  the  reafbn  given  in  Ex  parte  Staples^ 

that  the  hufband  alone  could  not  make  oath  of  this  as  a 

debt  due  to  himfelf  was  true,  for  he  could  never  have 

applied  it  to  his  own  ufe.     But  here  the  hufband  claims 

a  debt  due  to  the  wife  proprio  jure,  and  may  apply  it 

to  his  own  ufe^  and  therefore  he  is  competent  to  make 

affidavit  that  it  is  his  debt,  and  fo  the  reafoning  of  that 

cafe  does  not  apply.    The  wife  could  not  have  been  the 

.petitioning  creditor  \  for  the  fame  ftatute  which  requires 

the  oath  requires  alfo  the  petitioner  to  give  a  bond  (*), 

which  a  feme  covert  is  not  competent  to  give.     It  is  true  ^ 

indeed  that,  generally  fpeaking,  the  hufband  mud  join 

his  wife  in  afiions  upon  debts  dUe  to  the  wife ;  but  that 

is  not  fo  always  \  and  in  Brett  v.  Cumberland  (r)  it  is  laid 

down  by  Dodderidge  J.  as  a  rule  to  be  obferved,  that  the 

hufband  may  well  have  an  zOtion  in  his  own  name  with<» 

out  }x}f  wife  for  the  recovery  of  that  which  he  may  dif- 

charge  alone,  and  of  which  he  may  make  difpofition  to 

his  own  ufe.    BeGdes  here  it  stppears  that  there  was  a 

forbearance  by  the  hufband  after  the  coverture ;  and  in 

the  cafe  of  a  feme  covert  executrix,  it  was  held  that  the 

hufband  alone  may  maintain  an  zQXon  on  a  promife  in 

confideration  of  forbearance  {d).     A  fortiori  then  be  may 

(4)  1  Mmt/tg.SMnkt.  Cafes,  i»9.  (h)  5  G.  ».  ^30.  /  %$. 

(€)  3  Buifi.164.  {dj  I  talk,  117.,  and  Carfb.  46a. 
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1 8 13.        do  foy  where  the  debt  is  due  to  himfelf,  a$  in  the  prefent 
-"*"        cafe. 

RUMSET  ' 

agasMfi 

GsDKai.  j^yj  Ellbnbokough  C.  J.    A  confideratioxl  of  for- 

bearance by  the  hufband  is  a  confideration  arifing  during 
coverture,  and  exprefsly  moving  from  the  hufband,  who 
has  the  power  of  immediately  enforcing  the  claim,  and 
is  therefore  fufficient  to  fupport  a  promife  made  to  him 
alone,  who  is  the  inftrument  of  forbearance.  But  that 
queftion  does  not  arife :  the  queftion  here  is  whether, 
i  in  the  cafe  of  a  debt  belonging  to  the  wife  antecedently 
to  coverture,  the  hufband  can  treat  it  as  his  own  debt, 
when  the  law  does  not  confider  it  as  his  own  abfolutely, 
^  but  only  potentially  fo,  L  e.  provided  he  reduce  it  into 

pofleffion  during  the  coverture.  It  is  quite  clear  that 
this  debt  would  have  furvived  to  the  wife.  Then  we 
are  to  confider  what  defcription  of  debt  is  neceflary  to 
fupport  a  commiffion  of  bankruptcy.  The  c^fes  fay  that 
it  muft  be  a  legal  debt.  Is  this  fo?  Is  the  fum  of 
money  which  was  due  to  the  hufband  and  wife  legally 
the  debt  of  the  hufband;  and  can  he,  under  a  ftatute 
which  requires  him  to  make  affidavit  of  the  truth  and 
-  reality  of  his  debt,  fwear  that  this  is  his  debt  ?  I  think 
he  cannot.  The  reafoii  afSgned  in  the  cafe  of  the  ex- 
ecutrix, of  its  being  a  debt  due  to  her  in  autre  droit,  cer- 
tainly does  not  much  advance  the  argument  In  this ;  and 
therefore  I  do  not  form  my  opinion  on  that  cafe :  but  I 
take  a  diflin6l  ground,  yii.  that  this  was  not  the  debt  of 
the  hufband,  but  of  the  wife.  With  refpefl:  to  debts 
due  to  the  wife,  the  hufband  is  her  irrevocable  attorney, 
if  I  may  fo  fay ;  and  if  he  reduce  them  into  pofleffion 
during  the  coverture,  they  become  his  debt;  but  until 

13  that 
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RUMSST 


that  is  donei  they  remain  the  debt  of  the  wife,  and  all  ^ 

the  cafes  agree  that  in  the  event  of  his  death,  they  would 

furyive  to  her.    As  to  the  other  fum  of  money  which        agmmjf 

was  clearly  due  to  the  hufband,  the  two  debts  cannot 

amalgamate  and  unite  together,  fo  as  to  form  one  debt 

of  the  huiband.    That  being  fo,  I  think  that  the  hufband 

alone  could  not  make  affidavit  of  this  being  his  debt, 

becaufe  that  by  reducing  it  into  pofleffion  he  might  have 

made  it  his. 

Ls  Blanc  J.  I  think  the  nonfuit  was  right.  Two 
cafes  have  been  cited,  where  although  the  chara£ier  of 
the  parties  was  different,  yet  the  principle  applies.  One 
of  thefe  cafes,  was  determined  in  a  court  of  equity,  the 
other  in  a  court  of  law,  where  the  fame  obje&ion  was 
infilled  upon  as  in  this  cafe.  As  to  the  argument  that 
.the  wife  could  not  join  as  petitioning  creditor  becaufe 
(he  could  not  give  a  bond,-  that  would  have  held  equally 
where  the  wife  was  executrix,  or  adminiftratrix,  for  there 
the  hufband  only  could  enter  into  the  bond.  I  do  not 
fee  therefore  that  that  circumftance  will  prevent  the 
hufband  and  wife  from  being  petitioning  creditors ;  and 
if  the  debt  mufl  be  a  legal  debt  in  order  to  fupport  a 
comnufCon,  this  cannot  be  confidered  as  the  debt  of  the 
hufband,  until  he  has  reduced  it  into  pofleffion. 

BatlbtJ.  concurred. 

Ruleabfoltttt. 
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% 

S^^'TiI  Slaughter  againfi  Cheyne  and  Bryant. 


A  Hfcd  "/com 
pnfjtion  em 


HTHE  defendant  Bryant  in  1806  entered  into  a  deed  of 
h\fc\n^eiithe  compofition  with  hts  creditors  for  payment  of  a 

creditors,  under  _.  -  .-  ,  ^  9*^0^ 

vi'hich  manyof  compoution  of  10^.  in  the  pou^d  as  far  as  his  effeSs 
J|7,^^"^Jf  a '  would  extend,  and  under  that-deed,  which  embraced  in 
fuijfcqiient         jjg  ^^^15  ^H  the  creditors*  many  of  them  came  in,  but 

commiinon  of  '  '  ', 

bankruptcy,       fome  refufcd,  and  fued  him  and  were  paid.     On  the 

fuch  a  "  com- 
pounding with     1 5th  of  November  1 8 1 1  a  commiflion  of  bankruptcy  iflued 

as  will  within  againft'him,  under  which  he  obtained  his  certificate  on 
r.3». /9!dc.  the  23d  of  April  i%iz.  The  plaintiff's  execution  in 
fuptVf  thcW  thisaftion,  which  was  for  acaufeof  aSion  arifing  prior 
renifica*l"to  to*the  commiffion  of  bankruptcy,  was  executed  on  the 
piotc«his         %\ii  oi  December  iZi2y  upon  goods  obtained  hj  Bryant 

future  effca«   .  '      r         o  t        j 

from  being        after  his  Certificate.     Under  thefe  circumftances  Bryant 

liable  to  l>c  ,       »     .      •     r  r        o      • 

taken  in  eze-  obtained  a  Judge  s  fummons  for  itaymg  proceedmgs  on 
though  fon>c  of  the  fi.  fa.  as  to  the  goods  obtained  after  his  certificate, 
notromcYn^"*  which  was  oppofed  on  the  ground  that  he  had  com- 

under  the  deed  pounded  Hoith  all  his  creditors^  and  the  learned  Judge  de- 
of  compeution.     *  ^  *• 

dined  making  any  order  thereon. 

Lawes  now  moved  to  fet  afide  the  execution  levied 
on  the  defendant  Bryanf%  goods,  and  to  reftore  to  him 
150/.  3/.  paid  thereon  into  the  hands  of  the  IheriflF  of 
MiddlefeXf  upon  an  affidavit  difclofing  the  above  circum- 
ftances. He  contended  that  the  certificate  obtained  by 
the  defendant  under  his  commiffion  was  a  difcharge  of 
his  future  elFefts  from  liability,  and  that  according  to 
the  cafe  of  Norton  v.  Shahefpeare  (a),  the  prior  compofition 

(n)  ijA!^,6i9. 

with 


CuEYNt:.  * 
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with  his  creditors  would  not  defeat  the  eSe(k  of  that  1 8 13. 

certificate,  becaufe  as  all  the  creditors  did  not  come  in  """"• 

under  it^  it  had  but  a  partial  effect  and  never  completely.  a^ninft 
difcharged  the  defendant  from  his  debts. 

But  Lord  Ellknborough  C.  J.  faid  that  there  was  a 
dear  diftindion  between  this  cafe  and  Norton  v.  Shake-* 
Jpeart^  where  the  compofition  was  limited  to  one  parti- 
cular defcription  of  creditors  only,  and  did  not  extend  to 
creditors  of  every  defcription.  Here  the  defendant  as 
far  as  in  him  lies,  has  compounded  with  all  his  creditors 
of  whatever  defcription,  for  he  has  propounded  a  general 
and  equal  fattsfaflion  to  them  all,  and  therefore  it  ia 
complete  as  to  them.  The  cafe  cited  refers  to  this  very 
diftin£Kon. 

Fer  Ctdriam,  Rule  refufed. 


The  Kino  againfi  Thomas  Wildey.  rtif/dir;, 

*      -^  Feb,  9ih. 

HTHE  defendant  was  indi£led  at  the  quart^^r  feflionsi  Plea  of  auter- 

for  the  county  of  Somerfet^  for  a  larceny^  in  the  ufual   ^hich  does 
form.   To  which  indiament  he  pleaded  as  follows,  "that  "e^'cor^d'oflt! 
at  this  fame  general  quarter  feffionspf  the  peace  of  our   gji' writofcmlr 
ikid  lord  the  king  now  holden  at  the  time  and  place   bron^ht  on  a 

judgment  of 

aforefaid,  before  the  aforefaid  juilices  of  our  faid  lord  conviction  for 

felony  a<  tlie 

the  king,  he  the  faid  Thomas  w^s  in  due  manner  of  law  quarter  iedionf, 

acquitted  of  and  from  the  very   fame  identical  felony  on\y\wl\olht 

and  oflFence  in  the  faid  indiOment  mentioned,  as  by  the  ^X^  ^'/i!^"^ 

record  of  the  faid  acquittal  in  the  faid  court  here  will  though  the  jof- 

*  ticcs  return  alio 

fully  appear  \  and  this  he  is  ready  to  verify,  wherefore   the  recoid  of « 
he  prays  judgment;^  and  that  he  may  be '  difmifTed  and  ul. 

N  4  difcharged 
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x8i3»        difcharged  of  and  from  the  premifes  in  the  faid  in^jW 

_/T"        went  mentioned/'  &c.    To  this  plea  there  was  the  fol<> 

The  Kino  '    *  "^ 

«<?^<»/  lowing  replication,  viz.  <<  that  there  is  no  fuch  record  im 
the  laid  court  here  of  the  faid  acquittal  in  due  manner 
of  law  of  the  faid  Thomas  of  and  from  the  very  fame 
identical  felony  and  oflFence  in  the  faid  indidment  men- 
tioned as  by  the  faid  Thomas  is  in  his  faid  plea  in  that  behatf 
above  aUedged."  Demurrer  and  joinder  i  upon  which  the 
juftices  gave  judgment  of  refpondeas  oufter,  and  thereupon 
the  defendant  pleaded  not  guilty,  and  at  the  fame  feflions 
a  yerdiSt  of  guilty  was  found,  and  judgment  of  tranf* 
portation  for  7  years  awarded  againft  him.  Afterwards 
in  Michaelmas  term  laft  the  defendant  brought  a  writ  of 
error  on  this  judgment,  to  which  the  juftices  returned  as 
well  the  record  of  acquittal  of  the  defendant  as  the  record 
of  conviflion  above  ftated,  and  the  defendant  ai&gned 
the  following  errorsj  "  that  the  replication  was  argumen- 
tative in  this,  to  wit,  that  it  denied  the  eziftence  of  the 
record  of  acquittal  of  the  fame  felony  and  offence  men- 
tioned in  the  indi£lment,  but  did  not  alledge  that  there 
was  any  other  felony  or  offence  ever  committed  or 
charged  or  fuppofed  to  have  been  committed  by  the  faid 
Thomas  than  that  mentioned  in  the  indiflment,  and  to 
which  the  faid  acquittal  related  ^  and  alfo,  in  as  much 
as  the  replication  was  double  and  multifarious,  and  re- 
quired feveral  different  trials  (that  is  to  fay)  by  the  record 
as  to  the  exiftence  of  the  record,  by  the  Court  as  to  the 
legality  of  the  acquittal,  and  by  the  country  as  to  the 
identity  of  the  offence  mentioned  in  the  replication  j  and 
alfo  in  as  much^as  there  was  no  conclufion  to  the  repli- 
cation, as  there  ought  to  be,  pointing  out  the  mode  of 
trial  by  giving  a  day  for  the  infpe£tion  and  production 
of  the  faid  record,  or  averring  the  dSttters  contained 

in 
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ia  die  replicationy  or  praying  that  the  &me  might  be 
enquired  of  by  the  country  ^  and  laftlyi  that  by  the 
record  and  proceedings  aforefaid,  it  appeared  that  the 
Cud  liomas  Wildey  was  compelled  to  anfwer  over,  and 
had  been  convided  of  the  premifes  men^oned  in  the 
indidment,  whereas  by  the  law  of  the  land  the  faid 
Ttomas  WUJey  ought  to  have  been  difmifled  and  dif* 
diarged  of  and  from  the  premifes  mentioned  in  the  in- 
diament." 

This  cafe  came  on  upon  a  former  day  in  this  term^ 
when  E.  Lawes  for  the  defendant  below,  adverting  to 
tlie  return  made  by  the  juftices,  endeavoured  to  (hew 
ihat  by  coupling  the  two  records  together  it  was  appa* 
rent  that  the  defendant  had  already  been  acquitted  of  the 
fame  offence  of  which  he  was  afterwards  convi£led^  and 
although  this  was  not  fpecially  affigned  as  error,  yet  the 
Court  would  take  notice  of  it  under  the  general  affiga* 
ment  that  the  defendant  ought  to  have  been  difcharged 
from  the  faid  indiAment.  In  Bt/bop^s  cafe  (a)  there  was 
a  variance  between  the  writ  and  declaration,  and  after 
error  brought,  the  writ  was  removed  by  certiorari  into 
this  courts  and  the  judgment  was  reverfed,  although  the 
variance  was  not  ai&gned  for  error.  [BayUy  J.  There 
die  Court  referred  only  to  the  record  in  that  fuit.]  In 
Sir  John  Hejdot/^  cafe  (b)  a*  record  is  cited  in  which  the 
judgment  was  reverfed  for  errors  not  affigned.  [The 
Court  here  interpofed,  faying  that  they  could  look  only 
to  that  return  which  was  made  according  to  the  exigency 
of  the  writ,  and  that  the  record  of  acquittal  formed  no 
part  of  fuch  return.]    He  then  infifted  upon  the  feveral 

W  5  ^/.  37.  *.  (i)  "  iPr/.  8,  A 

errors 
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iSij.        errors  aiCgned,  and  principally  that  the  replication  VU 
bad  for  duplicity,  putting  in  iffue  the  whole  plea  which^ 

The  Kino  rr   §  *      r%     r^  ^A      •  «         ^« 

fi^ainfi  according  to  a  Ha/t  s  P.  C.  240.,  confifted  partly  of  matter 
6f  record,  and  partly  of  matter  of^faA;  adly,  that  the 
replication  did  not  contain  any  conclufion  referring  eitl^er 
to  the  Court  or  the  country,  ndr  prayer  of  judgment 
which  were  eflential;  and  upon  thefe  points  he  cited 
Pendred  v.  Chambers  {a)^  Pitt  v.  Knight  {b)^  and  Rem  Ym 
Shaiefpeare  {c). 

'  Abbott  contri,  anfwered  to  thefe  ofajediions,  that 
although  there  was  more  prolixity  in  the  replication  than 
ufuad,  yet  taking  it  widi  reference  to  the  defendant^ 
iplea,  it  amounted  to  a  plea  of  nul  tiel  record,  it  pur- 
fued  the  all^ation  in  the  plea,  and  denied  the  exillence 
of  any  fuch  record  ;  and  he  referred  to  Sanford  v.  -Ro^^ 
gers  (i),  to  (hew  that  it  was  not  necefiary  there  (hoold 
be  a  formal  conclufion,  or  that  a  day  fliould  be  given  for 
producing  the  record.  He  then  contended  that  the  plea 
was  bad,  being  informal,  and  not  agreeable  to  the  ufual 
form  of  pleading,  nor  according  to  the  rules  prefcribed  hj 
Lotd  Hale^  as  neceffary  to  be  obferved  in  fuch  plea.  It 
is  laid  down  by  Lord  Hale  (ir),  that  the  plea  of  autrefois 
acquit  is  a  fpecial  plea,  and  that  the  prifoner  muft  plead 
die  recorcf  in  certain,  and  not  expe£l  until  nul  tiel  re«  ' 
cord  be  pleaded,  for  it  is  part  of  the  prifoner's  plea,  and 
the  means  are  alfo  ftated  whereby  lie  may  poflefs  himfelf 
of  the  record.  Conformably  to  thefe  rules  a  form  o£ 
pleading  is  given  in  Vidian  (/),  and  in  Vaux\  cafe  (^}, 

(a)  Cro*  £liz.  S56.  {h)  i  Lev,  an.    %  Smwd.  97. 

(0  10  £aft,  83,  [d)  %  fFiif.  X13. 

{e)  ^mU'sP.C.cb.z^.       if)  ridhtt^t  Entries,  20p 


ig)  4*<'^44* 
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where  the  reafon  is  apparent  fer  requiring  the  record  to 

be  fet  out.    The  only  precedent  jn  fupport  of  the  prefent 

form  is  one  in  Raftah[a)i  which  appears  to  be  rather  ii         «i(nnft 

fliort  note  of  the  proceedings  than  an  accurate  ftatement 

of  what  is  required  in  fuch  plea^  for  it  does  not  even 

Youch  the  record. 

E.  Lawes  in  reply.     Admitting  the  precedent  in  Rafimt 
to  be  defe£live,  yet  that  defedl  has  been  fupplied  here 
by  the  addition  of  «*  prout  patet  per  recordum,'*  and  if 
this  plea  contains  every  thing  eflential,  it  is  no  obje£lion 
that  it  is  concife.    In  civil  proceedings  it  is  always  uAial 
to  plead  a  judgment  recovered  without  fetting  it  out 
[Lord  Ellenborough  C.  J.     A  taliter  proceflbm  eft   may 
be  generally  good  in  civil  and  yet  not  in  criminal  cafes, 
where  it  is  the  eftablifhed  mode  of  pleading  to  fet  out 
the  whole  record  for  the  reafons  given  in  Vamf^  cafe/ 
Is  there  any  authority  for  fuch  a  concife  form  of  plead- 
ing in  criminal  cafes?]     The  profecutor  might  have 
craved  oyer.     Lord  Hale  fays  (*),  if  a  record  be  pleaded 
in  bar  in  the  fame  court,  the  other  party  ihall  have  oyer 
of  the  record.    Here  the  defendant  has  vouched  the 
record,  and  therefore  the  profecutor  might  have  craved 
oyer  and  demurred  if  the  record  was  defeftive.     The 
precedent  in  Raftal  is  copied   into  Burtfs  JuJUce^  and 
has  been  ufed  as  a  common  form  of  pleading.     Stauhd^ 
fwd  {e)  fays  it  is  a  good  plea  to  an  indi£lment  for  felony 
to  fay  that  he  was  at  another  time  arraigned  before  fuch 
juftices,  &c.  and  acquitted,  and  to  vouch  the  record  % 
and  fuch  plea  (hall  be  a  good  bar. 

(d)  RafiaTi  Entries,  385.,  Ed.  1 670,  under  tit.  Gaol  Delivery,  fl  4. 
(b)  %  Maie*s  P.  C  »4i.  (c)  Simmdf.  J»,  C.  loj;. 

The 
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ment  was  delivered  by 
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Lord  Eli^bnborough  C.  J.     Since  this   cafe  was 
aigiied  I  have  looked  attentively  into  Raftal ;  and  I  find 
the  precedent  there  ftated  is  as  full  of  faults  as  it  can  be* 
Indeed  I  can  hardly  conceive  any  thing  more  faulty  ;  it 
is  even  worfe  than  the  plea  that  has  been  the  fubjed): 
of  our  confideration  \  which  however  is  perfeflly  vicious 
for  want  of  fetting  out  the  record,  to  (hew  that  the  pri« 
foner  was  legitimo  modo  acquietatus,  which  appe$irs  to 
be  neceflary  from  the  reafons  given  for  the  judgment 
sn  Vaw/^  cafe.    In  that  cafe  Vaux  was  indi&ed  for  poi- 
foning  one  Ridley^  and  in  difcharge  of  that  indi£tment 
he  pleaded  a  plea  of  autrefois  acquit,  and  fet  forth  the 
fonner  indi£iment  and  record  in  certain  \  and  becaufe 
Ae  indi&ment  was  infufficient,  and  therefore  the  life  of 
the  party  was  never  in  jeopardy,  for  this  reafon  he  was 
held  not  legitimo  modo  acquietatus,  and  fo  the  plea 
not  a  bar  to  a  fecond  indidiment  for  the  fame  ofience. 
After  this  decifion  reported  by  Lord  Cckef  adopted  and 
referred  to  by  Lord  Hale^  who  dates  pregnant  reafons 
for  its  adoption  (a),  can  we  fay  that  this  is  a  good  plea, 
la  which   there   is  nc^  indictment   fet   out,   nor  is  it 
pleaded  that  the  defendant  was  acquitted  by  verdiCl, 
nor  that  he  had  judgment  quod  eat  fine  die,  which  Lord 
HaU  fays  is  neceffary  to  be  pleaded  (i),  and  upon  the 
face  of  which  it  does  not  appear  but  that  the  defendant 
was  pardoned  ?    The  precedent  in  Rajlat  is  therefore 
one  of  the  moft  vicious  precedents  that  I  ever  contem* 
plated;  it  merely  ftates  that  praediftus  ^.adbarram 

duAttt 


IN  THE  FmwrmBD  Teae  of  GEORGE  m.  ity 

do&tts  et  al|ocutU8  qualiter  fe  vellt  de  felonift  prsedidi  ^^'S* 
acqiuetare,  dicit  quod  ipfe  alias  fcilicetj  &c.  acquietatus  ^ 
fuit^  unde  petit  judicium,  &c.  It  does  not  even  conclude  v»!/^ 
with  a  voucher  of  the  record,  as  the  precedents  uni- 
formly require,  and  Lord  Hak  deems  to  be  effential  (a)  i 
but  the  conclufion  is  quia  teftatum  eft  perprsefatos  Juft*. 
quod  prxd.  W.  acquietatus  fuit, which  might  have  been  by 
verdifi  ftill  fubfifting  in  parol.  I  cannot  conceive  how  fuch 
a  form  of  pleading  could  ever  have  been  confidered  as  fit  t6 
be  adopted.  And  yet  this  precedent  is  fet  againft  the  pi^ 
cedents  in  Fidian^  in  Faup/s  and  Vandercombh  cafe  (^), 
all  of  which  I  have  examined.  I  had  alfo  a  curiofity  to 
know  on  what  authority  the  precedents  in  Rafial  were 
founded;  and  upon  looking  at  his  prefiice  I  find  the  ^ 
author  is  anxious  to  difcharge  himfelf  from  all  refpoOi- 
fibility  refpeding  that  pare  of  his  work.  He  fays, 
^  Underftand  this,  good  reader,  that  none  of  the  decla- 
rations, pleadings,  entries,  and  precedents  that  be  in 
Ladn  in  this  book  be  of  my  making  or  compiling.^*  . 
He  then  points  at  the  fources  from  whence  they  were 
derived,  viz.  four  books :  firft,  the  old  entries  \  the  fecond, 
a  book  of  precedents  by  Mr.  Edward  Stubbis ;  the  third, 
precedents  by  John  Lucas ;  the  fourth,  a  book  of  pre- 
cedents, which,  he  fays,  •«  was  my  grandfather's.  Sir 
John  Moore,  fome  time  one  of  the  juftices  of  the  King's 
Bench,  but  not  of  his  coUeftion."  The  only  merit  which 
he  takes  to  himfelf,  which  is  undoubtedly  not  an  inconfi- 
derable  one,  is  in  the  arrangement  of  them  and  the 
index  \  but  he  exprefsly  difcharges  himfelf  from  every 
other  refponfibility  $  affigning  as  a  reafon  for  fo  doing, 

(«)  %  Haiet  p.  C.  »4a.  (*)  %  Lettcb's  Cmm  Caf.  823. 
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in  tlie  concluding  part  of  his  preface,  that  he  hfld  been 
abfent  from  the  kmgdom,  "  and  lacking  conference  with 
learned  men."  This  may  be  confidered  as  a  fufficient 
excufe  for  many  errors ;  and,  among  others,  for  the  in- 
fertion  of  that  vicious  precedent,  on  the  fole  authority 
of  which  we  are  defired  to  overturn  the  numerous  au- 
thorities laid  down  by  Lord  Coke  and  Lord  Hate^  Vwo 
of  the  moft  eminent  authors  and  judges  that  have  ever 
adorned  Weftmlnfter-halL  It  is  unneceflary  to  fay  any 
-thing  upon  the  defefts  of  the  replication,  becaufe  the 
queftion  is  taken  up  at  an  earlier  ftage  of  the  proceeding, 
viz.  the  plea,  and  upon  that  we  are  of  opinion,  without 
farther  reference  to  the  abundant  authorities  which  may 
be  found  coUeded  in  Lord  HaU^  that  the  plea  is  bad  ( 
•and  conlequently  that  the  judgment  of  the  Covrt  below 
mull  be 

Affirmed* 


M.  9th. 
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A  Rule  was  obtained  in  Trinity  term,  which  was  afteri' 
wards  enlarged  in  the  laft  until  this  prefent  term^ 


manding  them,  together  ^ith  the  fheriff  of  the  fame 
county^  if  conveniently  he  may,  purfuant  to  the  ftatute 
in  fuch  cafe  made  and  provided,  to  hear  and  determine^ 


Wkere  the 
wearerf  pre* 
Tented  a  peti* 

ti^AVfJffjins,   for  a  matidamus  to  the  juftices  of  Cumbirland^  «  comt 

prayin^  them 

to  limit  a  rate 

of  wajtcs 

according:  to 

the  provifions 

of  ftat.  5  £Kz»  -  _.       .  _  ,  r      1        i.  .  • 

t.4.fi5n  and  upou    the  application  of  certain  weavers  of   the  faid 

I  Jac.  X.  c.  d. 

/  3.,  and  the  .  . 

juftices  heard  the  petition  and  counfcl  in  fnpport  of  it,  and  after  making  mqniry  and 
esamining  wttoeflVs  upon  the  rub}c£k»  determined  that  they  could  not  make  any  rate 
more  bene6cial  to  the  weavers :  thia  Court  refufed  a  mandamus  to  the  juAiotii  to  hear  and 
determine,  although  they  did  not  examine  the  witneilcS  teoderbd  by  the  pelitioncir^  nor 
•ny  vitnefleivpon'O^th,  or  in  open  coatt. 


br. 
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county,  for  them  the  faid  keepers  of  the  peace  an<i  juf-        I8I^• 
tices  to  limit,  rate,  and  appoint  the  wages  of  weavers  in        -^— 
the  faid  county."    The  affidavits  on  which  the  rule  was         ^ainft  " 
granted   ftated  that  at  the  general  quarter  feffions  in  cvZht^lp, 
^^nVlaft,  within  fi3t  weeks  of  the  fcaft  of  Eafler,  a  peti- 
tion was  prefented  by  the  deponents  and  others,  <<  ope* 
rative  weavers  of  Carlijle  and  its  vicinity,"  difclofing  the 
reduced  ftate  of  their  wages^  and  their  total  inadequacy 
t»  procure  for  them  and  their  families  the  common  ne- 
cefiaries  of  life,  and  praying  the  juilices  to  grant  them 
relief  by  putting  in  force  the  a£ls  of  parliament  relative 
to  the  rating  of  mechanics'  wages  according  to  the  rate 
of  provifions,  viz.  the  5  Eliz.  c,/^,f.  15.  and  the  i  Jac.  i. 
c,  6,/,  2*9  and  affixing  fucb  prices  to  the  different  fa- 
brics of  cotton  cloth  as  would  enable  the  workers  there* 
#f  to  live  by  their  labour.     That  evidence  was  offered 
to  the  juftices  in  fupport  of  the  allegtitions  contained  in 
the  faid  petition,  but  that  without  hearing  fuch  evidence, 
or  making  any  inquiry,  or  calling  unto  them  fuch  grave 
and  difcreet  perfons  as  by  law  i«  required,  ^e  juftices 
wholly  refufed  to  grant  the  prayer  of  the  faid  petition, 
and  to  confider  of  fixing  a  rate  of  wages,  and  to  hear 
what  might  be  alleged  thereon,  or  proceed  in  the  matter 
as  by  law  they  ought  to  do,  and  that  no  rate  of  wages  of 
the  weavers  within  the  cottiity  has  been  made  at  any 
time  before  or  fince  the  fsud  feffions*    The  rule  waa 
oppoiied  by  an  affidavit  of  the  chairman  and  feveral  of 
th^  juftices  who  attended  at  thofe  feffions,  which  ftated 
that  the  petition  upon  being  prefented  was  attended  to 
by  them,  and  counfel  heard  in  fupport  of  it  on  the  fame 
day,  and  that  they  took  further  time  until  the  next  day 
to  confider  of  the  fubjeA,  and  after  making  every  in- 
i|airy  in  their  power  into  the  relative  iituation  of  mafters 
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1813.  and  weavers,  and  fending  for  and  examining  all  or  the 
moft  part  of  the  principal  manufa£turer8  in  the  dty  of 
CarliJUy  as  to  the  wages  allowed  to  weavers,  and  the 
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CouiIwuuwId.  P*"<>fit5  arifing  to  themfelves,  and  comparing  the  prefent 
wages  of  the  weavers  and  profits  of  the  manufaAurers 
with  the  wages  and  profits  of  former  years,  and  after 
maturely  and  attentively  confidering  the  fubjed:  to  the 
beft  of  their  judgment  and  ability,  they  were  of  opinion 
that  they  could  not  in  juftice  make  any  rate  of  wages 
which  would  be  more  beneficial,  or  more  than  the  wages 
then  allowed  to  the  weavers,  and  therefore  made  no 
order  upon  the  faid  petition. 

Park  and  Scarlett^  who  now  (hewed  caufe  againft  the 
rule,  admitted  that  the  Court  had  granted  a  fimilar  rule 
in  favour  of  the  journeymen  millers  in  Rex  v.  The  Jtifticei 
rf  Kmt{a)y  but  denied  that  it  was  under  fimilar  circum- 
'ftances  with  the  prefent.  In  that  cafe  the  juftices  re- 
fufed  to  entertain  the  fubjed:  of  the  petition  under  a 
fuppofition  that  they  had  no  jurifdi£tion  to  hear  it ;  and 
this  Court  in  granting  the  rule  only  decided  that  the  ftat* 
I  Jac.  1.  C.6.  was  a  continuing  law :  ftill  the  queftion 
y  remains  whether  the  powers  given  to  the  juftices  by  that 

'  ftatute  are  to  be  called  into  aftion  at  the  inftance  of 
individuals,  or  are  left  to  be  exercifed  at  their  own  dif- 
cretion.  The  a£l  requires  that  they  (hall  aflemble  them« 
felves  together,  and  then  gives,  them  authority  to  limit 
fttch  wages  as  they  (hall  think  meet  by  their  difcretion  , 
to  be  rated :  it  is  clear  therefore  that  it  meant  to  leave 
die  difcretion  entirely  with  the  juftices,  whether  or  not 
to  put  their  powers  into  motion.    But  adly,  fuppofing 

i'   '  they 
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thej  maf  be  compelled  upon  the  prayer  of  ochers»  here       |i8i3* 
it  appears  that  the  judices  zGted  upon  the  petition ;  for      ^ 
ther  heard  it.  and  fully  inquired  into  the  fubje£i|  and  _.  ^v^^y 
decided  that  they  could  not  make  any  rate  more  bene-  LvMBft&i.ANo. 
ficial  to  the  weavers  than  the  then  exifting  rate  of  wage^.   ^ 
They  have  therefore  done  every  .thing  which  the  peti- 
tioners required^  unlefs  indeed  it  is  to  be  contended  that 
they  are  bound  to  make  a  rate  without  ex^cifing  any 
difcretion  at  all,  which  can  hardly  be  contended  either 
upon  the  wor4s  or  the  intention  of  the  a&. 

Tcfping  and  Brougham  contrL  If  the  juftices  are 
required  by  ftatute  to  do  an  a&y  this  Court  in  the  exer- 
cife  of  its  jurifdi£lion  will  fee  that  they  do  it  properly, 
and  will  enforce  the  doing  it  by  mandamus;  and  for 
that  purpofe,  even  if  it  ihould  appear  to  be  the  true 
conftru&ion  of  the  ftatute  that  the  juftices  are  to  z€t  of 
diemfelves  in  the  firft  inftance  and  not  upon  the  peti- 
tion of  others,  will  ftrike  out  that  part  of  the  rule  which 
requires  them  to  proceed  on  the  application  of  the  weavers 
rather  than  permit  the  ftatute  to  remain  a  dead  letter. 
But  there  is  no  occafion  for  that }  becaufe  it  is  an  ac«  . 
knowledged  rule  of  conftruAion,  that  where  a  ftatute 
gives  a  remedy,  it  alfo  gives  a  means  of  attaining  that 
remedy,  and  although  the  party  on  whofe  behalf  it  is 
given  be  not  named  in  the  ftatute,  yet  he  may  enforce  it. 
Therefore  in  Re$c  v.  The  Jufiices  of  Wejimorland  {a),  a 
mandamus  was  granted  to  appoint  overfeers  for  a  ham-  ^ 
let,  upon  an  affidavit  that  there  were  poor  belonging  to 
it}  and  yet  the  13  &  14  Car.%*  c.i2.  does  not  empower 
any  individual  to  enforce  the  appointment  \  and  in  Rex 

(tf)  1  fVtlf,  138. 
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i8x3.       V.  Tie  JuJHcts  rfKent  the  mandamus  was  granted  in  the. 
.   — —       fame  form  as  now  prayed.     As  to  the  objeAion  that  the 

«/«''*/  juitices  have  heard  and  decided  upon  this  applicadon.  It 
CvMBSRLAND.  IS  ftated  that  they  would  not  hear  the  evidence  offered 
in  fupport  of  the  petition  ;  and  although  they  ftatei  on 
the  other  hand,  that  they  examined  all  the  principal 
manufaaurers,  yet  thofe  were  interefted  witnefles,  and 
it  does  not  appear  that  even  ihefe  witnefles  were  exa- 
mined upon  oath,  or  in  the  prefence  of  the  parties 
making  the  application.  Befides,  the  5  EUx.  e.  4.  /.  15, 
1(5.  is  imperative  upon  the  juftices  either  to  make  a  new 
rate,  or  to  continue  the  old  one,  notwithftanding  the  equi- 
vocal expreflions  « fhall  aflemble  themfelves,"  and  « (hall 
have  authority,*'  ufed  in  the  former  part  of  /  15.  Here 
the  juftices  have  done  neither. 

Lord  Ellenborouch  C.J.  We  are  now  occupied 
in  the  confideration  of  a  rule  to  fliew  caufe,  which  is  in 
thefe  terms,  viz.,  why  a  mandamus  ihould  not  iflue  to 
the  juftices  of  Cumberland^  commanding  them,  m  pur- 
fuance  of  the  ftatute,  to  hear  and  determine  npon  the 
application  of  certain  weavers,  and  to  Kmit,  rate,  and 
appoint  the  wages  of  weavers  in  that  oounty  ?  Such 
is  the  defcription  of  this  application*  Two  objeAions 
have  been  made  to  it ;  the  ift,  that  we  have  no  authority 
in  this  inftance,  to  direft  them  to  hear  and  determine, 
which  is  contrary  to  what  we  decided  in  The  King  v.  The 
Juftices  vf  Kent,  whether  rightly  or  not  I  will  not  now 
paufe  to  enquire,  but  will  alSume  that  we  did  right,  and 
that  in  this  refpe£l  the  application  ought  to  be  enter- 
tained. But  there  is  another  obje^ion  of  more  weight,* 
viz.,  that  the  juftices  have  heard  and  determined*  The 
ftreis  of  the  argument  on  the  other  fide  is  this,  that  they 

are 
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ftre  bound  to  hear  and  determine  according  to  a  judi*  1813. 

cial  conrfe  of  proceeding,  by  the  examination  of  wit-       ' 

neflet  upon  oath,  and  in  a  public  court.    Now,  on  that         agawfi 
fttbjea  we  muft  refer  to  the  ftatute,  and  if  we  find  that  J^^l^Ki^lvt 
however  clearly  it  impofes  the  duty,  it  leaves  the  mode 
of  ezercifing  that  duty  at  large,  and  to  be  purfued  ac- 
cording to  the  difcretion  of  the  juftices,  we  cannot  im« 
pofe  on  them  the  terms  on  which  they  are  to  exercife 
it,  or  the  forms  of  proceeding  which  may  be  necefiary  in 
other  cafes.    Now,  the  ftatute  fap,  that  <'  the  juilices 
Aallaflemble  themfelves  together,  and  calling  unto  them 
fttch  difcreet  perfons  as  they  (hall  think  meet,*^  fo  far  it  it 
clearly  direftory,   «  and  conferring  together  refpe£ting 
the  plenty  or  fcarcity  of  the  time  and  other  circumftaaces 
neceflarily  to  be  confidered/'-  without  faying  examining 
foch  perfons  upon  oath,  <«  fliall  have   authority,''  &c^ 
That  is  the  whole  which  the  a£l  prefcribes  as  to  the 
mode  in  whidi  the  juftices  are  to  exercife  their  fun&ion. 
Whether  that  f unflion  is  to  be  called  forth  by  the  ap* 
plication  of  others,  or  to  be  exercifed  on  their  own  mo* 
tion,  or  whether  it  is  difcretionary  in  them  to  make  a 
rate  or  not  to  make  it,  are  queftions  not  now  before  the 
Court ;  becaufe  this  it  not  an  application  calling  on  them 
merely  to  determine,  but  to  hear  and  determine  in  a  < 

certain  way,  and  the  anfwer  is  that  they  have  heard  and 
determined  in  that  way.  If  diey  have  determined  wrong 
•n  that  occaifioh,  ftill  if  they  have  heard  and  determined, 
we  fhottld  not  grant  the  application  in  this  form,  which 
would  be  to  hear  again.  I  do  not  mean  to  fay  that  if 
diey  are  to  hear  and  determine,  the  Court  will  not  en-  j 

force  it ;  and  therefore  if  their  hearing  was  elufory,  I 
agree  that,  on  the  authority  of  The  King  v.  The  Ju/i/\\f 
efKeftt,  (fubjeft  only  to  any  revifioa  which  that  cafe 

O  2  mzf   . 
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18x3*       jnay  undergo)  that  a  mandamus  oi^ght  ta  be  gttastei^ 

'        But  what  does  the  affidavit  ftate  upon  this  part  of  th^ 
Tbc  Kino 

araUft        cafe  ?   They  did  hear  the  petition^  and  they  alfo  heard 
CmutRi^AND.    counfel  in  fuppcnt  of  it;  which  is  more  than  I  ihoukt 
Ikave  expelled  them  to  4o ;  for  in  a  matter  which  wai' 
sot  of  judicial  inquiry,  it  was  not  neceflary,  and  would 
of  courfe  lead*  to  fubje£ls  of  declamation  and  perhapt 
inflammation,  and  I  ihould  therefore  have  difluaded  them 
from  it.    But  they  not  only  heard,  they  inquired  alfo  into 
the  relative  fituation  of  the  matters  and  weavers,  and  intO' 
the  prefent  rate  of  wages  allowed  to  weavers,  and  profits 
^rifing  to  the  manufa£);urers  as  compared  with  thofe  of 
former  years.   What  am  I  to  infer  fvom  all  this,  but  that 
they  took  into  cpnfideration  the  ftate  of  their  wages,  in 
xefpeA  to  their  inadequacy  to  procure  for  them  the  ne* 
eeflaries  of  life  according  to  the  rate  of  provifions.    It 
is  faid  they  inquired  of  perfons  concerned  in  the  trade 
and  interefted  i  but  that  is  incident  to  all  inquiries  of 
l^s  nature,  where  thofe  who  are  concerned  are  the  per- 
fons beft  able  to  give  the  neceflary  information.     I  will 
liot  entertadn  fo  harfli  a  prefiimption,  as  to  fuppofe  that 
the  principal  manufadurers  would  be  inclined  to.  den]^ 
to  their  fellow>labourers,  what  was  a  fair  allowance 
noder^the  exlfting  circumftances.    But  befides  hearing 
$xkd  inquiring,  the  juftices  determined  alfo ;  for  they  were 
ef  opinion  that  they  could  not  make  any  more  beneficial 
rate.     I  admit  that  that  will  not  fatisfy  the  ^6t,  if  they 
are  bound  to  make  a  rate ;  but  that  ia  not  the  queftioo^ 
arifing  upon  this  application ;  neither  do  I  pronounce 
any  c^inion  upon  it,  but  defire  to  be  underftood  as  de« 
tiding  only  on  Ais  application,  which  is  to  compel  the 
Juftices  to  har  and  determine*    The  inquiry  to  be  made 
by  them  is- not  a  judicial  inquiry  ^  if  it  were  fo,  evjery 

weaver 


The  Kino 
arainfi 
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weaver  might  come  to  the  feffions  with  hit  coimlel  and 
witnefles,  and  require  to  be  heard  in  open  court ;  but  the 
aft  has  left  it  very  general,  and  not  required  the  applica- 
tion to  be  proceeded  on  according  to  judicial  forms,  J|j^  BiiaAM»' 
Then  if  the  juftices  have  duly  heard,  it  would  be 
aftum  agere  to  compel  them  to  hear  again. 

la.  Blanc  J.  This  is  an  application  for  a  rule  to  fet 
In  motion  powers  given  to  the  juftices,  the  exercife  of 
which,  according  to  the  general  fenfe  of  mankind  in 
modem  times,  it  may  be  fairly  faid  would  be  moft  in* 
jurious  to  both  mafters  and  workmen  \  however  proper 
they  might  have  been  at  the  time  when  the  aft  pafied. 
But  notwithftanding  this,  the  Court  will  enforce  thofe 
powers  if  they  fee  that  the  juftices  have  refufed  to  do  that 
which  the  ad  prefcribes.  The  rule  calls  on  them  upon 
the  application  of  certain  weavers  to  hear  and  determine: 
not  to  make  a  rate.  The  queftion  is,  have  they  heard 
and  determined  on  fuch  application :  if  they  have,  the 
Court  will  not  grant  a  mandamus  direfting  them  to  do 
that  which  they  have  done  already.  It  is  objected  that 
they  have  not  heard  and  determined  in  the  {ame  ma  n 
as  upon  appeal  touching  a  fettlement  or  on  indi£lmenl 
found  \  but  I  cannot  fay  that  any  thing  in  the  z€t  (hews 
that  the  powers  of  the  juftices  muft  be  ezercifed  in  the 
fame  way  as  if  they  were  proceeding  between  litigating 
patties,  viz.  upon  the  oath  of  witnefles  and  in  open  court. 
But  they  were  defired  by  the  petitioners  to  confider  of 
the  inadequacy  of  their  wages,  to  hear  evidence  thereon^ 
and  to  determine  on  the  fixing  a  rate  of  wages  more  ade- 
quate :  and  they  did  fo,  and  have  returned  to  us  that  after 
making  inquiries  into  the  ftate  of  the  trade  and  the  wages 
allowed  to  weavers,  they  were  of  opinion  they  could  not 
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lSr3«        in  juftice  make  any  rate  more  beneficial  to  the  weavers. 

""""^        To  be  fure  if  they  were  bound  at  all  events  to  fix  a  rate 
The  Kiw«        ^  ^ 

a^ainfi         of  wages,  fuch  a  return  would  be  infofiicient.     The  z€t 

VyuBEELAND.    faowevcr  fays  thcy.fliall  have  authority,  and  therefore 

perhaps  if  the  ft  ate  of  the  trade  would  not  permit  a  higher 

rate,  it  would  be  a  ground  for  their  not  fixing  one ;  but 

that  is  not  the  queftion  now  before  us.     The  aft  requires 

that  they  (hall  aflemble  themfelves  together  and  call-  to 

them  fuch  difcreet  perfons  as  they  ihall  think  meet,  and 

confer  together ;  and  they  have  ftatcd  to  us  upon  oath 

that,  they  have  fo  done.    I  therefore  think  the  rule  ought 

to  be  difcharged, 

Baylet  J.  I  think  the  juftices  have  heard  and  deter* 
mined  as  far  as  they  were  obliged  within  the  meaning  of 
the  a£t.  There  is  nothing  in  it  to  compel  them  to  hear 
and  determine  openly ;  and  with  refpe^k  to  fixing,  a  rate^ 
although  it  is  not  neceflary  to  go  into  that  queftion,  I 
cannot  but  think  that  the  fair  conftru£tion  of  the  a£t  is 
to  give  them  a  difcretion  on  that  fubjeft,  to  fix  a  rate  or 
not  according  as  in  th^ir  judgment  it  (hall  feem  expedi- 
ent. That  appears  to  have  been  the  impreflion  of  the 
Court  in  Rex  v.  The  Juftices  of  Kent.  The  ail  ufes  coih- 
pulfory  words  where  it  direfts  the  juftices  to  aflemble 
themfelves  together,  for  it  fays,  ^^Jball  aflemble  them- 
felves," &c. ;  but  when  it  direAs  them  to  limit  die 
wages,  it  only  fays,  "  fliall  have  authority  to  limit,"  &c, 
which  is  a  marked  difference  in  the  terms  ufed  by  the 
(egiflature. 

Rule  difchargeiL 
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1813. 

Holt  again^  F&anr  and  Another  («).  ^'*«&* . 

nPHE  plaintiff  brought  a  joint  aftion  againft  Siephenfon  JJ^^*^*"'"** 
and  Burtii  and  the  two  defendants  in  the  prefent  two  the  recog- 

_.,  ,..    t  rni^i  f  nixanoc  of  bail 

aaxon  became  bail  above,  for  Stepbenfan  alone,  the  recog*   be  dnwn  up 

nizance  of  bail  being  dra^fti  up  by  miftake  in  a  caufe  of  g^ion  ^^^^ 

«  Stephen/on  at  the  fuit  of  Holt,''  inftead  of  «  Stepbenfon,  th*p"Jf„'Jff^ 

faed  jointly  with  Burnt  at  the  fuit  of  Holt*'    The  plain-^  »?««;  t*o  ''"ti 
^  *  ^  ofrcl.ra.tgamft 

tiff  obtained  judgment  in  the  original  aftion,  and  after  the  bail,  and 

having  fixed  the  bail,  fued  out  two  writs  of  fci.  fa.  againft  [*o  theml'fif  o 

the  defendants  as  bail  of  Stephenfin^  and  havmg  procured  i"  jfo"^  "^e  bail 

each  fci.  fa.  to  be  returned  nihil,  figned  judgment  aeainft  •****  ^*!^«  ^"'^ 

®         -^      °  *  execution ;  the 

them  and  took  out  execution.    Under  thefe  circum-  Court  will  fet 

'  afide  the  judg- 

ftanceS|  nent  and  exe* 


Ttndal  obtained  a  rule  nifi  for  fetting  aCde  this  judg- 
ment and  the  execution,  upon  the  ground  that  if  the  de- 
'  fendants  had  been  ferved  with  the  fci.  fa.  they  might  have 
appeared,  and  pleaded  nul  tiel  record  ^  a  bar  to  the 
a£Hon;  and  that  wherever  they  are  prevented  from 
pleading  by  the  plaintiff's  procuring  two  nihils  to  be 
returned,  they  may  avail  themfelves  of  their  defence 
either  on  an  audita  querela,  Sampfm  v.  Collingv;ood  {i)^  or 
the  Court  will  relictve  them  by  motion,  Ludhvf  v.  Len^ 
nard{e).  adly,  That  the  defendants  were  really  injured 
by  the  form  in  which  the  recognizance  wiis  drawn  up,  as 
they  had  loft  the  means  of  renderingS/4^£/ij/^ii,  there  being 
|io  fttch  action  as  that  of  Stephenfon  at  the  fuit  of  H»lt. 

(b)  We  were  faToored  with  this  aote  by  Mr.TindaL 
(h)  I  SMlk.  «6i.  (c)  %  LL  H^m,  1395. 

O  4  And 
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jtij-        And  ^ilj,  that  it  was  the  plaintiff 's  duty  to  have  feen 
■  that  the  recognizance  was  properly  drawn  up,  as  the 

«jt«0/f  plaintiff's  attorney  charges  a  fee  for  fearching  the  book 
at  the  Judge's  chambers  to  fee  if  the  bail-piece  has  been 
duly  entered,  which  fee  he  b  allowed  in  cofts. 

LittledaU  now  Ihewed  caufe,  and  contended  that  tbe 
drawing  up  the  recognizances  iras  not  the  ad  of  th^ 
plaintiff  in  the  a£lion,  but  of  the  defendant,  or  the  baily 
and  therefore  the  plaintiff  ought  no^  to  be  prejudiced  by 
the  defeAive  mode  of  drawing  it  up.  And  he  produce4 
an  affidavit,  by  which  it  appeared  that  the  plaintiff  had 
fued  out  a  joint  writ  againft  both  the  defendants. in  the 
original  a£kion,  but  that  Stepbinfin  had  been  arretted  in 
the  county  palatine  of  Durham  under  procefs  of  t^e 
Court  of  the  county  palatine,  and  Bum  in  Torkflnre^  unde? 
procefs  of  this  Court* 

The  Csurt  faid,  that  that  circumftance  fufficiendy  M9 
counted  for  the  miftake ;  but  that  the  proceedings  1 
dearly  irregular,  and  made  the  rule  ahfbluteb 
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Bell  and  Others  againji  Janson.  ivtin^im^ 

Ftb,  lotfi, 

A  SSUMPSrr  on  a  policy  of  aflurance    on   goodt.  where  the 

The  plaintiffs,  as  the  furviving  partners  of  jrUliam  cKd'f'.l*^ 
JU/,  declared  that  heretofore  in  the  lifetime  of  the  faid  A»cy  of  affur- 

ance,  and  aver* 
WilRam^  to  wit,  on  the  a^h  oi  March  i8io,  at  London^  ^^  tHat  thef 

fcc.  they  canfed  to  be  eflR?£led  a  certain  writing  or  policy  font  reGHing  fai 

of  aflurance,  purporting  thereby,  and  containing  therein,  ^j^  nteH^Ot 

that  4e  faid  trU/iam  Bitt,  John  Bell^  Reuben  Gaunt,  and  rff^iidrth^"* 

JTalter,  by  the  name  and  defcription  of  William  and  John  "nf««ncc;  thif 

wasconudered 

BM  and  Co.  (the  fame  then  and  there  being  the  ufual  » •  material 
ftyle  and  firm  of  dealing  of  th^  perfons  refiding  in  Great  not  fuftained 
BrUain,  tvho  receiwd  the  order  fir  and  effeBed  the  faid  ^leVtitTe!* ''^ 
writing  or  policy  ofaffuranci)  a8  well  in  their  own  names,  ^jlrlh*'^  ^''f"* 
fcc  did  make  aflurance,  &c.  at  and  from  Virginia  to  her  ^a<  effcaed, 

,.,...,  .        t       -r-r   .      1  T*--       ,  dircaing  them 

port  or  ports  of  ducharge  m  the  United  Kingdom,  or  to  make  aflur* 
anj  port  or  pprts  in  the  Baltic,  on  goods  onboard  the  (hip   thrpoHcy  ^ 
called,  Ui  Ann,  or /hips,  or  by  whatfoever  other  name  or  ^"* "^  "^ 
sumes  the  fliip  was  or  fliould  be  named*    The  declara-  ^^^'^  ^^«  ^^ 

*^  ^  or  ihipi,  or  kff 

lion  alio  alleged  that  afterwards,  to  wit,  on  the  30th  whatfoever 

_  -  .    .  other  name 

March  18 10,  at  Londofi,  &c.  by  a  certam  memorandum  the  fhip  flioiili 
then  and  there  written  upon  the  margin  of  the  faid  policy,  ihe"plahitiirl^ 
tfie  intereft  infured  thereby  was  declared  to  be  on  board  ^p^of^ihT 
Ae  Herald^  Capt.  Barrow.     It  then  averred  the  intereft  *^"«^  procait4 
in  John  Bell,  and  a  lofs  by  capture.     At  the  trial  before  to  be  made  on 
Lord  Ellenhrough  C.  J.  at  the  London  fittings  after  Jiff*  fijrned  by  the 
Tfbaelmat  term,   the  policy  was  produced;    which  was  daring  the  in- 
dated  and  fubfcribed  on  behalf  of  the  defendant  on  the  {^oarViheflS? 
27 A  March  i8io;  and  contained  the  memorandum  of  ''^Mihcihiji 

mentioned  la 

Ine  30th  as  defcribed  in  the  declaration,  figned  alfo  by  the  letter, 
the  defendaiit.    It  appeared  thai  the  oiemoiandum  had 

been 
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tSiJ*  been  procure4  by  the  plaintiffs  on  the  30th,  in  confequenca 
of  a  letter  received  by  them  on  that  day  from  Ji&f  Bell 

^ainft  in  Firgiffiat  dated  the  26th  January  preceding  ;  which 
apprifed  them  of  his  having  purchafed  the  (hip  Herald^ 
and  that  he  fhould  load  her  with  a  cargo  to  their  addre&y 
and  requefted  them  on  the  receipt  of  that  letter  to  make 
aflurance  on  the  (hip  and  cargo  againft  all  rifles,  in  the 
f  fame  manner  as  done  in  late  fiftiilar  cafes,  (fpecifying  the 

particulars  of  the  infurance).  The  plaintiffis  relied  on 
this  letter  as  proving  their  allegation  '<  that  they  were 
the  perfons  who  received  the  order  for  effeding  the  af- 
furancej"  which  aflurance,  although  effe£led  on  the 
27th,  they  contended  was  not  completed  until  the  memo- 
randum was  added,  which  was  after  the  receipt  of  the 
letter.  Lord  ElUnbormgh  C.  J.  was  of  opinion  that  the 
policy  muft  be  confidered  as  having  been  completely 
efiedied  on  the  27th,  the  memorandum  being  only  in  the 
nature  of  a  declaration  of  the  interelt  previoufly  infured  ; 
and  that  as  the  plaintiffs  had  alleged  in  their  dechiation 
tint  they  were  within  one  of  the  deferiptions  of  perfons 
mentioned  in  the  ft  at.  28  Geo,  3.  e.  g6.  they  were  bound 
to  fupport  that  allegation  by  proving  a  previous  order« 
The  plaintiffs  were  thereupon  nonfuited. 

On  a  former  day  in  this  term  Pari  obtained  a  rule  nifi 
for  fettihg  a(ide  the  nonfuitj  on  the  ground,  ift,  that 
the  averment  that  the  plaintiffs  were  the  perfons  who. re- 
ceived the  order  for  and  effeded  the  policy  was  an  imma-^ 
terial  averment,  and  need  not  be  proved :  and  fecondly^ 
admitting  it  to  be  material,  that  it  was  fufficiently  proved 
by  the  letter  of  the  3pth  of  March,  which  if  not  a  pre- 
vious order  vras  equivalent  to  one,  bring  an  adoption  of 
the  infurance  already  effe^ed  on  the  27th,  and  fo  woul^ 

2  ♦  relate 
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fdate  back  to  the  date  of  that  infurance :  and  in  fupport        it  13* 

of  thU  he  referred  to  Wolff '^^  HarncaftU  (a),  and  Stirling        "~" 

V.  Vaughan  (3).  *  #?«>/ 

^  Janson. 

TAr  S9litiior^Generaly  Holroyd^  and  Scarlett  now  fhewed 
caufe,  and  infifted  on  the  obje£lion  allowed  by  the  Chief 
Juftice  at  the  trial,  and  the  importance  of  maintaining  a 
certain  rule  (  and  they  add£l,  that  it  had  never  been  held 
that  the  recognition  of  an  z€t  done  was  tantamount  to  an 
order  for  doing  it,  although  it  might  be  an  adoption  of 
the  a£l  itfelf, 

Parky  Marryaty  and  /•  Warren^  contra,  maintained 
that  what  was  laid  down  by  Buller  J.  in  Wolff  v*  Horr^ 
cafiU[c)  was  a  ftrong  authority  on  the  fecond  point, 
becanfe  s^  clearly  (hewed  that  a  fubfequent  approral 
by  the  principal  is  enough  to  conftitute  the  agent 
who  e£Fe£led  the  infurance,  the  perfon  who  received 
|he  order  for  efiediing  it.  [Lord  Ellenboroi4gb  C.  J. 
That  is  a  part  of  Mv.  J.  Bullet'^  judgment  to  which 
I  fhpjdd  hefitate  to  afient,  becaufe  when  the  ftatute 
requires  tl^e  names  of  a  particular  defcription  of  per- 
fons  to  be  inferted  in  the  policy,  I  doubt  if  the  maxim 
diat  omnis  ratihabitio  retrotrahitur,  &c.  applies.]  In 
Lucena  v.  Craufurd  (d)  the  intereft  being  averred  in  the 
king>  the  Chief  Juftice  dire6led  the  jury  that  if  any  of 
his  majeft/s  fubje£is  eiFe£l  an  inftniment  for  his  benefit, 
his  majefty  may  legally  adopt  and  ratify  the  fame ;  and 
the  fame  doflrine  was  laid  down  in  Stirling  v.  Vaughan* 
The  aA  was  intended  only  to  prevent  policies  being 
effeQed  in  blank,  bij(t  here  the  order  was  in  exiftence 

(a)  iSof. &  Puil.  $j6.  ,  (3)  iiSjft.6%3. 

\c)  I  Bo/,  4Br  Ful  123.  {i)  1  Twnt*  335. 

prior 
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1813.      .  prior  to  the  date  of  the  policy^  though  it  did  not  come  to 
lund  until  a  few  days  after. 


Btht 
Jan  ION* 


The  Court,  however,  were  clearly  of  opinion  that  th« 
nonfuit  was  right.  As  to  the  firft  ground,  that  perhaps 
the  declaration  might  have  been  good  without  the  averment 
m  queftion,  or  have  been  Cured  by  verdid,  but  it  did  not 
follow  thatbecaufe  it  was  an  unneceffary,  it  was  therefore 
an  immaterial  averment :  that  it  was  material,  inafmuch 
as  the  plaintiffs  had  taken  upon  themfelves  to  allege  thej 
were  within  one  particular  defcription  of  perfons  men* 
doned  in  the  z& ;  and  although  without  fuch  averment^ 
the  Judge  at  the  trial  might  have  been  bound  only  to  fee 
that  they  anfwered  to  any  one  of  the  defcriptions  fpecified 
in  the  z€t,  yet  now  the  plaintifi^  had  limited  themfelves 
to  that  precife  defcription,  and  confequently  were  bound 
to  prove  it.  As  to  the  fecond  ground,  that  the  letter 
of  the  30th  could  not  be  confidered  evea  as  an  adop- 
tion of  the  infurance ;  for  at  the  time  when  it  was  writ« 
ten,  the  party  was  not  aware  of  the  infurance  having 
been  effected ;  and  a  perfon  could  not  be  fatd  to  adopt  a 
thing  of  which  he  knew  nothing  at  the  time. 

Lord  Ellenborough  C.  J.  added,  that  he  was  forry 
thefe  apices  juris  were  relied  upon,  and  that  the  Court, 
who  were  bound  to  pronounce  upon  them,  had  no  plea* 
fure  in  difappointing  the  expectations  of  parties  fuing, 
but  that  the  certainty  of  the  law  was  of  mfinitely  more 
importance  than  any  confideration  of  individual  mcoa- 
venience. 

It  being  fuggefted,  however,  that  the  plaintiffs  had 
other  evidence,  the  Court  made  the 

Rule  abfolute  On  pay- 
ment of  cofts. 
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ASSUMPSIT  for  money  had  and  received,  tried  at  A  ftstnte  made 

the  London  fittings  after  Michaelmas  term  i8ii,  be-  BiAopf  iith**** 

fore  Lord  EUenborough  C.  J.  when  the  jury  found  a  ver-  ||j^  ch  ^*°'  ^K 

dia  for  the  plaintiff,  damages  lo/.,  fubjeft  to  the  opinion  -S'^ct'.  confer. 

,      -  „       .  -  "ng  upon  every 

of  the  Court  on  the  followmg  cafe :  canam  refiden- 

That  in  the  cathedral  church  oi  Exeter  there  are  pre-  ceVeTo  be  fnch 

bcndaries  or  canons  who  are  nominated  and  collated  by  ^C^llZ^d 

the  Lord  Bifliop  of  Exefer  for  the  time  being.    That  there  cf,u'^h"of  e 

are  nine  canons  refidentiary  who  are  ele£led  by  the  chap-  l^ndronleft  it 

be  by  voltmffliy 

ter  of  the  faid  church  out  of  the  prebendaries  or  canons  rejtgnathu^dcc) 

aforefaid,  but  fuch  canons  refidentiary  retain  their  former   cchrinl  tVhU*' 

prebend  or  canpnry.    That  the  chapter  of  the  faid  church  wlole^pro^fiw  * 

is  compofed  of  the  dean,  who  is  always  one  of  the  canons  ""  thc^'can  ^'^* 

refidentiary,   and  of  the   other  canons  refidentiary  fo  for  the  follow. 

eleded  as  aforefaid.    That  on  the  vacancy  of  the  office  pofingfuch  a 

of  dean,  and  notification  thereof  to  the  bifliop,  and  on  vajid,UataiI 

the  iffuing  of  letters  patent  by  the  crown,  granting  the  tTuJc  ^^<!^!5 

deanery  and  requiring  tAe  chapter  and  canons  to  eleft  caf/ftabHflf  *" 

and  admit  the  perfon  nominated  to  the  office  of  dean,  the   "^«"*»  *"<*  '• 

be  con  ft  rued 
bifhop  and  chapter  have  been  ufed  to  proceed  in  the  fol-  ftriaiy:  there- 

lowing  manner:    If  the  perfon   fo  nominated   to  the   defendant, who 

deanery  was  not  at  the  time  of  his  nomination  a  canon   c^no^of  tb* 

refidentiary,  the  bifliop  has  by  an  inftrument  under  his    r***^i  hI'T 

in  order  to  ob«  * 
tain  promotion 
to  mother  deanery,  to  which  he  was  fiiortly  afterwards  promoted :  it  was  held  that  he 
Wks  net  within  the  ftatvte,  not  having  ceafed  to  be  a  member  of  the  former  church  by 
promotion  to  the  latter,  but  having  ceafed  to  be  Co  before  his  promotion  :  and  beHdeSt 
Jiis  refignation  having  been  voluntary,  he  was  exprefsly  excluded  by  the  terms  of  the 
exception;  and  a  promotion  from  one  deanery  to  another  fecBis  not  a  promotion  to  • 
higher  degree.  The  admifOon  of  the  plaintiff  as  Canon  into  plenum  ]as,  although  not 
Bade  viitil  a  year  after  his  firft  admiflion,  rented  back  to  the  time  when  his  title  to.  the 
profits  aocraod,  (b  as  to  enabU  him  to  oMxatain  an  a^ion  lor  them. 

epifco- 
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l8r3«        epifcopal  feal  collated  the  pexfon  fo  nomiiuted,  to  the 
■  oflScc  of  prebend  holden  by  the  late  dean,  and  the  chapter 

Mttinfi  has  afterws^s  eleded  fuch  perfon  to  the  office  of  canon 
refidentiary  holden  likewife  by  the  late  dean,  who  has 
been  thereupon  inftalled,  and  afterwards  the  chapter  has 
eledied  fuch  perfon  into  the  office  of  dean.  That  if  the 
perfon  nominated  to  the  deanery  was  at  the  time  of  his 
nomination  a  canon  refidentiary,  then  the  prebend  va- 
cated by  the  late  dean  has  been  otherwife  filled  up.  That 
the  dean  and  other  canons  refidentiary  (hare  equally  the 
profits  of  the  common  pofleffions  of  the  dean  and  chapter, 
but  there  are  other  profits  and  pofleffions  peculiarly  be- 
longing to  the  deanery.  That  the  Bifliop  of  Exeter  for 
the  time  being  has  been  accuftomed,  with  the  confent  of 
the  dean  and  chapter,  to  make  ftatutes  refpeding  (amongft 
other  things)  the  common  pofleffions  of  the  dean  and 
chapter.  That  in  or  about  the  year  1x91,  Henry  Mar-- 
JhalU  then  Lord  Bifliop  of  Exete^^  with  the  confent  of 
the  chapter,  made  the  following  ftatute :  <<  Omnibus  ad 
**  quos  praefens  fcriptum  pervenerit,  Henricus  Dei  gratia 
^<  Ezon  epifcopus  et  capitulum  beati  Petri  Exon  aetemam 
<<  in  Domino  falutem  :  cum  femper  pium  fit  et  falubre 
«  human*  conditionis  imperfeftioni  et  impotentisc  ftudio 
^*  pietatis  fubvenire,  turn  maxime  preciofse  devotionis 
^<  meritum  pi6  completur  et  laudabiliter,  cum  jufte  dece- 
<^  dentium  voluntati,  utilitati  etiam  et  neceffitati,  prudenti 
<<  providetur  induftril;  inde  eft  quod  ad  univerfitatis 
<<  veftrx  notitiam  volumus  pervenire,  quod  nos,  communi 
^<  concilio  veftro  et  unanimo  aflenfu,  intuitu  pietatis  de- 
<<  crevimus  de  communia  canonicorum  ecclefiae  noftrx 
<'  decedentium,  talem  difpenfationem  dcinceps  inviolabi- 
«<  liter  obfervari  \  fcilicct,  quod  quilibet  canonicus  eccle- 
«  ifiae  nodrse  in  extremis  agens  ad  fupplementum  tefta- 

«  menti 
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<<  mend  fui  communic  proximi  anni  poft  deceflum  ejus        l8<3*   . 
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*^  liberam  in  6mnibti8  habeat  difpofiti(Kiem,  ita  quod  earn 
««  quibus  et  in  quos  ufus  pios  Toluerit  integre  potent  tiainfi 
««  aiBgnare/'  That  in  the  year  1553  Join  Fcjfy,  then 
Lord  Bifliop  of  Exeter^  with  the  like  confent  made  the  . 
following  (tatttte  :  '<  Nihilominus  tribuitur  canonico 
<<  refidenti  defun^o  ad  fupplementum  teftamenti  fui 
.«  communia  .proximi  anni  fequentis  poft  ejus  deceflum^ 
<'  iu  quod  earn  communiam  quibus  et  ad  quos  ufus  pios 
"  difponere  voluerit,  integre  poiCt  libere  afligiiare. 
^<  Praeterea  antiquum  illud  ecclefiae  ftatutum^  et  per  353 
<*  annos  alBdua  confuetudine  inviolabiliter  obfervatum, 
<<  concedit  canonico  refidenti  qui  compleverit  primum 
<<  annum  refidentiacj  juxta  formam  ftatutorum,  ad  fup- 
<'  plementum  teftamenti  fui  communiam  ecclefise  prae- 
"  di£lae  proximi  anni  fequentis  poft  mortem."  That  in 
July  1662  Setb  Ward^  one  of  the  canons  refidentiary  of 
the  faid  church,  was  promoted  to  the  bifhoprick  of  Exeter^ 
and  was  fucceeded  in  his  faid  canonryby  «7(7^ff  SnelL 
That  on  the  27th  of  March  1663  the  faid  Setb  Wari^ 
then  being  Bifhop  o(  Exeter,  with  the  confent  of  the 
chapter,  made  the  following  ftatute  :  <<  Ut  quilibet  ex 
<*  novem  canonicis  refidentiariis  cui  contigerit  ab  hoc 
**  eccUfid  amoveri,  five  per  mortem  naturalem,  five  per 
<<  promotionem  ad  altiorem  gradum  et  dignitatem  in  ^r- 
'*  clefid  Anglicandf  {nifi  Jit  per  voluntariam  cejfionem,  aut 
-**  refignationem,  aut  deprivationem  in  foro  civili  aut 
**  ecclefiaflico)  percipiet  vel  executoribus  aut  aflignatis 
^  fuis  in  quos  velit  ufus  legare  et  affignare  polfit,  prseter 
«  proventum  illius  termini  in  quo  moritur  vel  amovetur, 
«'  integram  communiam,  unius  anni  fequentis,  id  eft, 
<<  quottdianas  diftributiones  in  fine  cujufque  termini, 
<<  necnon  fines  terrarum,  maneriorum,  firmarum,  garba* 

"  rum. 
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1813*  *'  ^^^9  domorum)  et  quas  vocatis  excr^centias  in  fiae 
— —  .  ««  anni  dividendas,  oneribus  debitis  et  confuetis  deduflity 
^laini  ^*  ptlulis  beneficiorum,  et  pecuniis  pro  majoribtis  refeo 
"  tionibus,  exceptis  et  refervatis/*  •*  Ut  quihbet  cano- 
<<  nicus  ad  refidentiam  admittendus,  fi  nullam  domum 
^  fuae  dignitati  aut  officio  propriam,  nee  unam  ex  feptem 
^  domibus  canonicalibus,  (prout  nunc  ecclefiae  ftatus 
^  eft)  poffideati  aliam  domum  convenientem  intra  clau« 
<<  fum  ejufdem  e^clefiv  fibi  procurabit,  in  qua  primum 
<<  annum  refidentix  fu%  fervare  et  hofpitalitatem  tenere 
<<  commode  poffit,  nifi  ex  causi  rationabili  per  decanum 
<^  et  capitulum  (velut  in  praefenti  neceffitate)  indulfum 
<<  fuerit.  Neque  ullus  canonicorum  ad  refidentiam  ad« 
<<  mifius  perciptet  quotidianas  diftributiones,  vel  alios 
u  ecclefix  proventusj  prgeter  fex  marcas  fterlingorum 
«  nomine  praebendMS  fuae>  prius  quam  primum  annum 
<'  refidentix  {\xx  compleverit."  **  Quilibet  canQnicus  qui 
<<  complevit  primum  annum  refidentiae  fuae,  et  protefta- 
*^  tu8  eft  in  capitulo  fe  jufte  compleviflej  protAius  ad« 
'<  mittetur  ad  plenum  jus ^  et  percipiet  quotidianas  diftxi- 
^<  butiones  fibi  ob  refidentiam  debitas^  nee  non  fines  pro 
'*  firmis^  garbis,  aut  domibus  elocandis^  majores  refec- 
^  tionesy  et  pilulam  beneficiorum,  una  cum  pririlegio,  et 
<<  beneficio  anni  poft  mortem  aut  promotionem  ut  fttprm 
^  affignato^refervatis  tantumet  exceptis  excrefcentiis  iUius 
^  anni  quae  debentur  executoribus  aut  affignatis  illius  c^t- 
«*  nonici  in  cujus  locum  admiffus  fuerit.  In  cujus  rei  tefti- 
**  monium,  &c.  Dat.  Eson.  27  die  Martii,  A.D.  1663.*' 
.The  feveral  ftatutes  before  mentioned  ftill  remain  in  force. 
The  cafe  then  fet  out  a  lift  containing  all  the  cafes  of 
avoidance  of  the  office  of  canon  refidentiary,  being  feven- 
teen  in  number)  (otherwife  than  by  death)  from  the  year 
1607  ^^  ^^  7^^^  i8io>  by  which  it  appeared  that  except 
9  in 
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In  four  inft ances  the  predeceflbr  received  the  profits  of  the        1813. 

'annus  fequens.  That  Charles  Talboty  the  perfon  laft  named       — — 

Gaknitt 
in  the  lift,  receired  the  profits  of  the  canonry  for  the  year         a^nnft 

fucceeding  his  refignation ;  that  he  was  fucceeded  in  the 
deanery  of  Effeter  by  the  defendant,  who  had  been  a  canon 
refidentiary  for  fome  years.  That  in  the  month  of  January 
X  8 10  it  was  fignified  to  the  defendant,  that  his  majefty 
would  be  pleafed  to  promote  him  to  the  deanery  of  Z/'/y- 
^//i,  on  condition  however  of  his  refigning  his  deanery, 
prebend,  and  place  of  canon  refidentiary  oi  Exeter.  That 
the  defendant,  in  order  to  obtain  fuch  promotion,  did  on 
the  5  th  February  1 8 10  refign  his  deanery  or  office  and  dig- 
nity of  dean  into  the  hands  of  his  majefty,  and  his  ca- 
nonry or  prebend  into  the  hands  of  the  bifliop  of  Exeter^ 
which  being  accepted,  the  defendant  was  (hortly  after* 
wards  promoted  to  the  deanery  of  Lincoln^  and  on  the 
loth  of  the  fame  month  of  February  the  biOiop  of  Exeter 
collated  the  plaintiiF  to  the  prebend  or  canonry  then 
vacant  by  fuch  refignation  of  the  defendant.  That  on 
the  14th  day  of  the  fame  month  of  February  his  majefty 
by  his  letters  patent  of  that  date,  gave  and  granted  to  the 
plainti£r  the  deanery  of  the  faid  church,  then  vacant  by 
the  refignation  of  the  defendant,  to  hold  to  him  for 
life  with  all  the  rights,  profits,  ^nd  emoluments  thereto 
belonging,  and  required  the  chapter  and  canons  to  admit 
him  accordingly.  That  on  the  24th  of  the  fame  month 
the  plaintiff^  was  duly  admitted  and  inftalled  a  preben- 
dary. He  was  then  eledied,  admitted,  and  inftalled  a 
canon  refidentiary,  (to  wit,)  "  into  the  place  void  by  the 
refignation  of  the  defendant,"  and  afterwards  he  was 
duly  eleAed  and  has  from  thence  hitherto  been  dean  of 
the  faid  church.  That  on  the  8th  of  February  .181 1  tht 
plaintiff  having  completed  one  yeatfs  refidcnce,  was  on 
Vot.  L  P  bis 
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1813.        his  application  by  an  aft  of  the  chapter  prt^notinccd  fuU 

rcfidentiary  in  the  faid  church,  and  capitnlarly  admitted 

^""J^a^r  a  full  refidentiary,  with  all  the  profits  and  emduments 
belonging  and  appertaining  to  a  full  refidenti^ry,  to  wit, 
a  portion  of  Stokenuood  balls,  fortitions  of  benefices,  the 
annus  poll  mortem,  with  all  other  profits  and  commo- 
dities as  the  reft  of  the  canons  theretofore  admitted  to 
full  refidence  have  been  accuftomed  to  receive.  That 
the  defendant  has  received  by  the  hands  of  the  chapter 
clerk  the  fum  of  10/.,  being  part  of  the  profits  of  the 
faid  canonry,  which  accrued  fubfequently  to  fuch  his 
refignation,  and  fubfequently  alfo  to  the  plaintiff's  elec- 
tion, admiffion,  and  inttallation  aforefaid.  That  this 
•ftion  is  brought  by  the  plaintiff  to  recover  the  fum  fo 
received  by  the  defendant  as  aforefaid.  The  queftion 
is,  whether  the  plaintiff  is  entitled  to  recover :  if  the 
Court  fliould  be  of  that  opinion,  the  verdift  to  ftand  5  if 
not,  a  nonfuit  to  be  entered.  The  refignation  of  the 
defendant,  which  was  dated  5th  oi  February, i^iOi^xii, 
agreed  to  be  referred  to,  was  in  its  terms  a  voluntary 
refignation  of  the  prebend  or  canonry  and  all  its  rights,  &c. 
into  the  hands  of  the  bifhop. 

'  This  cafe  was  argued  in  laft  Michaelmas teirnhj  Bur* 
¥6ugh  for  the  plaintifi^,  and  P.  Williams  for  the  defend-, 
ant  J  but  the  Court  in  giving  judgment  went  fo  fully 
into  the  grounds  of  their  decifion,  that  it  precludes  the 
neceflity  of  entering  farther  into  that  part  of  the  .cafe. 
There  were  feveral  other  points  made  in  argument,  to 
which  it  will  be  enough  (hortly  to  advert.  For  the 
plaintiff  it  was  contended,  ift,  that  the  ftatute  of  Bifiiop 
Ward  was  void,  being  contrary  to  the  reftraining  ftatute 
13  Eli%.  c.  10',  which  was  paffed  againft  the  impoverifli- 

ing 
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ing  of  fucceflbrs;  and  Gtbfirfs  Codex^  ivol.  66q.  (note        ^813* 

on  that  ft  at.)  was  cited,  and  alfo  the  cafe  of  Magdalen 

College  ia\  where  it  was  faid  that  the  a£l  had  been  al-         n^n/^ 

ways  conflrued  beneficially  to  prevent  all   inTentions 

and  evafions.     adly.  That  it  was  Yoid  at  common  lawy 

inafmuch  as  the  former  canon^  when  he  ceafed  to  be 

fucbi  was  to  be  confidered  as  a  ftranger  to  the  churchy 

and  therefore  the  efiedl  of  the  ftatute  was  to  divert  the  . 

pofleffions  of  the  church  out  of  the  channel  in  which  by 

the  common  law  they  ought  to  be  diftributed,  viz.  for 

the  maintenance  of  religion  and  the  members  of  tliat  body 

in  whom  they  are  vefted. 

For  the  defendant  it  was  anfwered,  that  this  ftatute 
was  not  within  the  13  Eliz.  c.  ic,  which  only  went  to 
reftrain  the  alienation  of  church  lands  by  ecclefiafticat 
bodies,  and  pot  (as  was  the  cafe  here,)  the  mode  of 
regulating  the  diftribution  of,  the  common  funds  of  any 
ecclefiaftical  body  amongft  the  members  of  that  body. 
As  to  its  being  void  by  the  common  law,  feveral  autho- 
rities to  the  contrary  were  cited,  viz.  Finer' s  Abr.  tit, 
Cuftom,  169.,  that  a  euftom  need  not  be  according  to 
the  common  law.  lb.  tit.  ByeJa^s,  306.  Danv.  Ahr. 
tit.  Bye-laws,  B.  3.  Tenants  of  a  manor  may  make  bye« 
laws'  to  bind  themfelves.  2  T.  R.  630.  Radcltfe  v. 
Doyljy  that  this  Court  will  take  notice  of  fuch  a  local 
ftatute  J  and  the  Canons^  13 17.  Do.  i6e3,  which  al- 
though not  held  to  be  binding  as  part  of  the  common 
law,  Middletony.  Croft  {b)y  are  yet  of  great  weight  as 
they  regard  the  clergy.  And  the  ciafe  was  likened  to 
that  of  probationary  fellowihips  or  years  of  grace,  which 
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i8i3.  are  well  known  in  moft  of  the  colleges  within  our  uni«- 
"— ^  verfities.  If  then  the  ftatute  be  not  void  in  itfelf,  it  may 
igainft  be  expounded  by  the  ufage  which  has  prevailed  with  a 
very  few  exceptions,  as  appears  from  the  lift  of  avoid- 
ances. An  obje£bion  was  alfo  taken  that  the  plaintiff 
could  not  maintain  the  action  in  refped:  of  the  profits 
accruing  before  he  was  capitulariter  admiflus  in  plenum 
jus,  which  did  not  take  place  until  after  one  year's  reC- 
dence :  but  to  this  it  w;as  anfwered  that  the  plaintiff  was 
admitted  into  plenum  jus  before  the  commencement  of 
the  a&ion,  and  that  fuch  admiffion  would  relate  back  f 
the  time  when  his  title  accrued.  • 

Lord  Ellbmborough  C.  J.,  then  faid,  that  if  this  cafe 
could  be  confidered  ^  involving  any  queftion  upon  the 
validity  of  the  ftatute,  as  it  might  zffefk  a  vaft  number 
of  bodies,  particularly  collegiate  bodies,  where  ftatutef 
refpe£ling  probationary  fellowfliips  exifted,  and  all  of 
which  probably  originated  in  the  bodies  themfelves,  an.d 
not  in  the  founders  of  thofe  bodies,  it  might  become  a 
queftion  of  great  magnitude  and  requiring  the  moft  fe- 
rious  confideration.  If  it  involved  only  a  queftion  as  to 
the  conftruflion  of  this  ftatute,  which  might  be  the  cafe, 
ftill  there  was  a  fufficient  degree  of  nicety  in  that  quef* 
tion  to  make  the  Court  paufe  before  they  decided.  As 
to  the  obje£lion  made  to  the  plaintifPs  right  to  main- 
tain the  adion,  not  having  been  admitted  into  plenum  jus^. 
his  lordftiip  faid  that  the  anfwer  given  to  it  feemed  to  be 
fufficient    On  this  day 

Lord  Ellen^ough  C.  J.  delivered  the  opinion  of 
the  Court.  Thi  queftion  arifes  upon  a  ftatute  of  Biihop 
$^A  fFard,  made  in  1663  with  the  coofent  of  the  chap. 


G«A»OV. 


to  THx  FifTr*THnt]>  Txai  ov  GEORGE  m.  ai^ 

ter  of  Exiter.  The  ftatute  ha«  been  already  dated.  The  1813. 
obje£l  of  this  ftatute  is  to  confer  upon  eyery  canon  who  —— 
Ihould  ceafe  to  be  fuch  by  natural  deaths  or  by  promo*  jigMnft 
'tion  to  a  higher  degree  and  dignity  in  the  church  of 
England^  in  the  firft  cafe^  that  iS|  of  death,  the  power 
of  bequeathing  or  afligning  f6r  fuch  ufes  as  he  fliould 
think  proper  \  in  the  latter,  that  of  promotion,  &c.,  the 
right  of  receiving  for  his  own  ufe,  the  whole  profits  and 
adrantages  of  the  canoniry  for  the  following  year.  Being 
of  opinion  upon  the  conftru£Hon  of  this  ftatute  of  16619 
(as  upon  full  confideration  we  are,)  that  th6  defendant's 
claim  under  it  cannot  be  maintained,  it  is  not  abfolutely 
neceflary  for  us  to  decide  on  the  validity  of  fuch  ftatute : 
it  may  be  fufficient  to  fay  that  fuch  ftatute  appears  to  ue 
fubje£l  to  powerful  objedions.  It  may  certainly  be* 
confidered  as^made  for  the  particular  benefit  of  the  then 
exifting  members  of  the  chapter,  who  thereby  acquired 
the  contingent  advantages  of  the  year  following  the  laft 
of  their  incumbency  in  the  cafes  fpecified ;  and  to  the 
prejudice  of  their  fucceiTors,  who  would  neceflarily 
become  members  of  the  body  fubjefb  to  the  burthens  of 
the  annus  fequens  in  favour  of  their  predeceflors,  with* 
out  having  had,  as  the  makers  of  the  ftatute  had,  the 
benefit  of  an  original  incumbency  free  from  this  charge ; 
except  indeed  as  far  as  refpe£led  the  power  of  bequeath- 
ing, in  cafe  of  the  canon^s  death,  given  to  the  predecef- 
for  by  the  former  ftatutes  of  Bifhop  Marjball  and  Bifhop 
Vojfey.  The  ftatute  being  made  under  thefe  queftionable 
circumftances,  and  contrary  to  the  general  policy  and 
interefts*of  the  ecclefiaftical  eftabliihment,  as  the  fame 
may  be  not  only  inferred  by  reafon,  but  collected  from 
the  28  ^.  8.  r.  1 1.  /  2.  which  reprobates  and  prohibits 
certsun  contrivances  by  which  the  incoming  clerk  had, 
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1813.  over  and  above  the  firft  fruits  due  to  the  king,  «  beca 
""^^  ««  conftrained  to  lofe  all  or  moft  part  of  one  year's  pro« 
aiahft  **  fit  of  their  benefices  and  promotions,  and  to  ferve  the 
««  cure  at  their  or  their  friends'  proper  cofts  and  charges^ 
««  or  utterly  to  forfake  and  give  over  their  benefices  and 
<<  promotions,  to  their  great  lofs  and  hindrance  i**  I  fay 
a  ftatute  made  as  this  in  1663  was,  and  attended  with 
thefe  confequences,  requires  at  s(ny  rate  to  be  conilrued 
ftri£Uy  and  according  to  its  very  letter,  and  not  favour- 
ably and  beneficially  for  the  interefts  of  thofe  who  had 
ceafed  to  be,  and  to  the  prejudice  of  thofe  who  became, 
the  members  of  the  body,  to  be  afFefted  by  this  private 
ftatute.  Applying  this  rule  of  conftru£lion  to  tht 
words  in  queftion,'the  claim  on  the  part  of  the  defend- 
ant  will  on  examination  be  found  not  only  to  reft  upon 
no  words  competent  to  fuftain  and  include  it,  but  to 
be  excluded  by  ezpiefs  words  competent  to  exclude  it. 
The  words  under  which  this  right  muft  be  claimed  are 
thefe  :  *'  cui  contingat  ab  hac  ecclefia  amoveri  per  pror 
**  motionem  ad  altiorem  gradum  et  dignitatem  in  eccle- 
^<  fi^  Anglican!."  Now  has  the  defendant,  who  claims 
in  this  cafe,  been  in  hSt  amoved  from  the  chapter  of 
£xetir  per  promotionem  ?  So  far  from  being  amoved 
by  promotion,  he  had  in  h€t  ceafed  to  be  a  member  of 
the  church  oiEneier  before  his  promotion  to  the  deanery 
^  Lincoln  took  place,  and  his  ceafing  to  be  a  member 
of  the  fprmer  church  was  made  the  very  condition  upon 
which  his  promotion  to  the  deanery  of  the  latter  was 
afterwards  to  take  place.  So  far  was  be  from  being 
literally  amotys  per  promotionem,  that  he  remoyed  himT 
felf,  in  order  to  become  the  pbjeA  of  a  promotion,  pro? 
mifed  to  him  only  upon  the  condition  of  his  antecedent 
felf-removal  or  refignation.    If  indeed  h^  )iad  been  re* 
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moved  by  the  immediate  efieA  and  confequence  of  pro-  i8i3*. 
motion,  it  would  ftiU  be  highly  difficult  to  eftablifli  that  ""^^ 
the  promotion  m  this  cafe  was  a  promotion  ad  altiorem  agahft 
gradum,  &c.  The  promotion,  in  fubftance,  is  oirly  from 
6ne  deanery  to  another ;  offices  of  equal  rank,  degree, 
and  dignity  in  the  church  i  though  one  of  them  be  more 
digiUe  in  point  of  pecuniary  emolument  or  other  adran- 
tages  than  the  other.  The  defendant  re£gned  both  his 
deanery  and  canonry  of  Eneter  on  the  fame  day  \  the 
one  to  the  king,  the  other  to  the  bifliop  :  which  of  them 
he  refigned  firit  does  not  appear  \  neither  is  it  material^ 
as  he  quitted  each  by  an  a£l  of  refignation,  and  in  order 
to  obtain  the  promotion  to  the  deanery  of  Lincoln^  to. 
which  it  appears  that  he  was  ihortly  afterwards  pro* 
moted.  His  ceaQng  to  be  dean  and  canon  of  the  one 
church,  and  his  becoming  dqan  of  the  other,  were  not 
legally  conneAed  as  caufe  and  effect :  if  they*  had  been 
fo,  the  fuppofed  caufe,  namely,  the  promotion  in  th# 
church  of  Lincoln,  would  have  neceflarily  preceded  the. 
fuppofed  effeGtf  viz.  the  removal  from  the  church  oi 
Jlxeter :  but  the  contrary  was  the.  cafe.  In  a  word,  a  . 
prior  promotion  at  Lincoln  was  not  the  caufe'  df  a  fub* 
fequent  or  contemporary  vacancy  at  Exeter;  but  the  ez« 
pe£lation  of  a  future  promotion  at  Lincoln  wa^  th« 
motive  and  inducement  to  a  prior  reQgnation  at  Exeter : 
and  in  that  way  only  did  the  promotion  at  Lincoln^  not 
aflual  but  future,  uncertain  and  refting  in  expe£lation 
alone,  operate  to  produce  the  vacancy  upon  which  the  * 
queftion  arifes.  Thus  much  as  to  the  words  amoved 
per  promotionem  ad  altiorem  gradgm,  &c. ;  which  are^ 
I  think,  fufficiently  (hewn,  according  to  the  ftri£l  literal 
fenfe  of  them,  not  to  fuftain  the  claim  contended  for  \ 
but  if  they  could  be  fuppofed  to  do  fo,  the  claim  is  ex^ 
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i9 1  m         prefsly  excluded  by  the  terms  of  the  exception  cotitained 
■■  in  the  ftatute,  viz. «« nifi  fit  per  voluntsiriam  ceffionem  aut 

'^tiaujl^  refignationcm,  aut  deprivationem  in  foro  civili  tut  eccle- 
GoKMN.  fiaftico.'*  Now  can  this  poffibly  be  deemed  any  other 
than  a  voluntary  refignation  of  the  deanery  and  canonry 
of  Exeter f  in  order  to  obtain  the  future  grant  of  the 
deanery  of  Lincoln,  which  it  had  been  fignified  to  the 
defendant  that  he  might  obtain  on  that  condition  ?  It 
was  unqueftionably  voluntary,  for  it  was  the  uncom- 
pelled  .elefiion  of  a  greater  advantage,  to  be  obtained 
afterwards,  by  the  furrender  of  a  lefs,  which  was  to  be 
parted  with  immediately  :  and  the  mode  in  which  it  was 
parted  with  was  the  one  fpecifically  mentioned  in  the 
exception,  viz.  that  of  refignation.  Unlefs  therefore, 
^e  can,  in  favour  of  fome  fuppofed  intention  of  the 
firamers  of  the  ftatute,  depart  from  the  language  ufed  in 
it,  and  fubftitute,  in  the  place  of  the  words  "  by  pro- 
motion," the  words  <<  means  ufed  in  order  to  obtain 
promotion,"  we  (hall  not  bring  the  cafe  even  colourably 
within  the  firft  branch  of  the  ftatute:  and  when  we 
have  done  fo,  the  exprefs  language  of  the  exception, 
which  excludes  voluntary  refignation,  (the  immediate  caufe 
of  the  vacancy  in  queftion,)  at  any  rate  puts  an  end  to 
the  claim  altogether. 

Poftea  to  the  Plaintifiu 
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Robinson  and  Others  astainfi  Touray*  Vffi^^ 

^      ^  Pf*.  nth, 

^HIS  cafe  was  argued  in  Eajler  term  laft  upon  a  rule  a  I'tcence 

nifi    for    a    new^  trial,    by    the  'Attorney^General,  TnordtZ"^^ 

Pari^  and  Ga/elee,  againft  the  nilej  and  by  Garrow^  No^  ^7%Brstih 

tan,  and  Carr,  contrL     The  cafes  of  the  Cosdfine  Mari^  rcfident  mtr 

•^  chant )«  permit* 

antte{a)f  Ufpartcha  y. Noble  [h)^  and  Ranvlinfon  v.  Janfon  (r),  ting  a  v^^fTel, 
were  cited  by  the  former :  thofe  of  the  Cofmopolite  (J),  fltj^^'^cicrpMhc 
Fihiy.Jh<mpfan{e),    Feife  r.  JFateri  {/),  and  the  cafe  ^^tll^ 
of  the  Hofnung(g)  by  the  latter.     The  cafe  was  ad-  ^3,"/^^'* 
loumed  for  confideration.  and  on  this  day  ^f*''^' ' ®  '*'^*- 

^  .  '  JiijfA  tlicrc  to 

load  a  cargo  of 

Lord  Ellenborough  C.  J.  delivered  the  opinion  of  are  permitted 

4e  Court.     •  r^X'.'Sa 

This  was  an  a£iion  upon  a  policy  on  goods  by  Qiip  or  ly^^f^^^l^ 

fliips  from  Archaneel  to  London.     It  was  afterwards  de-  ■  f*^^  »"  tho 
*  ^  United  King- 

clared  to  be  on  the  Neptunus;  but  that  declaration  was  dom,  was  con- 
cancelled,  and  it  was  declared  to  be  on  the  America*  confined  per- 
The  intereft  in  the  goods  was  averred  to  be  in  Brandt,  o'*r"!lnJ  pii^«r 
Roddiy  and  Co.,  who  are  Ruffians.    The  caufe  was  tried  \^^f^^l^l  ^^ 
2t  Guildhall  at  the  fitdngs  after  Michaelmas  term  i8ii,  therefore  where 
when  it  appeared  in  evidence  that  Henry  Siffkenj  a  refi-  at  Arcbrngil, 
dent  Britifli  merchant,  was  employed  on  behalf  of  Brandt ,  I!I,cmicr*had*" 
Rodde,  and  Co.  to  obtain  a  licence  for  tlTem,  and  had  2|;5^|j^^^^ 

ccnce  for  i(ic 
purpofe  of 

betog  brought  into  this  country,  it  was  held  that  they  were  proteQed  by  it ;  and  in  in« 

finance  made  for  their  benefit  was  legaL 
iV  miAake  made  by  the  agent  in  declaring  the  intereft  in  the  margin  of  the  policy  to 

be  on  a  (hip  by  a  wrong  n«ime,  may  be  reified  by  inferting  the  true  name,  without  a 

fxelhftamp. 

(j)  I  Eim.  Aim.  Xep.  34^      (h)  13  Eaft,  33a.        (c)  1%  EmJI.  %%^ 
(/)  4  M.  Aim.  Rep.  8r  («)  i  TmU.  i%i.        (f)  %  Tmmt.  14S. 

Cr)  a  M.  Aim.  Ref.  i^z. 

petitioned 
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i8i3«        petitioned  the  Privy  Council  accordinglyi  and  had  there- 
'  upon  obtained  a  licence,  dated  the  X4th  of  March  i8io, 

^iSnft        in  thefe  terms :  In  purfuance  of  an.  order  of  council^  fpe* 
T»o«AT«      ciaily  authorizmg  the  grant  of  this  licence,  a  duplicate  of 
which  order  of  council  is  hereunto  annexed,  I  do  hereby 
grant  this  licence  for  the  purpofe  fet  forth  in  the  faid 
order  of  council  to  Hinry  Siffketii  and  do  hereby  permit  a 
vefftU  hearing  any  Jlag  except  the  French,  to  proceed  in 
ballaft  from  any  port,  north  of  the  Scheldt,  to  Archangel, 
or  any  other  port  in  the  White  Sear  there  to  load  a  cargo 
of  fuch  goods  as  are  permitted  by  law  to  be  imported, 
(except  German  linens,  ftock  fiih,  and  oil,)  and  to  pro- 
ceed with  the  fame  to  a  port  in  the  United  Kingdom  {a)^ 
Annexed  to  the  licence  is  a  duplicate  of  the  order  in 
council  authorizing  the  fame ;  ftating  it  to  be  on  the 
petition  of  Henry  Siffken.    The  (hip  was  admitted  at 
die  trial  to  be  a  neutral  fliip,  viz.  a  Rofteck  (hip.     A 
motion  was  made  to  kt  afide  a  verdift,  which  was  given 
for  tlie  plaintifis  for  the  amount  of  the  goods  loft,  on  two 
grounds  \  firft,  that  the  declaration  of  the  ihip  in  the 
tlargin  of  the  policy  was  not  on  a  frefli  ftamp  (3).    But 
ihe  Coutt  refufed  the  rule  on  that  point.    The  fecond 
ground,  on  which  the  Court  granted  the  rule  to  (hew 
caufe,  w^S,  that  this  licence  did  not  afuthorize  the  im« 
|>ortation  of  goods,  the  property  of  an  enemy,  as  thefe 
goods  ^ere,    This  aft  was  argued  oi^  ihiewing  caufe 

(i^  The  lif ence  wf nt  on  thus;  **  The  mafter  to  be  permitted  to 
feceive  hit  freight  aad  depart  with  his  crew  and  TefTci  to  anjr  port 
not  blockaded  I  notwithOindiog  ^\\  the  document!  which  accom^ 
pany  the  flitp  and  cargo  may  represent  the  fame  to  be  deftined  to 
any  neutral  or  hoftlk  port,  #ad  ^4  wbrnfioffr  ficb  froferty  mejr  ^prnfy 
$0  hebMf,  Sec 

(k)  The  firft  declatatSod  on  the  Ifeptmns  was  made  by  the  agent 
through  miftake»  and,  as  Toon  as  it  was  dircovered,  was  tM6t^  by 
94teripg  t)i^  niune  to  the  4mtnc4k 

ilgainft 
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igainft  the  rule  for  a  new  trial  in  Ea^er  term  laft,  whea  1813. 
h  was  cont'ended  that  the  licence  was  perfonal  to  Stfleftf  * 
and  being  fo  could  not  extend  beyond  him  or  perfons  agginfl 
ejufdem  generis  j  and  at  any  rate  not  to  alien  enemies. 
It  was  not  denied  but  that  the  Privy  Council  had  power 
to  authorize  an  ei^emy  to  import  goods ;  but  it  was  faid 
that  in  fuch  cafe  it  (hauld  be  dire£Uy  fo  expreffed  in  the 
licence ;  and  that  It  was  not  fo  in  the  prefent  cafe.  But 
we  think  that  by  the  terms  of  this  licence  the  privilege  is 
not  perfonal  to  Stfflen  or  to  any  particular  clafs  of  pexw 
fons :  it  is  obtained,  ^s  it  dates  on  the  face  of  it,  upon  the 
petition  of  Sifflent  and  therefore  it  may  be  that  fome  de- 
gree of  confidence  placed  in  him,  that  the  licence  granted 
upon  his  petition  Ihould  not  be  abufed,  might  operate  as 
an  inducement  to  the  granting  of  it :  his  name  is  inferted 
in  the  licence,  as  petitioning  for  it,  and  no  more:  but 
what  is  the  licence  granted  for  ?  It  is  for  a  vefTel,  hearing 
•nyjlag  except  the  French,  to  proceed  in  ballaft  from  any 
fort  north  of  the  Scheldt  to  Archangel;  there  to  load  a 
cargo  of  fuch  goods  as  are  permitted  by  law  fto  be  inv* 
ported.  The  pbje^l  of  this  licence  is  manifeftly,  upon 
the  face  of  itf  to  procure  a  cargo  of  Rujtan  goods  to  be 
brought  into  this  country.  It  is  not  fpecifically  to  Siffn 
ten,  or  to  any  other  perfon,  to  import,  but  for  any  fiipy 
except  a  French  flag,  to  impart :  fo  that  it  would  atttho-- 
Tize  a  i^^tf/i  (hip,  She  is  to  proceed  alfo  in  ballaft  i 
there  is  no  neceflity  to  take  out  a  cargo  of  Britijb  manu<t 
fadure  or  colonial  produce :  fo  that  the  fote  objeft  k 
moft  clearly  to  bripg  in  RufQan  gpods^  without  any  re« 
jtridlion  as  to  perfon  or  (hip,  except  that  the  (hip  ffaoiiM 
iiot  bear  the  French  fiag.  Under  a  licence  couched  in 
i^ch  terms,  we  do  not  feel  ourfeli^t  warranted  in  faying 
that  a  ^u^[m  fubje^t  ma^  not  ihip  goods  on  l^^rd  fuch 
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1813.        veflel  for  the  purpofe  of  their  being  brought  hither,  u  wdf 

— —         as  fell  them  at  a  Ruffian  port  to  a  Brittfh  or  neutral  mer- 
Robinson  ,  r      1  •  «  .  *.  ^     • 

_^iamfi         chant,  for  him  to  import  them  at  his  rifle ;  and  if  fo  the 

Ruffian  may,  as  a  confequence  of  fuch  right  to  import^ 
legally  make  a  contra^  to  indemnify  himfei^  agunft  lofs 
during  th€  voyage.  Whatever  doubu  may  have  occurred 
on  the  efie£i  of  licences  drawn  up  in  diflferent  terms,  we 
lU  agree  in  thinking  that  under  this  licence  the  infurance 
made  for  the  benefit  of  the  Ruffian  houfe,  although  (land- 
ing in  a  hoftile  relation  to  this  country  at  the  time,  is  legal. 
This  iame  queftion  hatf  lately  been  under  the  conCdera- 
tion  of  the  court  of  Commoa  Pleas  in  the  cafe  of  Morgan 
V.  Ofwalds  and  we  underftand  that  Court  in  the  courfe 
of  the  laft  term  gave  the  fame  tSt(k  to  a  licence  fimilarly 
worded ;  indeed  it  appears  to  be  the  fame  licence.  The 
cpnfequence  is,  that  the  verdiA  which  has  been  found  ia 
this  cafe  for  the  plaintiff  muft  (land,  and  the  rule  which . 
has,  been  obtained  to  (hew  caufe  why  it  (hould  not  be 

Cet  afide  muft  be  difcharged. 

Rule  difcharged* 


Sams  againji  Ch££S£wright. 

T  ORD  Ellemborough  C.  J.  alfo  delivered  the  opinion 
of  the  Court  in  this  cafe,  which  he  obferyed  was 
under  the  fame  circumftances  as  Robinfin  v.  Touray,  at 
leaft  as  to  the  point  on  which  the  Court  granted  the.  rule 
to  (hew  caufe ;  for  although  other  obje£lions  were  taken, 
the  Court  difpofed  of  them  on  the  motion  for  the  rule,t 
and  only  granted  it  on  the  obje&ion  receding  the  li« 
cence,  whether  it  protedled  enemies'  property.  The  ver- 
di£l  therefore  in  tfaie  cafe  alfo  muft  ftand.  And  the  rul% 
b^  difcharged. 
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The  Kino  azainji  The  Inhabitants  of  Denham.    ^/fojr. 

^  Mxxth. 

T7P0N  appeal,  the  quarter  feffions  for  the  county  of  Thc4odayf 

Southampton  confirmed  ah  order  for  the  removal  of  ceilarjr  co  coq- 

Cbarlis  Tranter,  his  wife  and  family,  fubjeft  to  the  opi-  Smh^^T/' 

nion  of  this  Cmirt  on  a  cafe  ftated.   The  cafe  was  argued  ^[^^|i^'^S'^''^^ 

in  Michaelmas  term  laft  by  Mauk  in  fupport  of  the  order  p«fi  of  •  y»r, 
of  feflions,  and  by  Gafelee  and  Selvrfn  contrSi.     Tb« 
Court  took  time  to  conCder ;  and  on  this  day 

Lord  Ellbnborough  C  J.  delivered  the  judgment 
This  was  a  fettlement  cafe  upon  a  removal  from 
Bajingstoke  to  Denham,  and  the  queftion  was  upon  the 
lefidence  neceflary  to  confer  a  fettlement  by  hiring  and 
fervice^  whether  it  was  neceflary  there  fliould  be  40  days 
refidence  within  the  compafs  of  a  year ;  or  whether,  if 
the  fervice  were  for  feveral  years  uninterruptedly,  a 
refidence  of  40  days  within  thofe  feveral  years  would 
be  fufficient.  The  fa£li  were  thefe;  the  pauper  was 
hired  for  a  year  to  George  Smith,  and  ferved  that  year : 
at  the  expiration  of  which  he  was  hired  to  him  for  ano- 
ther year,  and  ferved  half  of  it ;  and  during  that  year 
and  a  half  he  was  refident  in  Bajingstoke  for  40  days,  but 
he  did  not  refide  in  Bajingstohe  for  40  days  either  witlun 
the  firft  year,  or  within  the  half  year,  nor  (as  was  Admit- 
ted) within  any  one  period  of  a  year  whilft  he  continued 
with  Smith.  The  feffions  were  of  opinion  that  this  re- 
fidence was  )iot  fufficient,  and  we  think  their  opinion 
'right.  By  ftat.  13  &  14  Car.  2.  c.  ra./  I.  poor  perfons 
coming  to  fettle  in  any  pariih,  if  likely  to  be  chargeable 
to  the  papibi  may  be  removed  within  40  days  afi^er  they 

to 


DSMKAM. 


td^  CASES  xjx  HILARY  TERM 

1813.        fo  come  to  fettle  as  aforefaid;  and  it  is  under  this  a& 

Y.    -  ^        that  40  days  refidence  is  required.    By  ftat,   i  Jac.  a. 

V^J^  .      r.  17./  3*  the  40  daya  continuance  in  a  parifh,  intended 
Xrc  lohabi*      iin*  /-¥''t/* 

untiof        by  the  ftat.  13  &  14  Car.  2.  to  make  a  fettlement,  (hall 

be  accounted  from  the  delivery  of  notice  in  writing,  to 

one  of  the  officers  of  the  parifti  to  which  fuch  poor  per- 

fon  remQTes ;  which  notice,  by  ftat.  3  &  4  IPl  &  JI, 

r.  1 1  •/  3  •>  is  to  be  read  in  church  the  nex4  Zord's-day^  and 

rc^iftered  in  the  book  kept  for  the  poor's  accounts.    By 

the  fautie  ftatute  ^  &  4W.  ic  M.  c.ii.f.  7.  if  any  un- 

{narried  perfon,  not  having  child  or  children,  (hall  be 

lawfully  **  hired  into  any  parifh  or  town  for  one  yeary 

«<  fuch  fervice  ihall  be  adjudged  a  good  fettlement  there- 

<<  in,  though  no  fuch  Qotice  in  writing  be  delivered  and 

"  publiihed  ^s  aforefaid/'     And  by  ftat.  8  &  9  {T.  3. 

r«30./4.  '<No  perfon,  fo  hired  as  aforefaid,  (hall  be 

**  adjudged  to  have  a  good  fettlement  in  any  fuch  parifli 

<<  •r  townftiip,  unlefs  fuch  perfon  ftiall  continue  and  abide 

«  in'the  (ame  fervice  during  the  fpace  of  one  whole  year** 

Upon  thefe  claufes  fettlements  by  hiring  and  fervice 

now  ftand.     It  has  b^en  decided  that  fo  as  there  is  a 

hiring  for  a  jear,  .and  fcrvice  for  a  year,  it  is  not  ne- 

ceflary  the  whole  of  the  fervice  fliould  be  under  the 

yearly  hiring,  but  fervice  not  under  a  yearly  hiring  may 

.be  connedled  with  fervice  under  a  yearly  hiring,  and 

both  fervices,  if  uninterrupted,  may  be  taken  into  the 

ftccount :  but  it  has  never  been  decided  that  refidences 

beyond  the  compafs  of  a  year  can  be  conne£ted  ;  and  as 

the  legiflature,  by  requiring  a  hiring  for  a  year,  and  a 

..continuance  and  abiding  in  the  fame  fervice  during  the 

fpace  of  one  whole  year,  feem  to  have  contemplated 

fomething  which  was  not  to  be  complete  in  lefs  than  a 

yearj  but  was  to  be  complete  within  that  period  \  we 

'     think 
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think  vfe  abide  moil  clofdj  by  the  words,  mi  gire        1813^ 
^SeGt  to  the  moft  probable  intention  of  the  legiflature,       " 
by  holding  that  the  whole  refidence  muft  be  within  the        a^ainfl 
compafs  of  a  fingle  year.    Suppofe  the  f«ime  (erviceto        tanu  of* 
continue  uninterruptedly  for  20  years,  and  the  fervant      ^^^^^^ 
to  fleep  twice  in  every  of  fuch  20  years  at  the  fame  inn 
in  travelling,  and  to  be  .at  that  inn  the  laft  night  of  his 
fervice,  would  it  be  expedient  and  reafonable  that  an  in- 
quiry extending  ovet  fo  long  a  period  of  time  at  de^ 
tached  intervals  fliould  be  gone  into  for  the  purpofe  of 
afcertaiiiing  the  fettlement  of  a  pauper  i    What  nodce 
could  the  oiEcers  of  that  pariOi  have  had  that  he  was 
come  to  fettle  there  ?  and  yet  there  his  fettl^inent  would 
be,  if  we  were  to  hold  that  refidence  for  40  .days  beyond 
the  compafs  of  a  fingle  year  would  do.    We  are  there-* 
fore  of  opinion  that  a  fettlement  in  Mqfingstpke  m  .tlu$ 
cafe  was  not  eftabliflied,  and  that  the  oirder  of  removal 
and  the  order  of  feflions,  which  pDDC<^ed(td.U|ppn,the4if* 
allowing  the  fettlefflent,  ihould  be  confirmed. 


Samusl  Paynb  and  John  THaROuoHcooD^s  rhmfl^. 


Cafe. 


M,  zith> 


I^GARLSTT  on  a  former  day  in  this  term  obtmaed  a  The^oc.j. 

tulenifi  for  a  writ  of  habeas  corpora  to  jthe  cotn-  whi^*4*mpu 
mander  of  his  m^jefty's  fhip  JIf  ij/&vip,  to  bring  upji*»  wh^ftaKl"*"' 
Thormighgood  and  Samtu!  Payne  for  the  p.i;irpofe  of  beincr  «™pJoye<>  »n  /be 

fiAfrici  of  ibefe 

Uncharged,  as  having  been  illegally  ^ip^^ed-  kiofdms,  from   • 

By  the  affidavits  in  fupport  of  the  rule  it  appeared,  that  extefdTfoa  *  * 
feveral  perfons  who  were  the  owners,  of  fifhing  fmacks  at  J^^ricd  o?b7' 

Briii/b  fubjcAs 
vpon  the  coalt  of  Hefigohnd  for  the  parpofe  of  fapplying«the  Ln^  market  with  thmt 
fi(h:  and  therefore  the  Couit  difchvrgeda  maiincr  and  aa  apprentice  who  had  bten  im- 
j>re^d^o«t  of  one  of  the  Ycfleli  engaged  io  that  Ciherjr. 

Harwitif 
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« 

1813.        Hanmeh^  had  formed  themfelves  into  a  company  for  car" 


Patki  and 


rying  on  the  lobfter  fiflierj  upon'  the  coaft  of  Heligoland^ 
Thoeouob^  in  purfuance  of  which  plan  in  the  fpring  of  1812  they 
fent  out  eight  ftrong-built  veflels,  fumilhed  with  weHSf 
.  fifhing  nets  and  baits,  &c.  and  with  24  boats  of  a  pecu- 
liar conftru^iion,  and  adapted  to  the  faid  fifliery,  befides 
the  boat  attached  to  each  fmack  upon  the  ordinary  fifli- 
ing  bufinefs.  The  mode  of  condu£ling  tUs  fifliery  was 
as  follows :  all  the  veflels  of  the  company  failed  nearly 
together  in  the  beginning  of  the  feafon^  and  when  ar- 
rived at  their  ftation  the  boats,  matters  and  crews  were 
engaged  in  catching  the  lobfters,  with  which  they  fup- 
plied  fuch  veflels  of  the  company  as  were  ready  for  the 
London  market.  The  veflels  when  loaded  immediately 
failed  for  London^  and  dellTered  the  lobfters  at  Old  Haven 
for  the  London  market,  and  then  returned  with  all  difpatch 
to  their  ftation.  The  nets,  &c.  after  being  carried  out 
on  the  firft  voyage,  remained  at  Heligoland  until  the  fiih* 
ing  feafon  was  over.  The  fi(hing  for  lobfters  is  ufually 
in  water  from  7  to  la  fathoms  deep,  and  hardly  ever  fo 
Shallow  as  2  fathoms.  The  Adventure^  one  of  the  eight 
^  veflels  abovementioned,  was  of  the  burthen  of  59  tODS» 
and  regularly  cleared  out  at  the  cuftom-houfe  at  ffor- 
nuich  for  the  voyage  in.queftion,  and  had  a  licence  to  be 
employed  in  fifhing  for  lobfters  at  Heligoland.  On  the 
I  ft  June  1 8 1 2  ihe  was  in  the  North  Sea,  about  40  miles  to 
the  weftward  of  Heligoland^  bound  to  the  faid  ifland  for 
the  purpofe  of  catching  lobfters  for  the  London  market, 
when  an  officer  of  the  Mufquito  came  on  board  and  im- 
prefled  Payne  and  Thoroughgood.  Payne  was  a  mariner  of 
the  age  of  29  years,  regularly  bred  to  the  fifhing  bufinefs ) 
and  Thoroughgoodf  (of  the  age  of  19  years)  was  apprentice 
to  the  owner  of  the  Adventure^  bound  for  7  yearsj  to  learn 

the 
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tlie  art'of  a  fifliennan;  and  both  of  them^  at  the  time  of        1813. 
their  being  imprefied,  were  employed  in  the  fifliing  fer-        •— 
vice,  and  had  regular  admiralty  protedions.     The  iiland     Tbokouok- 
-of  Heii^okftd  furrendered  to  his  majefty's  forces  on  the 
ift  September  1807.     The  exemption  from  being  im* 
prefled  was  claimed  under  the  ftat.  50  Geo.  3.  c.  io8. 

The  SoKcitor^General  and  Jervis^  who  now  (hewed 
caufe,  contended  that  thefe  perfons  came  neither  within 
the  ftat.  26^.3*  r.  1 5.  nor  the  ftat.  50  G.  3.  c.  108. 
The  firft  of  thofe  afts  applied  only  to  perfons  fiihing  on 
Ji»  coafts  and  in  the  navigable  rivers  of  Great  Britain : 
the  fecond  to  thofe  who  fifhed  in  deep  waters :  and  aU 
fhoTtgh  (tSt.  2.  includes  perfons  employed  in  the  fijheriei 
•f  iheji  kingdoms,  yet  it  can  hardly  be  intended  by  that 
expreflion  that  it  contemplated  a  fiihing  off  Heligoland s 
and  even  if  it  did,  ftill  that  expreifion  muft  be  controlled 
by  the  words  ufed  in  the  preamble,  otherwife  it  would 
include  every  filhery  of  what  kind  foever,  whereas 
the  words  <^  the  preamble  do  not  extend  beyond  fifliing 
in  the  deep  feas.  But  Ipbfters  are  a  fpecies  of  fi(h  only 
to  be  found  in  Ihoals  among  rocks,  and  are  caught,  not  in 
boats  or  by  means  of  imfdements  ufed  for  fiihing  in  deep 
waters,  but  in  B^iSs  with  lobfter  pots :  and  ahhough 
larger  veflels  may  be  neceffary  in  order  to  navigate  in 
deep  waters  to  and  from  the  fiihing  ftalidn,  that  is  onl^ 
preliminary  to  the  fiihing. 

Topping  and  $carlett  in  fupport  of  the  rule,  infifted  that 
the  words  in  the  2d  fe£l.  were  not  to  be  reftrained  by 
the  preamble  in  the  manner  contended  for ;  and  then,  the 

Vol.  L  Q  only 
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i8i  J-        only  queftion  was,  whether  this  could  be  deemed  a  fifi- 

"  ery  of  this  kingdom  :  ^s  to  which  it  appeared,  that  it  was 

1  iioRouau'     a  fiQiery  carried  on  by  Briti/b  fubjef^s,  and  in  veflels,  and 

with  a  capital  all  Briti/b^  and  the  produce  of  which  was 

brought  into  the  markets  of  this  country.    They  were 

proceeding  in  the  argument^  but  were  (topped  by 

Lord  Ellenborough  C.  J.     I  think  the  policy  of  the 
legiflature  is  defcribed  in  the  preamble  of  this  afl  of  par- 
liament)  and  its  objecb  fcems  to  have  been  dtre£led  to 
the  better  fupplying  the  inhabitants  of  tlje  metropolis  and 
.  other  parts  of-the  kingdom  with  fi(h,  and  for  that  purpofe 
to  bring  found  and  wholefome  iiih  at  a  moderate  price  to 
the  different  markets  of  the  kingdom.     It  is  contended 
however  by  thofe  who  oppofe  this  rule,  that  this  z(k  of 
parliament  only  extends  it's  prote£lion  to  thofe  who  are 
engaged  in  fiihing  in  deep  waters,  and  that  lobfters  are 
found  in  (hallow  water.     Now  the  a£t  recites  that  it  has 
been  found  fmce  the  pafllng  of  the  a  Geo.  3.  r.  i;.  that 
various  forts  of  fi(h  retire  in  the  winter  feafoninto  d.eeper 
water^  and  it  lias  therefore  become  necefiary  for  the  fup« 
ply  of  the  metropolis  aiid  other  parts  of  the  kingdom  with 
fuch  (i(h  at  all  feafons  of  the  year,  to  ufe  larger  clafles  of 
fi(hing  veflels,  wl^ich  cannot  be  navigated  without  a 
greater  number  of  hands  than  are  exempted  by  the  former 
a£l,  and  that  the  encouraging  the^  taking  of  apprentices 
is^highly  beneficial  in  eftablifhing  a  nurfery  fti  his  ma- 
.  jelly's  navy ;  and  it  is  therefore  expedient  that  the  pro- 
^  vifions  of  the  former  aft  for  exemptbg  perfons  employed 
in  the  veffels  therein  defcribed,  (hould,  as  to  all  fifhing 
yeffels,  be  extended  to  fi(hing  in  the  deep  feas  beyond 
the  coafts,  &c.    The  2d  kGt.  then  enafts,  «  that  every 

perfoa 
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perfon  therein  fpecified  who  (hall  be  employed  in  the         1813. 

fifheries  of  ihefe  kingdoms  fliall  be  exempted  from  being         "^ 

iffiprefled,  except  in  certain  cafes/*  Thefe  words  are  Thorough- 
large  enough  to  embrace  the  prefent  cafe  ;  and  it  would 
have  been  eafy  for  the  legiflature,  if  they  had  intended* 
to  narrow  the  privilege  to  thofe  who  fiihed  in  deep 
waters  only,  to  have  ufed  apt  words  for  that  purpofe  by 
recurring  to  the  words  recited  in  the  former  fedion. 
Inftead  of  that^  however,  in  furtherance  of  the  general 
policy  of  the  former  aft,  which  was  to  fupply  the  me- 
tropolis with  fifli  at  a  moderate  rate,  the  legiflature  has 
adopted  a  larger  form  of  expreflion  by  propofing  gene- 
rally that  thofe  employed  in  the.  fifheries  of  thefe  king- 
doms fhould  be  protefted.  The  queftion  then  is  reduced 
to  this,  viz.  what  is  .meant  by  the  <<  fiflieries  of  thefe 
lungdoms/'  Thefe  kingdoms  have  coafts,  and  what  may 
be  termed  a  land  jurifdidiion,  extending  between  high 
and  low  water  mark,  in  contradiftinftion  to  the  admi- 
ralty jurifdiftion.  That  would  clearly  be  too  narrow  % 
conftruftion  of  the  words.  But  then  when  we  get  be- 
yond that  to  the  <<  deep  feas  beyond  the  coaft,*'  a  diffi- 
culty arifes  in  defining  how  far  they  ihall  extend,  and 
therefore  the  legiflature  feem  to  have  defined  it  by  th« 
words  <«  fiflieries  of  thefe  kingdoms,"  which  are  words 
of  a  large  fcope,  embracing  all  thofe  fiflieries  from 
which  fifli  are  fupplied  in  a  frefli  and  wholefome  ftate  to 
the  markets  of  thefe  kingdoms.  The  a£k  therefore  muft  be 
taken  to  mean  all  fuch  fiflieries  within  the  neighbourhood 
of  thefe  kingdoms,  which  are  capable  of  contributing  and 
do  contribute  to  the  better  fupply  of  the  markets  of  thefe 
kingdoms  with  frefli  fifti :  and  all  who  are  engaged  in 
fuch'  fiflieries  under    certain    limitations  feem    to   be 

Q  Z  within 
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1813.        within  the  policy  of  the  zQ:.     I  therefore  think  thefe 
■  '^        two  p^fons  are  entitled  to  their  difcharge. 

TiiORooaa- 

.  •©•»••  c«fc  X.B  Blanc  J.  I  am  of  the  fame  opinion.  We  muft 
look  to  the  farmer  ftatute  for  the  true  conftru£lion  of 
this.  The  principal  objed  of  that  ftatute,  as  its  title 
imports,  was  the  better  fupplying  the  inhabitants  of  this 
metropolis  with  B(h,  and  the  redudlion  of  the  exorUtant' 
price  of  that  article.  In  it  there  are  many  regulations 
which  do  not  apply  to  the  pruteAion  of  the  fifliermen  : 
then  comes  the  claufe  that  proteds  them  under  certain 
limitations.  Afterwards,  it  appears  to  have  been  thought 
expedient  to  provide  for  the  fupply  of  the  markets  of 
ihefe  kingdoms  with  wholefome  and  found  fifli  brought 
from  a  greater  diftance  %  for  the  50  G.  3.  recites,  that  the  - 
fifli  at  a  certain  feafon  retire  into  deeper  water,  and 
it  has  therefore  become  neccflary  for  the  fupply  t>f  the 
metropolis,  and  other  parts  of  the  kingdom,  to  ufe  a 
larger  clafs  of  veflels.  Then  the  a£l  repeals  the  former, 
and  extends  the  protection  to  all  perfons  employed  in  the 
fijheries  of  thefe  lin^ioms.  Under  thefe  words  therefore  I 
think'  we  may  fairly  comprehend  thofe  perfons  who  are 
employed  in  fupplying  the  London  markets  with  good  and 
wholefome  fifti.  It  is  faid  that  the  veflels  immediately 
employed  in  fifhing  are  very  fmall  veflels  or  (kifTs  i  but 
it  is  clear  that  much  larger  veflels  are  indifpenfabiy  necef- 
fary  to  carry  both  them  and  the  fifliermen  through  the 
deep  feas,  and  that  they  are  equally  neceffary  after  the* 
fifh  are  taken  to  bring  them  home  to  the  markets  of 
Great  Britain, 

Batlxt  J.    I  am  of  the  fame  opinion.     By  the  firft 
a£k  there  were  four  defcriptions  of  perfons  who  fbould 

a  be 
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be  employed  in  the  fiflieries  of  thefe  kingdoms  exempted  iSijr 

from  being  imprefled.     The  506.3.  r.  108.  repealed  — — 

that  aa,  but  it  alfo  extended  the  privileges  in  Tcfped  of  rlltoJ^t 

verels  of  larger  burthen.  •oo»'iC«fc 

Rule  abfolute; 


ZAWES   (hewed  caufe  againft  a  rule  obtained  by  wiiere  inter. 
Efptnajfe  for  referrmg  a  bill  of  exchange   to  the  mcnt  was 
mafter  to  compute  principal  and  intereft,  on  the  ground  pfajnfuTdi^d^^ 
that  the  plaintiff  was  dead  at  the  time  when  the  rule  J"  "i.^'JhV**'*"^ 
was  pbtainedk    It  appeared  that. interlocutory  judgment  ^"'"J  ^^^ 
was  figned  on  the  27th  of  Jamuiry'\z%  that  the  plaintiff  t  rule  to  com- 
died  on  the  3otb,  and  that  this  rule  was  granted'  on  the  and^intereA  on 
ift  oIFibmary.    He  ccintended  that  the  fuit  abated  >y  JJ'hidiVe" 
the  plaintiff's  death,  after  which  the  only  mode  of  pro-  J^*„\7*' 
ceeding  wag  that  pointed  out  by  8  &  pTiT.  3.  r.  x  i.  /.  tf., 
▼iz.  by  a  fcire  facias,  and  that  the  Court  ^uld  not  per- 
mit final  judgment  to  be  fighed  for  the  plaintiff  according 
to  the  terms  of  the  rule.  « 

Effinajfe^  contr^,  maintained  that  the  whole  term  Wias 
to  be  confidered  as  one  day,  and  that  when  final  judg-  • 
ment  was  figned  it  would  relate  back  to  the  firft  day  of 
the  term,  which  was  prior  to  the  ]^aintiff 's  death ;  and 
that  this  was  analogous  to  a  cafe  at  the  aflizes,  where  if  a 
party  died  between  the  commiffion  day  and  the  day  of 
trial,  the  caufe  might  notwithftanding  be  tried.  He  re-  ^ 
lifd  00  Bragnet  t#  Langmead  (o) 

(«)7  7.i?.aa 

Q  3  Ls  Blanc 
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Le  Blanc  J.  {a).  It  is  perfe£\ly  clear  that  final  judg- 
ment may  be  figned  notwithftanding  the  death  of  the 
party,  and  that'the  Court  will  not  fet  it  afide  on  account 
of  his  death,  before  it  was  figned.  This  is  an  applica- 
tion merely  to  inform  the  Court  for  what  damages  judg- 
ment may  be  figned,  and  if  this  preliminary  ftep  were 
not  neceflary,  the  party  might  at  once  fign  final  judg- 
ment. If  then  the  Court  would  permit  final  judgment 
to  be  figned^  notwithftanding  the  death  of  the  party, 
they  will  hardly  on  that  account  refufe  this  rule^  which 
is  only  a  means  of  getting  final  judgment.  When  figned 
it  will  relate  back  to  the  firft  day  of  the  term,  and  error 
will  not  be  affignable,  for  it  will  not  appear  on  the  re- 
cord that  the  party  was  dead  before  final  judgment  was 
figned.  The  defendant  cannot  fuftain  any  injury,  be- 
caufe  execution  cannot  go  againft  him  without  a  fcire 
'  facias.   . 


Batlet  J.  concurred. 


Rule  abfolute. 


(a)  Lord  Ellenhrwgh  C.  J.  was  ibfcnt* 


JFtb.  iich. 

A  rpecial  capitf 
iifacd  upon  an 
affid.ivtt  fworn 
ai  the  bill  of 
^  Middle/ex  office 
is  irregular: 
but  if  thc*dc- 
fi-ndant  be  ar- 
rcrte  I  under  it, 
and  put  in  fpe* 
cial  bail,  he 
there ?)y  waves 
tl)«  irrcgulaticy. 


Dalton  again/i  Barnes, 

npHE  defendant  in  this  caufe  having  been  trrefted 
upon  a  fpecial  capias,  a  rule  was  obtained  by  TadJy 
for  difcharging  him  on  entering  a  common  appearance, 
on  the  ground  that  the  affidavit  of  debt,  upon  which 
the  writ  iflued,  was  fworn  at  the  office  where  bills 
of  MiddUfep^  iflue,  and  not  before  the  filazer  or  his 
deputy.      • 

Marryxty 
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Marrjaiy  who  (hewed  caufe  againft  the  rule,  ad-  18 13. 
mitted  that  the  affidavit  was  not  fworn  before  the  proper  '.  •-  • 
officer,  but  contended  that  the  praftice  was  for  the  aguluji 
filazer,    upon   tranfmitting   to   him  either  the  original  a«^*»« 

a^davit  or  an  office  copy  of  it,  to  ifTue  his  writ :  bu^ 
the  Court  faid  that  fuch  could  not  be  the  pra^iice^  for 
that  an  affidavit .  made  for  one  fpecific  obje£l  could  not 
be  transferred  to  another,  and  perjury  could  not  be  af- 
fipied  on  the  office  copy.  He  then  contended  that  the 
want  of  an  affidavit  had  been  waived  by  the  defendant's 
having  put  in  fpecial  bail. 

.  Tadij^  in  fupport  of  the  rule,  infifted  that  the  arreft 
was  illegal,  for  want  of  an  affidavit  made  before  the 
proper  officer,  as  required  by  ftat.  12  6.  i.  €.  29.,  and 
therefore  what  was  done  by  the  party  as  to  putting  in  bail 
was  to  be  confidered  as  having  been  done  under  durefs, 
and  confequently  void.  He  relied  upon  what  was  faid 
by  Lord  Kmyon  C.  J.  in  Norton  v.  Danvers  («),  «  that 
if  the  defendant  had  been  adtually  under  arreft  at  die 
time,  his  confent  to  give  a  bail  bond  would  not  have 
been  bindings  becaufe  it  might  be  confidered  as  given  • 
under  durefs/*     He  alfo  cited  Reeks  v.  Groneman  (I). 

Lord  Ellbnborough  C.  J.  The  recognizance  of  bail 
does  not  import  neceffarily  that  there  was  an  affidavit  to 
hold  to  bail ;  it  is  not  per  fe  neceffarily  founded  thereon. 
I  think  diere  was  an  irregularity ;  but  there  is  a  time  for 
taking  notice  of  fuch  irregularities,  and  if  that  is  fuffered 
to  elapfe,  the  party  muft  be  confidered  as  haying  dif- 
penfed  with  it.  s 

{a)  7  3*.  A  376,  {})  %JFi(f,2%4' 

Q  4  Lb  Blanc 


Barmu. 
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1813-  Le  Blanc  J.  concxirred. 

mgmafi  Baylet  J.  added,  that  there  was  not  0^7  inftancein 

which  the  party  after  putting  in  bail  s^bpvf^  hud  been 
permitted  to  take  advantage  of  a  defed  in  tfatf. affidavit 
to  hold  to  bail. 

Rule  difcharged. 


FO^'th.         Randole  againfi Bailey  and  Another.   In  Error. 
The  clerk  of       Ju  this  cafe  the  defendants  in  error  declared  in  the 

the  errors  in         X  t»i  •     ♦ 

e.P.intran-^  *    Common  Fleas,  as  drawers,  againft  the  pkintiff  in 

re«>rdfby*inif-  crror,  as  acceptor  of  a  bill  of  exchange,  which  became 

SneiSlyk^*'  due  on  a  day  in  Trinity  tern.     The  declaration  was 

dJl^'^.od^  fpfecially  entitled  as  of  a  fubfequent  day  in  that  term. 

erfor  wm  pw  Judgment  recovered.     Replication,  nul  tiel  record, 

ifli|^ect 

thereon ;  tfter  aqd  thereupon  final  judgment  for  the  defendant  in  error, 

amended  the  A  wtit  of  error  was  brought  in  this  court,  and  the  clerk 

S«rting\hJ  <>?  ^^^  errors  in  tranfcribing  the  record,  inftead  of  en- 

fSSdraT^t'Sr  ^^^8  **  declaration  fpecially,  entitled  it  generally; 

Court  would  and  the  plaintiflF  affigned  this  for  error.     Afterwards  the 

not  reftore  the      ^  v 

trvircripttotbe  derk  of  the  errors  altered  the  tranfcript  by  mferting  the 
it  ftood  at  the    fpecial  memorandum  as  it  originally  ftood  :  whereupon 
pltlntT/rhTerror  -Marryat  obtained  a  rule,  calling  on  the  defendants  in 
InSl^^  **"        error  to  flicw  caufe  why  the  tranfcript  of  the  proceed- 
ings (hould   not  be  reftored  to  the  ftate*in  which  it 
ftood  at  the  time  when  the  plaintiff  in  error  afligned  his 
error. 

Scarlett  znd  Cemyti  oppofed  the  rule,  on. the  ground 
that  the  clerk  of  the  errors,  in  tranfcribing  the  record, 
aded  as  the  agent  of  the  plaintiff  in  error ;  and  there- 
fore 
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fore  the  miftake  muft  be  confidered  as  the  miftake  of 
the  plaintiff  himfelf ;  and  fo  he  ought  not  to  be  per- 
mitted to  avail  himfelf  of  it. 

Marryatf  in  fupport  of  the  xttle>  matntained,  that  al« 
though  the  Court,  upon  application,  might  have  granted 
libertf  to  amend,  yet  the  officer,  even  with  the  confent 
of  the  parties,  could  not  make  the  amendment;  much 
lefs  could  he  do  fo  vrithout  their  confent.  If  tlie  party 
himfelf  was  at  liberty  to  amend  without  leave  of  the 
Court,  there  never  would  be  occafion  for  alleging  dimi- 
nution. And  h^  relied  on  Dickinfon  v.  PLtified  (tf },  where 
the  Court  held  that  the  plaintiff  himfelf  could  not  alter 
the  roll  by  inferting  a  fpccial  inftead  of  a  general  me- 
morandum. 


x«i3- 

RANDOLt 

agmnfi 
Bailxt 

snd  ADother, 
in  £rror. 


.  Bayjlet  J.  (the  only  Judge  in  court,)  obferved,  as  to 
that  cafe,  that  the  alteration  was  not  warranted  by  the 
otigima  record ;  and  as  to  the  principal  cafei  debyed 
giving^  judgment  until  the  court  was  full  \  and  then^  after 
conference  wkh  the  other  learned  Judges,  faid,  diat  it 
feemed  io  them,  that  as  the  clerk  of  the  errors  was  the 
agent  of  the  plaintiff  in  error  in  making  the  tranfcript, 
aod  the  plaintiff,  through  him,  ought  to  have  known 
that  the  record  was  incomplete  without  the  alteration, 
therefore  the  clerk  ihould  have  authority  to  make  it  com- 
plete \  and  that  the  rule  ought  to  be 

Difcharged. 


(j)  7!Z;j?.474. 
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J^ndayt  JaCKSON  azaitlfi  PfiSKED. 

ff  the  pUintiff  A  CTION  upon  the  cafe.  The  declaration  dated,  that 
TcrConerVor'an  before  and  at  the  time  of  committing  the  grievances 

Injury  done  hereinafter  mentioned,  a  certain  yard  and  part  of  a  cer- 

to  his  re?er-  '  /  r  . 

lion,  the  dt-  tain  wall,  fituate,  &c.  was  in  the  poiTeflion  and  occupa- 
cUration  mult  *  * 

allege  it  to  have  tion  of  one  WiHiam  Frtjij  as  tenant  to  the  plaintiff,  the 

the  damage  of  reverfion  thereof  then  and  ftill  being  in  the  plaintiff,  to 

ormuft &  ^^^^  *^  ^^- »  y^^  ^^^  defendant  well  knowing  the  pre- 

jinhijuiyof^^  mifes,  but  intending  to  injure  and  aggrieve  the  plaintiff 

nent  nature  at  in  his  reverfionarv  eftate  and  intereft  of  and  in  the  Taid 

to  be  neceHanly 

injurious  to  hu  yard  and  the  faid  part  of  ^he  faid  wall,  heretofore  and 

©thcrwifc'  whilft  the  faid  yard  and  the  faid  part  of  the  faid  wall 

fuchlllicgafion  ^^^^  ^^  "^  ^*  poffeffion  and  occupation  of  Frijk  as  te- 

wUi  be  cau^B  n^t  of  ^e  plaintiff,  aJid  whilft  the  plaintiff  was  fo  inte- 

the  judgment :  refted  therein  as  aforefaid,  to  wit,  on,  &c.  and  on  divers 

the  plaintiff'  Other  days  and  times  between  that  day  and  the  day  of 

^erfioncr  of  a*  exhibiting  this  bill,  at,  &c.  wrongfully,  injurioufly,  and  ' 
TwalTwhiS^^  without  "leave   and   againft   the  will  of  the  plaintiff, 

w.f.  occupied  crefled,  put,  and  placed  upon  the  faid  part  of  the  faid 

him,  and  that  wall  divers  large  quantities  of  brick  and  mortar'  and  other 

the  defendant  ,        .  -r  %     •%      f  ^  t 

on,  Sec  and  on  materials,  and  thereby  railed  the  faid  part  of  the  wall  to 

wrongfully    *"  *  g'^G*^  height,  to  wit,  the  heighfof  three  feet  more  than 

t^T\noUYit  *^  ^^"^®  ^^^  ^^^^  h^ioxQ  that  time,  and  alfo  put  and 

wall  quantities  placed  divers  pieces  of  wood  and  timber,  and  tiles  upon 

of  bricks  and  ^  *^ 

mortar,  &&•  the  faid  wall  overhanging  the  faid  yard,  tawit,  at,  &c.  ; 
and  thereby 
ralfed  it  to  a 

greater  height  than  before,  and  placed  pieces  of  timber,  &c.  on  the  faid  wall,  orerhang^ 
uig  the  yard,  per  quod  the  plaintiff  duiir)<r  all  the  time  loft  the  ufe  of  the  faid  part  of 
the  wall,  and  alfo  by  means  of  the  timber  &r  overhanging  the  wall,  quantities  of  rain  and 

moifture  flowed  from  the  wall  upon  tlic  yard,  and  thereby  the  yard  and  faid  part  of  wall 
have  been  injured,  to  the  damage  of  the  plaintiff*,  &Ci  wiihoui  dating  that  his  reverfion 

was  prejudiced ;  the  Court  arrelled  the  judgment. 


p£5]CXn. 


^ nr  THE  Firrr-THiRD  Year  of  GEORGE  IJI.  235 

by  reafon  whereof,  &c.  {a)    After  verdifi:  for  the  plain-         1813. 
tiff  on  the  general  iffue,  with  i/.  damages,  a  motion  was  ' 
made  in  arreft  of  judgment :  again  (I  which  Jervis  and         againfl 
Comyn  ihewed  caufe,  and  Lanves  was  heard  in  fupport  of 
it,  on  a  former  day  in  this  term.  ' 

Lord  Ellenborouch  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court.     This  was  an  a£lion  by  a  rever- 
fioner  for  an  injury  done  to  a  yard  and  part  of  a  wall  of 
which  the  reverfion  belonged  to  him,  and  the  plaxntif 
obtained  a  yerdi£): ;  but  it  not  being  alleged  in  the  de» 
claration  that  the  a£ts  done  were  to  the  damage  of  the 
plaintiff,   as  fuch  reverfioner,  or  that   his  reverConary 
eftate  and  intereft  was  thereby  depreciated  or  leflened 
in  value,  the  defendant  obtained  a  rule  nifi  to  arreft  the 
judgment.     The  declaration  contained  only  one  county 
and  that  count  ftated  feveral  zGt%  which  are  ordinarily 
ftated  in  declarations  of  trefpafs  as  mere  injuries  to  the 
poffeflion,  viz.  putting  and  placing  upon  part  of  a  wall 
of  the   plaintiff  quantities   of  brick  and  mortar,  and 
thereby  raifing  the  fame  to  a  great  height,  and  putting 
and  placing  pieces  of  timber,  wood,  and  tiles  upon  the 
wall  overhanging   the  faid   yard.      The  plaintiff  alfo 
added,  as  confequential  damage,  <<  by  reafon  whereof 
<<  not  only  the  faid  plaintiff  during  all  the  time  aforefaid 
<<  loft  the  ufe  and  advantage   of  his  laid  part  of  the 
'<  wall,"  (that  is,  fuftained  a  temporary  lofs  affe£^ing  the 
occupation  and  enjoyment  thereof  merely,  which  he  had 
not,  notlseing  in  poffefBon,)  <<  but  alfo  by  means  of  the  faid 
<<  wood,  timber,  and  tiles  fo  overhanging  the  faid  wall, 

(4)  The  concluding  part  of  the  declaration  wUl  be  fonod  in  the  jadg^ 
Bent  of  the  Court. 

<«  large 


Peskxo* 
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.1813.  '<  large  quantities  of  rain  and  moifture  hire  from  time  ta 
"~"^  "  time  during  all  the  faid  time  run  and  flowed  fronv 
%mHft  <<  the  top  of  the  faid  wall  upon  the  yard  of  the  plaintiff, 
<*  and  the  faid  yard  and  the  faid  part  of  the  wall  have 
**  been  greatly  injured  and  damnified."  And  the  quef- 
tion  feems  to  be  whether,  in  the  abfence  of  any  foch 
allegation  as  is  ufually,  and  (I  beliere)  invariably  made 
in  declarations  of  this  fort,  that  thereby  the  plaintiffs  re^. 
verftonarj  tflate  and  intereft  in  the  premifei  were  damaged 
or  prejudiced,  or  leflened  in  value,  we  muft  infer  that 
the  water  drip  fo  defcribied  had  a  permanently  injurious 
effeA  of  this  nature.  It  is  not  dated  that  the  foundation 
of  the  ^all  was  injured  or  undermined,  or  that  the  yard 
was  more  injured  thereby  as  being  wetted.  The  Count 
dt)es  not  import  in  terms  that  any  a£l  charged  upon  the 
defendant  was  injurious  or  to  the  damage  of  the  plaintiff: 
the  declaration  does  indeed  contain  the  ufual  conclufion, 
<<  Wherefore  the  plaintiff  faith  he  is  injured  and  hatli 
<^  fttftained  damage,  &c.  :'*  but  this  is  not  matter  of' 
charge  in  the  declaration,  it  is  only  the  refulting  infe-* 
rence  of  damage  drawn  by  the  plaintiff  from  the  matter 
of  charge  i  and  unlefs  the  count,  which  is  the  matter 
of  charge,  warrants  fuch  inference,  it  has  no  effefl ;  and 
in  truth,  although  this  part'  of  the  declaration  was 
brought  under  our  notice,  but  little  ftrefs  was  laid  upon 
it  as  a  fpecial  allegation  of  damage  in  the  argument.  The 
mam  point  relied  upon  was  this,  that  after  verdiA  the 
Court  would  infer  that  the  plaintiff  was  confined  at  the 
trial  to  the  proof  of  fuch  an  injury  as  would  be  preju- 
dicial to  the  reverfion,  and  that  all  evidence  (hort  of  this 
effe£l  muft  be  fuppofed  to  have  been  excluded ;  and  it 
wa$  with  a  view  to  look  into  this  point  that  the  Court 
forebore  giving  its  judgment  at  the  time.     Where  a 

naatter 
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matter  is  fo  eflentially  neceflary  to  be  prored^  diat  had    .    1813* 

it  not  been  given  in  evidence*  the  lury  could  not  have         ~ 

^  ,  '  ■'     '  Jackson 

given  fuch  a  verdi£l,  there  the  want  of  ftating  that  mat-  ^^fi 
ter  in  exprefs  terms  in  a  declaration,  provided  it  contains 
terms  fufficiently  general  to  comprehend  it  in  fair  and 
reafonable  intendment,  will  be  cured  bj.  a  verdi£l ;  and 
where  a  general  allegation  muft  in  fair  conftru£lion  fo 
far  require  to  be  re(lri£led,  that  no  judge  and  no  jury 
could  have  properly  treated  it  in  an  unreftrained  fenfe, 
it  may  reafonably  be  prefumed  after  verdid,  that  it 
was  fo  reftrained  at  the  trial ;  but  unlefs  the  allegation  is 
of  fuch  a  nature  that  it  would  have  been  doing  violence  to 
the  terms  as  applied  to  the  fubje£i  matter,  to  have  treated 
it  as  unreftrained,  we  are  not  aware  of  any  authority 
which  will  warrant  us  in  prefuming  that  it  was  con- 
fidered  as  reftrained  merely  becaufe  in  the  extreme  la- 
titude of  the  terms  fuch  a  fenfe  might  be  affixed  to 
diem«  The  rul^  by  which  we  muft  go,  muft  be  one 
applicable  to  all  anions,  in  inferioi;  as  well  as  fuperior 
courts  i  to  cafes  in  which  the  judge  has  no  power  to 
grant  a  new  trial  as  well  as  to  thofe  in  which  there  is 
fuch  power  5  and  to  cafes  in  which,  if  the  jury  do  not 
think  6t  to  follow  th^  judge's  direction,  there  is  no 
power  to  corte£i  their  decifion :  and  we  muft  take  care 
therefore  not  to  extend  the  rule  (if  it  has  not  been  al- 
ready extended  further)  beyond  thofe  cafes  in  which  we 
muft  prefume  the  judge  to  have  given  a  right  diredion, 
and  the  jury  to  have  followed  it.  In  Barter  v.  Fox, 
2  Saund.  1 36.  the  heir  of  an  obligor  was  fued  upon  a 
promife  in  confideration  of  forbearance :  he  pleaded  non 
aflumpiit,  and  there  was  a  verdi£^  againft  him.  It  was 
then  moved  in  arreft  of  judgment,  becaufe  it  was  not 
alleged  that  the  bond  in  this  cafe  bound  the  obligor's 

♦  heirs. 
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i8i3«        heir$.     It  was  anfwered,  that  the  rerdift  had  cured  the 
jACKsok       objediion  j  for  if  the  heir  was  not  bound,  the  jury  Ihould 
V^'""/.       have  found  for  the  defendant  5  and  it  ought  therefore  of 
neceflity  to  be  intended  that  the  obligor  bound  his  heirs : 
but  the  Court  held  they  could  not  make  the  intendment ; 
and    the    judgment    was    arrefted*      Hunt  v.  Swaine, 
I  Lev.  165.  and  SirT,  Raym*  127.  are  to  the  fame  point. 
In  Buxendin  v.  Sharps  Sali,  ^>62.  in  an  a£tion  for  keeping 
z  mifchievous  bull,  there<  was  no  fcienter  in  the  declara- 
tion ;  and  after  verdi£^  for  the  plaintiff,  the  judgment  was 
;irre{led  on  that  account ;  and  the  Court  faid  they  <^  could 
<<  not  intend  it  was  proved  at  the  trial ;  for  the  plaintiflF 
<*  need  not  prove  more  than  is  in  his  declaration :"  and 
yet  every  lawyer  is  aware  that  a  knowledge  of  the  mif- 
chievous nature  of  the  animal  is  of  the  eflence  of  fuch  an 
aftion,  and  would  therefore  never  fuffer  a  jury,  if  he 
could  controul  them,  to  find  for  the  plaintiflF  in  fuch  a 
.     cafe,  uulefs  fuch  a  knowledge  in  the  defendant  were 
proved.     In  Nerot  v.  Wallace^  3  Term  Rep.  25.    Bullerh 
fays,  "  after  verdifl:  every  thing  (hall  be  intended  which 
.  the  allegations  of  the  record  require  to  be  proved ;"  but 
do  the  allegations  of  the  record  in  this  cafe  properly  re- 
quire an  injury  to  the  reverfion,to  be  proved ,  or  will  they 
sot  be  more  juftly  and  naturally  fatisfied  by  an  injury 
to  the  poflelTion  only  ?    The  cafe  moft  favourable  for 
the  plaintiff  which    I  have  been  able  to  meet  witfa^ 
•  is  Jenkins   v.   Turner ^  Ld.  R/iym/ lO^.i    where,   upott 
a  declaration  for  keeping  a  boar  accuftomed  to  bite^ 
which  had  bitten  a  marc  of  the   plaintiff;  the  allega- 
tion was  that  he  was  accuftomed  to  bite  *'  animals  /' 
and  it  was  urged,  upon  a  motion  in*  arreft  of  judgment, 
founded  upon  the  generality  of  this  word,  that,  thofe, 
animals  might  be   frogs   or   fuch  animals  \    to  which 
9  Po'ive/l 
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Powell  1.  anfwered>  that  the  judge  of  aflize  knew  well        t8i3« 

that  this  would  not  be  a£lionable  unlefs  the  boar  had        ' 

Jackiow 
been  ufed  to  bite  horfes,  fheep,  &c.  and  not  frogs }  and         agmnft 

confequently  if  that  had  not  been  proved,  he  would  not 
have  fuffered  the  jury  to  have  given  a  verdi£l  for  the 
pbdntiff  s  and  therefore  they  would  intend  that  the  evi- 
dence was  of  biting  fuch  animal  as  would  fupport  the 
a£tion«     It  may  be  obferved^  however,  upon  this  cafe^ 
that  it  would  have  been  a  forced  and  unnatural  conftruc* 
tion  to  have  applied  the  word  animals  to  frogs  or  fuch 
animals,  and  that  tjie  fenfe  in  which  the^ourt  underftood 
the  term  is  the  fenfe  in  which  alone  a  judge  and  jury 
Ivould  naturally  underftand  it.     And  Powell  J.  faid  it 
might  have  been  a  queftion  in  the  cafe  of  keeping  a  dog, 
whether  ad  mordend.  animalia  confuet.  had  been  good, 
becaufe  then  it  might  have  been  intended  more  generally 
of  animals  fene  naturae,  which  it  is  the  nature  of  a  dog 
to  kilL     As  therefore  there  is  no  authority,  upon  which 
we  .pan  fay  we  are  warranted  in  prefuming  that  the  jury 
were  confined  to  fuch  injuries  as  vrould  necejanfy  pre* 
Judice  the  reverfion ;  as  the  charge  in  the  declaration  is 
conceived  in  fuch  terms  as  to  include  injuries  which  are 
Slot  necefiariiy  prejudicial  to  it,  but  more  aptly* and  na- 
torally  applied  to  injuries 'to  the  pofTeffion  only;  and  as 
the  pkintiflF  has  not  charged  that  the  reverfion  was  pre- 
judiced, or  that  the  plaintiff  was  damnified  in  refpcA 
thereof,  we  are  not  warranted  in  inferring  that  fuch  a 
prejudice  out  of  the  natural  and  ordinary  fcope  of  the 
allegation  muft  have  been  prove^ ;  and  therefore  the  rule 
forartefting  the  judgment  muft  be  made  abfolute. 
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The  lien  of  the 
plaintiff's  at- 
torney upon 
the  debt  ind 
cofts  recorercd 
in  the  caufe 
after  affirmance 
upon  writ  of 
error,  mu(l  be 
fatis6ed  before 
the  defendants 
are  entitled  to 
fet  them  oH* 
again  (I  s  jiufg. 
went  recovered 
by  them  in 
another  canfe 
afrainfl  the 
plaintiff*;  and 
cofts  in  error 
arecoAsin  the 
eaufe. 


MiDDLETON  againfiiiihL  and  Another* 

IN  this. cafe  the  defendants  had  recovered  againft  the* 
plaintifFa  judgment  for  1506A  upon  a  contTa£l  for  the 
fale  of  hemp ;  and  afterwards  the  plaintiff,  in  a  counter-, 
adlion  upon  the  fame  contra£l|  recovered  againft  them  the 
fum  of  367/.  10/.  for  his  damages  and  cofts.     Jfidgment 
was  entered  up,  and  writs  of  error  brought  in  both  a£&ms  \ 
acd  in  the  former  the  judgment  being  affirmed,  and  da-, 
mages  and  cods  awarded  to  the  defendants,  amounting  to 
1580/.  19/.  3^.,  the  defendants  iflued  a  ca.  fa*,  againft. 
the  plaintiff,  indorfed  to  levy  1^13/.  px*  3%/.  >  being  the 
balance  after  deducting  the  fum  recovered  bj  the  plain*, 
tiff  in  his  a£lion  againft  them  }  upon  which  ca.  fa.  the 
plaintiff  was  taken  in  execution.  Afterwards  the  plaintiff 
f>ied  out  execution  againft  the  goods  of  .die  defendants 
for  the  amount  of  the  judgment  recovered  by  him,  to*' 
gether  with  the  cofts  upon  the  affirmance  of  that  jvdg«  , 
ment  \  which  fum  the  defendants  paid  into  the  hands  of 
the  (heriffs  of  London  under  that  execution.  Whereupon,- 
on  a  former  day  in  this  term^  the  defendants  obtained  a- 
rule  nifi  for  fetting  afide  the  ii.  fa.  and  reftoriog  the  fum 
of  money  which  they  had  paid  under  thefe  circimfiftances  . 
into  the  hands  of  the  flieriffs. 


The  Solkittr-Gehetal  an4  Puller  now  (hewed  caufe,  and 
contended,  ift,  That  the  defendants  having  taken  the 
body  of  the  plaintiff  in  execution  had  thereby  received 
fatisfaftion  for  the  whole  amount  of  th?  judgment  re- 
covered 
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covered  by  them,  and  therefore  could  not  claim  the  be-         i8i3« 

nefit  of  any  fuppofed  dedudlion  allowed  in  his  favour ;        

2dly,  that  the  defendants  would  by  this  mode  of  pro-  agginft 
ceeding  ouft  the  plaintiff's  attorney  of  his  lien  on  the  ^n^  Another. 
judgment  for  his  cofts ;  and  they  cited  Mitchell  v.  Old" 
fiild{a)j  Read  v,  Dupperfjf)^  Randle  v-  Fuller  {c\  and  Howell 
V.  Harding  {d).  They  admitted  that  a  different  pra^^ice 
had  prevailed  in  the  Common  Pleas,  where  the  Court 
has  allowed  one  judgment  to  be  deduced  from  ano- 
ther, without  regard  to  the  attorney's  lien,  Vaughan  v. 
Davies  {e)» 

Marrjaty  contra,  relied  uipon  Fatdghan  v.  Davies,  and 
faid  that  in  Howell  v.  Harding  this  Court  alfo  allowed 
the  plaintiff  to  fet  off  interlocutory  cods  payable  by  him 
to  the  defendant  againft  the  debt  recovered  by  him  on  the 
final  judgment,  notwithftanding  the  lien  of  the  defend- 
ant's attorney  on  thofe  cofts. 

Lord  EllenborOugh  C.  J.  There  is  no  cafe,  I  be- 
lieve, in  which  the  praflice  of  the  Common  Pleas  has 
been  adopted  in  this  court  ^  and  even  there  it  is  done  by 
application  to  the  Court,  and  not  by  the  mere  a£l  of  the 
parties  themfelves,  as  in  this  cafe.  The  Court  will  now 
do  what  it  would  have  'done  if  application  had  been 
made  to  fet  off  this  judgment  againft  the  other  \  it  will 
take  care  that  the  attorney's  lien  for  his  cofts  is  not 
defeated. 

The  Court  made  the  rule  abfolute  for  fetting  afide  the 
fi.  fa.  and  reftoring  the  money  paid  to  the  (heriffs  after 

(a)  4  r.  A  X13.  {h)  6  r.jR.  361.  (0  i>.  4S^ 

{d)  8  £aft,  36a.    '  (0  2  H,  Bl  440. 

Vol.  I.  R  deduding 
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Kill 
and  Another. 


deduQiing  the  cods  of  the  plaintiiPs  attorney,  upo» 
fatisfadion  being  entered  by  the  defendants  for  the 
money  fo  returned  lo  them  :  and,  upon  Marryaf%  priy- 
ing  that  thofe  cofts  might  not  include  the  cods  in  error^ 
the  Court  added  that  they  thought  the  cofts  in  error  were 
cods  in  the  caufe  \  for  the  plaintiff  was  not  in  full  pof- 
fcflTion  of  his  judgment  until  the  writ  of  error  was 
determined. 


leb.  i  2  th. 


Where  plaintifF 
bi  ought  an 
faction  again fl 
two  detcndants, 
and  procreded 
to  otitUwi/ 
agatndoiie,  and 
went  an  with 
the  action 
againit  the 
other,  who  died 
after  interlocu- 
tory and  before 
tinal  judgment : 
Held  that  he 
could  not  have 
a  fcirc  facias 
again fl  hli  ad- 
nliuift^ator;for, 
nncwithfund- 
ing  tke  out- 
lawry, the  ac- 
tion remained 
joint, and  there- 
tore  furvived 
again  ft  the 
•ihcr  defend- 
ant. 


Fort    and   Others,    Aflignees,    &c.     againjl 
Catharine  Oliver,  Admimftratrix,  &c. 

'^PHE  plainti£Fs  brought  an  adiion  againft  the  defend* 
ant's  inteftate,  Oliver^  and  one  Smith  ;  and  after  pro- 
ceeding to  outlawry  againft  Smithy  went  on  with  the 
a£lion  againft  Oliver  alone ;  who  died  after  interlocutory 
and  before  final  judgment.  The  plaintiflFs  afterwards 
fued  out  a  fcire  facias  againft  the  defendant,  Catharine. 
Whereupon  Holroyd  obtained  a  rule  nifi  for  fetting  afide 
the  fcire  facias  and  all  fubfequent  proceedings,  for 
irregularity. 

Jhe  Solicitor^General  and  Partither  (hewed  caufe^  and 
contended,  that  by  means  of  the  procefs  of  outlawry 
againft  Smithy  the  aflion  became  a  feparate  a&ion  againft 
Oliver  alone}  and,  confequently,  upon  his  death  the 
plain ti£Fs  were  entitled  by  the  ftat.  8  &  9  R^.  3.  r«  1 1./  6. 
to  have  a  fcire  facias  againft  the  defendant. 


But  the  Court  held,  that  notwithftanding  the  outlawry 

the  a£tion  continued  joint  \  and  that  the  remedy  only 

16  was 
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was  fevered  by  the  impediment  c^ufed  by  the  outlawry 
of  going  on  with  the  fuit  againft  one  of  the  defendants : 
but  that  did  not  alter  the  right  as  it  originally  ftood ; 
and  in  a  joint  a^iion,  where  one  of  the  defendants 
dies,  as  in  Ah  cafe,  the  proceeding  muft  be  ag^nft 
the  furvivor. 

Rule  abfolute. 


END  OF  HILARY  TERM* 
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ARGUED  AMD  DETERMINED 


IN    TNI 


Court  of  KING'S  BENCH, 


fSr 


Eafter  Term, 

In  the  Fifty-Third  Year  of  the  Reign  of  Gborge  III. 


HosKiNS  agaittft  Knioht. 
Ba88BT  and* Another  i^ainfl  Same.  triJMe/u,, 

npHIS  was  ande  callbg  on  the  plaintifis  to  (hew  caufe  «n,e  hftdloi^oC 

why  the  flieriff  of  Hants  Ihould  not  pay  to  IMeri  and  J^^kh^^e  "^^ 
William  Sanders  die  fom  of  90/.  for  rent  due  to  them^  goodiof  hu  te« 

^  '    nant  are  taken 

out  of  the  produce  of  the  goods  of  the  defendant  takear  in  execution 

can  only  claim 

and  iUd  under  two  wriu  of  fieri  facias  iflued  in  thtfe  from  the  p«rty 

f  fuing  the  cxe- 

Caules.  cutioo  the  rent 

The  cafe  was  this:  the  Qicnff  on  the  ixth  y^ijurn  ^^^^^^^ 
i8i2>  by  virtue  of  the  faid  writs  iflued  by  the  plaintiffs,  ^i?^*'?"!"®' 
feized  the  household  goods  and  other' ftock  in  trade  upon  ^rnes  after  the 

taking  and 

the  prenufes  of  the  detendanty  which  he  held  as  tenant  during  the  con- 
at  will  to  Meflrs.  Sanders  at  a  yearly  rent  of  180/.    A   rhrrUTin  poflcf- 
toon  time  afterwards  the  (herifl^  fold  fome  part  of  the  i^^'^* 
goods*  but  in  confequence  of  fome  arrangement  between 
the  phintifia  and  the  defendant  he  retamed  poiTeffion  of 
Vol.  I.  S  the 
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the  remamder  until  the  2d  of  November  following!  whes 
they  were  alfo  fold. 

KliGflT.  '^^  queftion  was,  whether  Meflrs.  Sanders,  as  the 

landlords,  were  entitled  to  demand  of  die  plaintifi^  (the 
parties  fuing  the  faid  executions)  payment  of  rent  which 
accrued  after  the  time  of  taking  the  goods  in  execution, 
and  during  the  continuance  of  the  (heriff 's  poftffion. 

Burrough  {hewed  caufe  againft  the  rule,  land  relied  on 
the  exprefs  words  of  the  ftatute  ^Anru  c.  14,  {a)  to  {hew 
that  the  landlord  is  only  entitled  to  the  rent  due  at  the 
time  of  the  {heriff 's  entering  into  pofleffion,  and  not  to 
rent  which  accrues  fubfequently  during  the  continuance 
of  the  {heriff  in  pofleflion. 
« 

GafeUe,  contra,  contended  that  this  being  a  remedial 
a£t  ought  to  be  con{lrued  liberally  for  the  benefit  of  the 
landlord,  and  that  under  fuch  a  con{lru£lion  the  words 
<<  at  the  time  of  the  taking  fuch  goods"  might  be  in^ 
tended  the  time  of  removal ;  otherwife  a  (heriff  might 
continae  in  po{re{rion  of  the  premifes  as  long  as  he 
thought  fit,  and  the  landlord  would  be  deprived  of  all 
remedy  to  recover  his  rent  during  {\ich  pofleflion. 


(«)  By  8  Amu  c,  14.  it  is  enif!et},  that  •«  00  goo<<s  or  chatteb  what- 
{bever  lying  or  being  in  or  upon  any  meflUage,  landtf  or  tenements 
which  are  or  (hatl  be  leafed  for  life  or  liTes,  term  of  years,  at  will  or 
otherwife,  (Kali  be  liable  to  bt  taken  by  virtue  of  9ny  execution  on  any 
pretence  whatfofever,  unl'eft  the  party  af  wbofe  foic  the  faid  necntion 
is  fued  out  (hall,  before  the  remoTal  of  fuch  g^oods  from  off  the  pre« 
mifcs,  by  virttc  of  fach  etccotion  or  eitcnt,  pay  to  the  Undlord  ot 
the  faid  premifos  or  his  bailifF  all  fuch  faili  or  fums  of  fiidney  aa 
are  or  fliall  be  due  for  rent  for  the  Aid  premifes  at  the  time  of  the 
taking  fach  goods  or  chattels  by  virtue  of  fuch  execution." 

But 
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M^ 


Bat  the  Oourt  keld^  that  there  was  hodiing  which  te^ 
quired  the  ftatute  to  be  extended  beydnd  tHe  literal 
meaning  of  the  enading  claufe.  The  words  of  that 
daufe  exprefsly  pointed  to  the  time  of  the  takings  and 
flkeWtd  that  the  legiibtare  contemplated  one  cafe  only  in* 
aid  of  the  landlord,  ybt.  that  of  providing  agaittft  thef 
confequence  of  an  ex^ution  fweeping  away  what  ia  do^ 
for  rent  at  the  time  when  the  feisure*  is  made ;  but  the 
ftatute  went  no  fardier.  If  the  flieriff  remain  beyohd  « 
reasonable  time  on  the  premifes  fo  as  to  injure  the  rights 
of  the  landlord,  the  latter  may  hare  his  remedy  by  meant 
of  an  a£tion  upon  the  cafe. 

Rule  difcbaiged. 


HoSKfNS 

RUlGllT, 


Doe  againjl  Reynolds  and  Sawyer,    (Bait  in 
Error.) 

'T^HE  defendants,  againft  whom  an  aAion  had  been 
brought  on  the  recognizance  of  bail,  obtained  a  rule 
niC  for  ftaying  proceedings  in  the  faid  aftion  on  pay- 
ment to  the  plaintifPs  attorney  of  the  fum  diyiL  lox.  for 
the  damages,  cofts  and  charges  in  the  former  aAion  of 
ejedment,  together  with  tlie  cofts  of  this  aftion,  to  be 
taxed  by  the  mafter. 

The  queftion  was,  whether  the  defendants  Were  liable 
in  this  adUon  to  a  further  fum  of  270/.  \6s.  Sd.  for  mefne 
profits.  The  declaration  (as  appeared  by  the  affidavit  in 
fupport  of  the  motion)  fet  out  the  recognizance  in  the 
uftial  form,  which  was  conditioned  for  payment  to  the 
piatntiff,  if  the  writ  of  error  fliould  not  be  profecuted  with 
eSeSt,  of  the  damages,  cofts  and  charges  adjudged  on  the 
faid  judgment,  and  alfo'  all  fuch  cofts  and  charges  as 

Sa  fhould 


Wtintjday, 
May  3  th. 

Bail  in  error 
arc  not  charge- 
able in  an  action 
upon  the  recog- 
nizance with 
mefne  profits, 
where  they 
hare  not  been 
aieertatned  by 
writ  of  inquiry 
purfuant  to 
16  9^  IT  Car,  t. 
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f  8 13.       fliottld  be  awarded  to  the  plaintiff  for  delaying  the  execuh 

j^^         tion  of  die  faid  judgment  by  pretext  of  the  writ  of  errors 

9«^        it  then  alleged  that  the  plaintiff  in  error  did  not  profecute 

and  AiMcher.    the  writ  of  enror,  but  therein  failed  and  made  default^ 

and  ibzt  in  Hilary  term  i8t2  ii  was  confidered  by  the 

Court  that  the  plaintiff  in  error  fliould  take  notUs^  by 

her  writ/ but  Ihould  be  in  mercy,  and  the  plaintiff  go 

thereof  without  day ;  and  that  the  plaintiff  in  error  had 

not  fiitisfied  or  paid  the  pladntiff  the  damages,  cofts  and 

charges  aforefaid  adjudged  upoA  the  faid  judgment,  but 

the  £une  remained  wholly  unpaid,  Sec. 

LkUidaU^  who  oppofed  the  rule,  contended  that  the 
bul  in  error  were  liable  for  mefne  profits  under  the  breach 
affigned  for  non-payment  of  the  damages,  cofts  and 
chargesy  Sec*  the  cafe  being  exprefsly  provided  for  by 
ftat.  16  tc  17  Car.  2.  c.  8.  /  3  &  4.  [Lord  EUnOorougi 
C.  J.  Does  the  ftatote  give  any  more  than  appears  to  be 
awarded  upon  the  affirmance  of  the  judgment  in  the  court 
of  err<Nr  ?  It  does  not  appear  that  that  affirmance  allows 
any  thing  in  the  ihape  of  mefne  profits.]  The  4th  fec- 
tion  provides  <<  that  the  court  wherein  execution  ought 
to  be  granted  upon  affirmation,  difcondnuance,  or  non- 
fuit,  fliall  iffue  a  writ  to  enquire  of  the  mefne  profits 
after  the  firft  judgment,  and  upon  return  thereof  judg- 
ment  ihall  be  given  and  execution  for  fuch  mefne  pro- 
fits.'' It  is  true  indeed  that  no  fuch  writ  of  inquiry  has 
been  iffued  ;  and  perhaps  it  will  be  faid  after  the  a^on 
on  the  recognizance  lias  been  brought  that  it  is  now  too 
late ;  but  if  that  be  fo,-  the  Court  will  allow  this  a£Uon 
to  be  difcontinued  in  order  to  afford  the  means  of  purfu- 
ing  the  remedy  given  by  the  ftatute. 

Lord 


IN  Tus  Fifty-third  Tear  op  GEORGE  III. 

Lord  Ellenborough  C.  J.  The  plaintiff  is  not  with- 
out remedy,  but  may  ftill  refort  to  the  defendant  in  the 
original  adion  for  the  recovery  of  the  mefne  profits.  He 
had  an  opportunity  of  diarging  the  bail  with  them ;  but 
if  he  has  let  that  opportunity  flipy  I  do  not  fee  that  he  is 
particularly  intitled  to  indulgence  as  agaiaft  the  bail.  The 
Court  mull  look  to  the  record  as  it  now  (lands.  The 
bail  are  charged  in  a  particular  manner,  and  the  plaintiff, 
if  he  is  too  late  to  charge  them  in  any  other,  muft  be 
content  with  reforting  to  the  principal.  I  fee  no  reafon 
however  why  he  fliould  not  be  permitted  to  difcontinue, 
although  perhaps  there  may  be  a  difficulty  in  affigning 
fuch  a  breach  as  will  comprehend  the  mefne  profits 
when  afcertained  under  the  ftatute ;  but  I  am  not  pre* 
pared  to  decide  upon  that  queftion :  at  all  events  it  will 
be  an  expenfive  mode  of  proceedmg. 


U9 
1813- 

DOK 

agrinft 

R£TNOI.US 

tod  Another. 


The  Court  allowed  LittUdale  time  to  confider  whether 
he  would  difcontinue. 

Marrjai  was  in  fupport  of  the  rule. 


Lucas  and  Others  againft  De  la  Cour. 


A  CnON  on  the  cafe.  '  The  plaintiffs  were  partners,  where  aeon- 

and  declared  that  they  were  poffeffed  of  a  large  by^oncof  ft*J 

quantity  of  Carthagena  bark,  which  was  on  board  a  cer-  J^j  j^^iSnal" 

tain  (hip  in  the  river  Thames^  bound  for  a  certain  port,  S^j^jJ^'T^**  "'j 

and  that  the  defendant  agreed  with  them  to  take  charge  that  the  fubjeft 

,  '  matter  of  the 

of  the  fud  bark  upon  certain  conditions  fpecified  in  the  contraAwashis 

property  alone : 
Held  that  his  declaratioii  was  eYidence  againft  all  the  partners,  and  therefore  they  could 
not  ibe  jointly  upon  fuch  a  contra  A. 


S3 


declaratioii. 
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1 8 1 3.  declaratiotL  The  2d  count  ftated*  that  in  oonfidemtton  that 
-■■  '  the  plaintiffs  had  retained  and  employed  the  defendant  to 
and  Others  caufe  certain  quantities  of  bark  of  the  plaintiffs  to  be  fold 
DKui'coaR.  ^^  ^^^^  account  on  a  certain  commifliony  &c.,  the  de- 
fendant  undertook  to  render  them  a  reafonable  account, 
&c.  There  were  alfo  the  money  counts.  At  the  trial 
before  Lord  EUenborough  C.  J.  at  the  London  fittings  after 
laft  term,  the  plaintiffs  were  nonfuited  upon  the  follow- 
ing evidence.  In  order  to  prove  the  defendant's  hand- 
writing to  the  agreement  ftated  in  the  declaration,  which 
agreement  was  made  with  one  of  the  plaintiffs  only  of  the 
name  of  Moravia^  the  plaintiffs  called  the  clerk  of  the  jde* 
fendant,  who  upon  crofs-ezamination  ftated  that  he  had 
had  converfations  vnxiiMoravia  on  the  fubje£l  of  the  con- 
trad:  \  that  he  had  heard  him  fay  upon  all  occafions  that 
the  bark  was  his  property,  and  belonged  to  no  other, 
and  had  been  allotted  to  him  out  of  the  partner  (hip  ftock; 
and  that  he  offered  the  defendant  to  become  a  partner 
witlx  him  in  the  fale  of  it. 

Topping  now  moved  to  fet  afide  the  nonfuit  on  the 
ground  that  the  bark  muft  be  taken  to  be  the  joint  pro- 
perty of  all  the  partners,  notwithftanding  the  evidence  of 
what  paffed  in  converfation  with  Moravia  ;  it  being  not 
competent  to  one  partner,  to  defeat  the  title  of  his  co- 
partners to  any  portion  of  the  joint  property,  by  a  decla- 
ration that  fuch  portion  belonged  to  himfelf  alone. 

Lord  EllevborougiI  C.  J.  It  ftruck  me  at  the  trial 
that  without  confidering  this  as  evidence  that  the  pro« 
perty  belonged  to  Moravia  alone,  yet  if  one  partner 
makes  a  contrad^  in  his  individual  capacity,  and  the 
other  partners  are  willing  to  take  the  benefit  of  it,  they 

muft 
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mttft  be  content  to  do  (b  ac(iording  to  the  mode  in  which 
liie  contrad  W9$  m9de. 

-   Lucas 
ind  Others 

Batlet  }.    The  declaration  of  Moravia  was  certainly         ^'i^fi 

Dt   LA  COUR. 

eridence  againft  the  plaintiffs. 

Per  Curiam^  Rule  refufed. 


Leonard  againft  Baker.  7W/2u, 

nr  ROVER  for  goods  taken  in  execution  by  the  de-  where  the  hulr 

fendant  (flieriff  of  JTorcifier/bire)  upon  a  judgment  pSntlrl'mo. 

obtamed  in  Michaelmas  term  laft  by  one  Collins  againft  ^^^l^^^!^ 

John  Clee.  tws  for  the  be- 

nefit of  his  cre- 
At  the  trial  before  Bayley  h  at  the  laft  alBzes  for  the  ^Hors,  and  ab- 

-  ___        -       .  %    'L       j^i  fcondcd, leaving 

county  of  Jrorcefler,  it  appeared  that  Clee  was  a  carpenter  his  wife  in  pof- 

and  refided  in  a  houfe  at  Ptrjhore  with  his  wife,  who  let  hoiif<rand 

lodgings.    The  plaintiff  was  the  fon  of  Cfe's  wife  by  a  ^^'l^'f  J"c1i"^, 

former  hulband.     On  the  17th  of  January  18 12,   Clee  ftgnmentwas 

/  •  '  advert'fcd  in 

being  then  infolvent,  by  bill  of  fale  (to  which  Collins  the  newfpaper. 

was  not  a  party)  af&gned  all  his  effeAs  to  two  of  his  ere-  were  afterwards 

ditors  in  truft  for  themfelves  and  the  reft  of  the  creditors  \  truftecs^t^pab- 

and  {hortly  afterwards  abfconded,  leaving  his  wife  in  [h/"^i°"^/f"^ 

poffeffion.    Within  two  or  three  days  after  the  execution  purdiafed  them 

.  ''  ^  in  order  to  ac- 

of  the  aflignment,  a  perton  from  the  truftees  came  upon  commodate  his 
the  premifes  and  took  away  a  faw  \  and  a  man  was  put  paid  for  them 
into  poffeffion  of  the  goods  on  behalf  as  weU  of  the  aUo„^^||„7j"' 
truftees  as  of  the  landlord  of  thehoufe.who  had  diftrained  ^o^fd  fome, 

'  but  left  the 

for  rent  before  the  af&gnment.     On  the  23d  of  January  greater  part  in 

*  m  %  'r    *  '         1         trr  ^  t      hcr  poflcflion : 

the  amgnment  was  advertiled  m  the  Worcejter  paper,  and   Held  thatr«ch 
it  was  notorious  at  Perjbore  that  Clee  had  executed  it;  J^jfiffwodd* 

proteft  the 
goods  againft    a  Jndgment  afterwards  obtained    and    eiecntion  leried  by  a  credi- 
tor of  the  ha(band,  who  had  notice  of  the  aflignment  at  the  time ;  although  the  plaintifT 
peroiltted  his  mother  to  oootinnt  in  poflcflion :  and  therefore  he  was  entitled  to  recover 
Uvm  from  the  (hcrifT. 

S  4  and 


Basm. 
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'813.        and  CoUins^  who  refided  a  few  miles  off,  was  alfo  in* 
,  formed  of  it.  and  then  faid  he  would  confider,  whether 

^ehfi  he  would  come  in  under  'the  deed  or  not.  On  the  12th 
of  February  the  ftock  in  trade  was  fold  by  auAion  on  be^ 
half  of  the  truftees ;  when  the  plaintiff,  in  order  to  ac* 
commodate  his  mother,  became  the  purchafer  of  the 
houfehold  goods;  which  were  fairly  appraifed  to  him,  and 
he  paid  the  price  of  them,  and  in  a  few  days  afterwards 
removed  fome  articles,  but  fufiered  the  greater  part  to 
remain  in  the  houfe  with  his  mother,  who  continued  to 
refide  there  and  take  in  lodgers  as  before  \  and  at  the  en- 
fuing  Micbaelmas  he  alfo  took  the  houfe  of  the  landlord  at 
an  advanced  rent  The  execution  was  levied  in  the  D^- 
amber  following  \  when  the  plaintiff  gave  notice  to  the 
{heriff  that  the  goods  were  his  property  under  the  ap- 
pnufement  andfale;  which  was  the  firft  time  diat  Collins 
was  apprifed  of  that  circumftance.  The  learned  Judge 
left  it  to  the  jury  to  confider,  i  ft,  whether  the  change  of 
property  by  the  alignment  and  fubfequent  fale  made  to 
the  plaintiff  was  notorious  at  Perjborei  upon  which  the 
jury  found  in  the  affirmative :  and  adly,  whether  the  a(^ 
fignment  had  been  executed  with  an  intent  to  defeat 
either  the  general  body  of  creditors  or  any  particular 
creditor.  The  jury  found  in  the  negative;  whereupon  9  < 
^erdiA  was  entered  for  the  pkuntiff. 

Jeruis  moved  to  fet  afide  the  verdid,and  enter  a  nonfuit, 
on  the  ground  that  it  was  improperly  left  to  the  jury  to  fay, 
whether  the  change  of  property  was  notorious,  there  being 
no  evidence  of  any  change  of  property  at  all ;  inafmuch  as 
CU^h  wife  was  fuffered  to  continue  in  poffeffion  of  the 
goods  after  the  aflignment  to  the  truftees,  and  after  the  fide 
to  the  plaintiff,  prectfdy  in  the  fame  manner  as  before. 

No 
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No  exdttfive  pofleflion  had  been  taken  by  the  truftees        1813. 
under  the  deed  5  for  the  perfon  who  was  fcnt  in  two  or      ^Vonard 
diree  days  after,  was  a£ting  as  well  for  the  landlord  as        ^'fi 
for  the  truftees }  and  although  the  affignment  was  made 
public  to  the  world,  yet,  if  the  party  aiSgning  ftill  con- 
tinues in  poffeffion,  it  is  fraudulent.   In  like  manner,  after 
the  fale  to  the  nJaintiff  the  pofleflion  remained  as  before; 
and  even  fuppofing  the  fale  to  him  to  l^ve  amounted  to 
a  change  of  property,  it.  could  only  operate  as  a  gift  to 
the  m<Kher,  and  then  the  property  would  pafs  to  the 
hufband  and  be  liable  to  his  debts.    ^Le  Blanc  J.    There 
was  no  evidence  that  it  was  a  gift.*   Bayky  J.    It  was 
not  put  at  the  trial  as  a  gift ;  the  only  queftion  made  was 
whether  the  property  pafled.] 

Loi^d  Ellenborough  C.  J.  I  think  the  verdid  is 
according  to  the  law  and  the  fads,  as  they  appeared 
before  the  jury.  To  be  fure  the  evidence  was  ftrong  to 
repel  the  prefumption  of  its  being  a  gift  to  the  mother, 
fuppofing  that  point  had  been  made  at  the  trial )  for 
fuch  a  prefumption  would  have  defeated  the  very  objed^ 
for  which  the  purchafe  was  made,  by  veftmg  the  pro- 
perty in  the  hufband,  and  thereby  rendering  it  fubjed 
to  his  debts.  As  to  the  point  refpe6ling  the  change  of 
property ;  what  was  done  refpe£ling  it  was  not  done 
fecretly,  but  the  truft-deed  was  known  and  advertlfed 
in  the  public  papers;  and  the  fale  under  it  was  by  public 
au£lion.  The  truftees,  indeed,  for  a  time,  allow  the 
wife  to  continue  in  pofleffioi^  after  the  affignment; 
and  do  not  themfelves  interfere  with  the  goods  by  re- 
moving them,  except  on  occafion  of  the  man's  coming 
in  and  taking  away  the  faw ;  which,  however,  is  a  cir« 
^umftance  in  the  cafe,  although  I  do  not  much  rely  upon 

it: 
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it :  but  when  the  faie  took  place,  the  plainfiflF  removed 
a  part  of  the  goods,  and  the  reft  only  he  fuffered  tb 
againft  remain  with  his  mother  for  her  accommodatioB.  At 
all  events  an  eflfeaual  change  took  place  in  Septemhery 
when  the  houfe  was  retaken  by  the  plaintiff,  at  an  ad<* 
vanced  rent ;  but  it  feems  to  me  there  was  a  bona  fide 
change  before  that  time :  to  hold  otherwife  would  be  to 
pronounce  that  a  perfon  could  not  make  a  bona  fide 
purchafe  of  goods  in  the  poffeflion  of  auQther  for  hiA 
accommodation,  and  for  the  purpofe  of  continuing  them 
in  the  fame  pofleilion. 

Le  Blanc  J.  Clee  abfconded,  and  never  returned 
except  on  Sundays.  The  plaintiff  purchafed  for  (he  be- 
nefit of  his  mother.  It  does  not  therefore  ftrike  me 
that  if  the  queftion  Uad  been  raifed  at  the  trial,  the^ 
jury  would  have  found  it  a  gift  to  the  mother  \  becatife 
the  tranfa£tion  was  intended  to  proted};  the  goods  for 
her  ufe,  and  not  to  fubje£):  them  to  the  incumbrances  of 
the  huiband.  As  to  the  change  of  poffeiCon  ;  part  of  the 
goods  fold  to  the  plaintiff  was  removed  by  him,  and  he 
afterwards  took  the  houfe  of  the  landlord  at  an  advanced 
rent.  Under  thefe  circumftances  it  appears  to  me  that 
the  deed  was  not  fraudulent  as  againft  the  creditor  who 
had  notice. 

BatlitJ.  The  poffeffion  did  not  give  to  CUiwj 
falfe  credit  in  the  neighbourhood.  The  tranfa£lion  a» 
to  the  aflSgnment  was  perfe£Uy  notorious,  and  CoKtu 
had  notice  of  it ;  and  I  think  it  is  impoifibk  to  fay  that 
the  poffeffion  of  the  goods  was  left  with  the  modler 
in  fuch  a  way  as  to  be  fraudulent  on  the  part  oiF  the 
fkinttff.    It  was  notorious  in  the  neighbouifaood  that  a 

part 
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p'art  of  the  goods  was  fold  to  the  plaintiiF,  and  fome  of 

them  removed,  and  that  the  reft  were  only  left  in  the 

pofieffion  of  the  mother  for  her  accommodation.  aitinft 

Bakek. 

Rule  refufed  (a). 

(a)  Sec  1  So/,  6-  PulU  59.,  JUdd  ▼.  RawUnfin. 


Thomas  Bignold  and  John  Cocksedge  Bio-   rburfday, 
NOLO  againji  William  Waterhouse,  John      ^^  ' ' 
Waterhousb,  Samuel  Waterhouse,  John 
Watson,  and  Thomas  Coldwell. 

/^ASE  againft  the  defendants,  proprietors  of  the  N^r*  where  it  was 

web  coach,   for   the  lofs  of   a  parcel  containing  JhrpUiotiffand 

bank  notes  and  bills  delivered  to  the  defendants  to  be  fe"ndantl!'p^ 

carried  from  Norvncb  to  London^  and  there  delivered  to  P' »etors  of  « 

Itage  coach,  to 

Mei&s.  Frafer  and  Co.,  bankers.  *  cany  certain 

parcels  for  the 

At  the  trial  befoje  Bayley  J.,  at  the  London  uttings,  pUintifTfrte  of 
after  laft  Michoilmaj  term,  it  appeared  that  the  plaintiffs  were  accord.  ^ 
were  bankers  refiding  at  Norwich^  and  the  defendants  ["f  tw^ycars, 
proprietors  of  the  mail  coach  from  Nornmch  to  London*  ^"^  ^^,V^  ''**- 

*^     *  no  evidence  of 

Early  in  the  year  18 10,  a  perfon  who  was  one  of  the  any  knowledge 

r  1  1  i«    I     1  1  1     »T         .  .    o^  ^^^  agree- 

proprietors  of  another  coach,  called  the  old  Norwtcb  ment  by  the 

coach,  intending  to  relinquilh  a  part  of  his  intereft  in  danu;  and'thc 

that  concern,  and  having  promifed^the  refufal  to  the  ^'fj^n^n^j^ce***^ 

plaintiff  T.Bignold,  the  defendant  Ce/t/w^// propofed  to  that  ihcy  would 

T.  Bignold  that  if  he  would  give  up  his  claim  to  thsit  countable  for 

promife,  his  own  family  and  private  parcels  (hould  go  fhc^lue  of  5/., 

free  by  the  maU  coach;  to  which  propofal  T. Bignold  "nd'JaidVo?.** 

after  fome  time  acceded.    From  that  time  parcels  were  ^^   ."^l*** 

*  that  the  de- 

fendants were 
not  liable  for  the  lofs  of  a  parcel  of  above  the  value  of  5/.,  ient  by  the  plaintiff  under  this 
^^eqi«l4,  qf  ytk'iA  no  notice  of  U«  vaJue  had  bcco  |pvf  q  to  tlic  dcfieodants. 

II  t  fent 
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1 8 13'  fcAt  two  or  three  times  a  week  by  the  plaindflb  to  their 
— —  correfpondents  in  London,  free  of  expence,  except  for 
^^M^t  hooking  and  porterage ;  upon  which  parcels  the  plaintifb 
Watirbouse.  ufually  wrote  the  word  «  banking  ;'•  but  it  being  fug- 
*  gefted  by  Coldwell  that  it  might  operate  as  a  temptation^ 
and  occaiion  the  lofs  of  the  parcels^  it  was  omitted^  and 
the  word  *^  carriage"  was  written  inftead ;  to  which 
CoUwell  who  was  the  book-keeper  at  Norwich,  or  his 
fon»  generally  added  the  word  *<  free/'  and  fubfcribed 
their  initials.  On  the  3d  of  Jan.  181 2>  the  parcel  in 
queftion,  addrefled  to  Fra/er  and  Co.»  CornkUl,  London^ 
marked  <<  carriage/'  and  containing  bills  and  notes  to  a 
,  confiderable  amount^  was  taken  to  the  coach  office  in 
Norwich,  by  one  of  the  plaintiffs'  clerks,  who  deliTered 
it  to  Cotdwell,  and  paid  for  the  booking.  It  was  put 
into  the  coach  by  a  fervant  of  the  defendants,  and  ar- 
rived fafe  in  London  ;  but  was  loft  out  of  the  cart  by  die 
boy  who  was  employed  to  carry  it  from  the  inn  in 
London,  to  the  bankers.  The  ufual  notice  given  by  car- 
riers was  affixed  in  the  defendants'  coach  office  at  Nor-* 
wich,  viz.!  that  they  would  not  be  accountable  for  any 
parcel  above  the  value  of  5/.,  unlefs  the  fame  was  en- 
tered and  paid  for  accordingly.  At  the  time  of  the  de- 
livery of  the  parcel  in  queftion  Wm.  Waterhoufe  lived  in 
London,  John  Waterhoufe  at  Ipfwich,  and  Wat/on  and 
Coldwell  at  Norwich.  No  charge  had  ever  been  made 
for  the  banking  parcels;  but  T.Bignold,  who  was  fe- 
cretary  to  the  Norwich  fire  and  life  infurance  offices^ 
had  frequently  fent  infurance  parcels  by  this  coach, 
and  thefe  had  been  regularly  charged.  The  learned 
Judge  was  of  opinion  that  under  the  terms  of  the  notice 
publiflied  by  the  defendants,  it  was  incumbent  on  the 
plaintiffii  to  have  entered  the  parcel  in  queftion  with  the 

defendants 


WATlftHOaSt, 
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ddSendants   as  a  parcel  above  the  value  of  5A ;   for        18x3. 
that  even  admitting  the  evidence  proved  that  the  de*       ^ 
fendants  had  agreed  to  carry  this  parcel  gratttitouflyy        i^ainft 
lb  as  to  exempt  the  plaintiffs  from  paying  for  it  as 
a  parcel  above  that  valoe^  ftill  th^  defendants  were 
entitled  to  have  had  notice  of  its  value,  in  order  that 
their  attention  might  be  called  to  it  more  particularly  ; 
and  that  there  were  not  any  circumftances  in  the  cafe, 
from  which  it  muft  be  neceflarily  implied  that  they  had 
notice  that  it  was  a  parcel  of  value.     On  thefe  grounds 
he  dire^led  a  nonfuit. 

In  Hilary  term  Pari  obtained  a  rule  nifi  for  fetting 
afide  the  nonfuit,  upon  the  ground  that  the  notice  re* 
quired  by  die  defendants  did  not  apply  in  any  refpe&  to 
a  gratuitous  conveyance  i  and  if  it  did,  that  it  muft  be 
inferred  as  well  from  the  mode  in  which  thefe  parcels  had 
been  conveyed,  as  from  the  fubftitution  of  ^the  word 
^  carriage^'  for  <<  banking,''  at  the  fuggeftion  of  the  de- 
fendants, diat  they  had  notice  of  the  value. 

The  jtaontiy^emrai  and  Aibott  now  (hewed  caufe, 
and  contended  that  this  was  only  a  perfimal  agreement 
with  ColdwiU,  made  bdiind  the  backs  of  the  other  defen* 
dants,  for  his  individual  benefit,  and  would  not  bind  thofe 
who  were  not  privy  to  it.  The  defendants  therefore^ 
with  refpeA  to  this  parcel,  were  to  be  confidered  as 
ftanding  in  the  fame  fifiuation  as  they  ftaod  iirith  refpeA 
to  all  other  parcels  delivered  to  them  in  the  ordinary 
courfe  of  their  bufinefs;  and  confequently  were  ex^ 
empted  from  liability  by  the  exprefs  terms  of  their 
notice,  the  parcel  not  having  been  paid  for  as  above 
die  value  of  5/.  But  admitting  the  agreement  to  be 
I  of  binding 


CASEa  IN  EASTER  TBI^M. 

bkding  ou  all  the  defendants*  (till  it  is  only  an  agreement 
to  receive  and  carry  the  parcels  free  of  ezpence  i  but  not 
i^ainft  to  Vrare  the  benefit  of  notice  of  their  value :  if  it  weie 
WATtRBOus*.  j^  ^  conftrued  to  fuch  an  exttot  it  would  make  the 
liability  arifing  from  an  agreement  to  carry  trithout  re- 
ivatd  greater  than  where  a  reward  is  to  be  taken^ 
which  would  be  contrary  to  the  do£brine  held  in  Coggs  v. 
BiTfiard  (a). 

Pari  and  Peak,  contrk.  The  agreement  with  'CM^ 
wdl  muft  be  prefumed  to  have  been  conmiunicated  t6 
and  adopted  by  all  the  defendants,  from  the  circum- 
itanee  of  the  banking  parcels  having  been  uniforinly 
carried  ftee  for  two  years  ;  and  there  can  be  no  doubt 
diat  if  diat  had  been  made  a  queftion  at  the  trial,  the 
jury  would  have  fo  found.  Perhaps  alfo  from  the  bsnt 
circutiiftance  coupled  widi  that  of  the  alteration  mside  ih 
the  indorfement  of  the  parcels,  they  might  have  inferred 
that  the  defendants  had  notice  of  the  value,  fuppofiif^ 
any  notice  to  have  been  neceflaryv  But  none  what^ 
ever  was  necefiary  $  becaufe  the  notice  required  by  the 
'  defendants,  as  publifhed  at  their  office,  was  meant  only 
to  q>ply  to  parcels  delivered  to  them  for  carriage  in  die 
ufual  coUrfe  of  their  trade,  and  ndt  under  a  fpedd 
agreement  1^  the  prefient :  and  as  the  requiring  fuch 
nodces  has  always  been  confidered  as  a  fpecial  exceptiMi 
to  the  general  liability  of  carriers,  it  ought  not  to  be 
extended  beyond  the  purpofe  for  which  it  was  intelided. 
This  cafe  does  not  fail  within  the  do£hine  of  Goggs  r% 
Bernardf  becaufe  this  is  not  an  i^reement  to  oaivy 
without  reward ;  for  although  the  rewatd  WM  not  paid 
at  tile  time  of  Ae  delivery  of  each  parcel^  ftill  tfiere  was 

aeon- 
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a  ccmfideradon  for  die  agreement^  which  is  equiTalent  to 
a  reward. 


Lord  Ellenborough  C.  J.  It  appears  to  me  in  this 
cafe  that  there  was  not  any  contra&  with  the  defen<- 
dantSf  conftitat6d  in  inch  manner  as  to  bind  more  than 
one  of  them%  There  was  indeed  a  contraS^  and  a  frau« 
dulent  oney  between  J.  BigtiM  and  CoUwell,  which  was 
vnknown  to  the  other  defendants,  to  carry  the  family 
and  private  parcels  of  Signold  free  of  carriage,  for  a 
coofideration  moving  to  CMnvM  alone.  Without  con* 
fidering  whether  the  parcel  in  queftion  was  within  the 
defcriptioo  of  family  or  private  parcels,  how  can  it  be 
laid  that  all  the  defendants  undertook  to  carry  this  parcel 
ftfely  and  iecurely  ?  It  was  delivered  to  the  defendants  for 
the  puvpofe  of  carriage,  but  not  for  a  reward  to  s^l  the  part* 
ners )  butlbrareward  which  was  to  be  intercepted  byone 
only.  It  b  a  general  rule  indeed  that  where  feveral  are 
concerned  together  in  partnerihip,  notice  to  one  is  equi- 
valent to  notice  to  all ;  but  that  rule  prefumes  that  the 
tranfa&ion  is  bon&  fide.  Here,  however,  the  cafe  is 
Afferent,  the  agreement  is  made  with  ohe  of  the  defen* 
dants  for  his  individual  benefit  alone,  and  the  othets  are 
not  parties  concerned,  not  being  made  privy  t*  the  agree^ 
ment.  It  was  incumbent  therefore  on  die  plaintiffs  to 
fliew  that  notice  was  given  to  the  other  paftners.  I  do 
not  rely  on  the  argument  that  this  was  a  bailment  for 
the  conveyance  of  the  parcel  without  reward,  and  there^ 
fore  the  bailee  refponfible  only  for  perfonal  nejgligence  i 
but  the  ground  I  take  is  this,  that  there  was  n6  contmd 
at  ail  between  the  plaintifis  and  the  defendants:  iit 
%Hiich  cafe  non  oritur  a£iio«    This  decifion  will  not  be 

conclufive 
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conclttfiTe  agamft  the  plainttfi  if  they  can  fhape  dmr 
aftion  in  any  other  form. 

Grosb  J.  agreed. 

Lb  Blamc  J.  I  diink  in  etery  view  of  this  calie  the 
aOion  i»  not  maintainable.  .The  defendants  axe  pro* 
prietors  of  a  coach,  and  had  given  the  ufual  nodce  that 
they  would  not  be  accountable  for  the  lofs  of  any  parcel 
of  above  die  value  of  5/.,  unlefs  entexed  and  paid  for 
accordingly.  On  the  general  rule  therefore  they  would 
not  be  liable  unlefs  they  had  notice  of  the  value.  But  it 
is  faid  diat  this  cafe  is  taken  out  of  the  general  rule  by 
the  particular  circumftances.  Thofe  circumftances  are, 
that  in  181Q  an  agreement  was  entered  into  between 
7.  BignoU  and  CMwell^  one  of  the  proprietors  of  this 
coachy  by  which,  in  confideration  of  BigmUTs  tranf* 
ferring  to  CMwell  his  right  to  a  (hare  in  another  con- 
cern, the  latter  agreed  to  carry  his  (BigmliTs)  family 
and  private  parcels  free  of  expence.  There  was  no 
confideration  fubfifting  between  BignoU  and  the  other 
proprietors,  but  only  between  Bignold  and  CMvfdL 
Then  if  we  confider  what- was  -to  be  carried  under  the 
terms  of  this  agreement.  They  were  to  be  family  and 
private  parcels;  but  this  parcel  is  neither  one  nor  the 
other;  and  therefore  not  within  the  terms  of  the  agree* 
ment,  even  fuppoGng  CMweU  to  reprefent  all  the  pro- 
prietors. But  it  is  fsdd  dmt  as  parcels  of  this  defcription 
had  been  carried  free  for  two  years,  therefore  it  muft  be 
inferred  diat  all  the  partners  knew  of  it  and  acquiefced. 
But  it  appears  that  during  that  time  CoUnvell  was  book- 
keeper, apd  die  parcels  were  tranimitted  by  him,  and 

t  he 
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he  was  ailing  for  his  own  benefit  without  communi-  1813. 

eating  with  the  others.     In  every  view  of  the  cafe  there-  ^ 

^                           ^                                                                        ^  BzGNOLn 

fore  I  think  diere  is  no  reafon  for  difturbing  the  ncxi-  agahft    • 

-   .  WATSftBOVfl; 

fuit. 


Batlet  J.  The  objeft  of  requiring  notice  in  thefe 
cafes  is  twofold ;  firft,  to  obtain  a  larger  premium  for 
the  conveyance  of  valuable  parcels  ;  and  fecondly,  to 
put  the  proprietors  on  their  guard ;  and  therefore  I  think 
that  where  fuch  notice  as  the  prefent  is  required  to  be 
given,  even  in  a  cafe  where  a  carrier  undertakes  to  con- 
vey goods  without  reward,  if  the  goods  exceed  the  value 
limited,  notice  ought  to  be  given,  in  order  to  dire£t  his 
attention  to  the  particular  goods;  for  he  does  not  difpenfe 
with  notice  in  toto,  but  only  with  payment.  Here  there 
Was  no  evidence  that  any  notice  had  been  given  as  to 
this  being  a  parcel  of  value.  If  I  had  been  deCred  to 
leave  it  to  thie  jury  whether  the  defendants  knew  this  to 
be  of  value,  I  fliould  certainly  have  left  that  queflion  to 
them. 

Rule  difcharged. 
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The  patdiiCtr 
of  a  (Up  which 
appears  hj  the 

ieotence  of  con- 
demnation in 
thcTie^ 
admiraltf  court 
abroad  to  have 
l>ecn  taken  and 
coodemned  for 
bein^  engaged 
in  the  fltve 
trade,  is  not 
entitled  to  re- 
Siftcr  fuch  ibip 
at  the  cuftom* 
houfe  under  the 

as  the  owner  of 
a  foip  tikea 
and  coodemned 
as  lawful  prne» 
althoofhhe 
prodnoe  a  certU 
ficate  from  the 
Judge  of  the 
court  abroad 
certifying  that 
the  (hip  was 
toodemned  as 
lawful  pnze. 


The  Kino  agatTifi  The  Colledor  and  Comptroller 
of  the  Cuftoms  in  London. 

T^HIS  came  on  upon  a  rule  nifi  obtained  in  the  laft 
term  for  a  mandamus  to  the  colledcft  and  comp- 
troller of>  the  cuftoms^  commanding  them  to  regifter 
the  {hip  Mercedf  and  to  grant  a  certificate  of  fuch  re- 
giftry,  purfuant  to  the  ftat.  26  G.  3.  c*  60.  (^i).  The 
rule  was  obtained  on  behalf  of  the  purchafers  of  the 
faid  ihipi  who,  it  was  contended,  had  ei^hibited  at  the 
cuftom-houfe  the  proper  documents  required  by  the  aft 
to  entitle  them  to  regiftry.  The  document  upon  wlucfa 
the  queftion  turned  was  a  certificate  from  the  judge  of 
the  yice-admiralty  court  at  Sierra  Leone^  certifying, 
<^  that  it  appeared  by  the  records  of  the  find  court  that 
<<  the  (hip  Merced  was  condemned  in  the  (aid  court  as 
^*  good  and  lawful  prize  to  our  fovereign  lord  the  kingi 
*<  feized  and  taken  by  his  majeft/s  garrifon  at  Senegal.^ 
To  obviate  the  efieft  of  this  certificate,  a  copy  of  the 
decretal  part  of  the  fentence  of  condemnationi  tranfmit- 
ted  by  the  regiftrar  of  the  ,  court  at  Sierra  Leone  to  the 

(«)  Bj  f$.  it  If  enaAed,  that  all  and  every  (hip  and  Teflel  having 
.  a  deck,  or  being  of  the  burthen  of  15  tons  or  npwards,  belonging  to 
any  of  his  majefty's  fubje^  &c.  (hall  be  reglfteied  in  manner  therein* 
alter  mentioned,  and  that  the  perfon  or  perfons  churning  property  there- 
in -Aall  canle  the  lame  to  be  rtgiftered,  and  fluU  obtain  a  certificate  of 
fuck  fvglftry  from  the  coUoftor  and  comptroller  of  his  majefly's  mC* 
toims,  ha :  and  by/  ^5.  it  is  further  cnaded,  that  the  owner  or  owners 
of  all  fnch  Ibips  or  Tefleicas  (hall  be  taken  by  any  of  hU  ^ajefty*s 
(hipi  or  Teflelf  of  war,  or  by  any  private  or  other  ihip  or  veflel,  and 
condemned  ai  lawfiii  prize  in  any  court  of  admiralty,  Ihall  opon  regt^ 
tcring  inch  fliip  or  Tcflcl  before  he  or  they  ihall  obtain  fnch  certificate, 
produce  to  the  proper  officer  of  his  majeAy*s  cuftoms  a  certificate  of  tht 
condemnation  d^duch  (hip  or  vefTel  under  the  hand  and  feal  of  the 
Judge  of  the  conrt  in  whicti  fuch  fiiip  or  rcQel  (ball  hare  been  con- 
d»mncdi  ftc» 

regiftrar 


leaor 
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Rgiftrar  of  the  high  court  of  admiralty,  was  fet  forth  in        1813. 

an  affidarit  in  anfwer  to  the  rule,  (and  it  was  a4aiitted     ^ITKiir^ 

on  the  other  fide  that  it  was  a  true  copy  of  that  part  of        m^ 

the  fentence,)  which  incited  <<  that  the  faid  ihip  waa  at     of  CnAvmr 

"  the  time  of  the  feizure  thereof  on  the  high  feas  un- 

<<  lawfidly  equipt  and  refitted,  as  had  been  fet  forth 

«  againft  her  by  the  claimant/'  and  proceeded  «  there- 

<*  fore  to  pronounce,  decree,  and  declare  that  the  faid 

^  fliip,  her  boats,  guns,  tackle,  apparel,  and  furniture, 

<<  were  rightly  and  duly  taken  and  feized,  and  that  the 

«  faid  (hip  was  at  the  time  of  the  feizure  thereof  on  the 

**  high  feas,  as  far  as  appears  to  the  Court,  illegally 

c<  equipt  or  refitted,  in  that  the  faid  fhip  being  fitted 

^  out,  manned,  and  employed  for  the  profecuting  or 

<*  carrybg  on  the  African  flave  trade,  did  procure  and 

<'  receive  from   a   fubjefl  of  his  majefty  refident   at 

<'  Gmree,  certain  goods,  wares,  or  merchai^dize,  fit  and 

•*  neceflary  to  the  profecuting  and  carrying  on  the  faid    ' 

<*  trade,  againft  the  form  of  the  ftatutes  in.  that  cafe 

<<  made  and  provided  \  and  that  the  faid   fliip  being  fo 

<*  unlawfully  equipt  and  refitted  as  fuch,  ought  to  be 

*^  accoimted  and  reputed  liable  to  confifcation,  and  to 

«  be  adjudged  and  condemned  as  good  and  lawful  prize 

^  to  our  lord  the  king ;  and  that  the  faid  (hip,  her  boats, 

^  guns,  tackle,  apparel,  and  furniture,  be  adjudged  and 

*^  condemned  as  good  and  lawful  prize  to  our  lord  the 

^  king,  feized  and  taken  by  his  majefty's  garrifon  of 

«  Senegal^'  &c- 

The  Jtivrney^Gineral  and  Dampier  fhewed  caufe  againft 
the  fule,  and  contended  that  the  Qburt  ought  not  to 
Interfere  in  a  cafe  where,  notwithftanding  the  certificate    • 
•f  the  Judge  of  the  vice-admiralty  court  abroad^  certify-* 

T  a  ing 
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i8i3.         ing  that  the  (hip  was  condemned  as  lawful  prize,  it  af^ 
peered  from  the  fentence  of  condemnation  itfelf  that  ihe 

The  Kino    . 

againft         was  Condemned  on  account  of  a  breach  of  the  laws  pro* 

•i  Cuftomi.     hibiting  the  flave  trade  \  which  made  her  liable  to  cenji/^ 

cation  (a),  and  not  properly  the  obje£l  of  condemnation 

as  prize  within  the  meaning  of  the  regiftry  ads.    The 

Yice-admiralty  court  abroad  cannot,  by  introducing  an 

incorre£l  term  into  their  certificate,  conyert  that  >M^ch 

is  only  a  confifcation  into  a  condemnation  as  prize  i  and 

if  fo,  this  certificate,  when  it  comes  to  be  explained  by 

the  fentence,  amounts  to  no  more  than  a  confifcation. 

The  parties,  therefore,  applying  for  this  mandamus  haye 

not  and  are  not  in  a  condition  to  produce  the  proper 

document  required  by  the  a&  to  entitle  them  to  demand 

regiftry. 

Park  and  Brougham f  contrl,  maintained,  ift,  that  the 
coUedor  and  comptroller  of  the  cuftoms  a£ted  minifte- 
rially  and  not  judicially  in  granting  regiftry,  and  there*- 
fbre  could  n<5t  look  beyond  the  terms  of  the  certificate 
into  other  documents  in  order  to  judge  of  its  legal  effect. 
But,  adly,  fuppofing  they  could,  they  were  not  right  in 
refufing  regiftration  in  this  cafe;  becaufe  the  parties 
applying  had  produced  fuch  a  document  as  fatisfied  the 
meaning  of  the  regiftry  afls.  The  feveral  a£ks  which 
relate  to  the  regiftry  of  ihips  taken  and  condemned  (^), 
do  indeed  fpeak  of  them  as /r/zf  (hips;  but  that  expref- 
fion  is  not  neceflarily  to  be  taken  in  its  R.n€t  fenfe  to 
mean  prize  of  war  only,  but  may  alfo  mean  all  fuch 
feizures  as  are  made  upon  good  caufe  of  condemnati(m* 

(*)  %6G.3,f,^f,2S'  43G.  ^c,i60,  /4%,,4S  ^-^*  (•t^* /'^9 

10  And 
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And  this  conftruAion  feems  favoured  by  26  G.  3.  r«6o» 
f.  25.  (upon  which  this  application  is  founded),  which 
fpeaks  of  <<  all  fuch  {hips  as  fliall  be  taken  by  any  of 
<<  his  majeft/s  (hips  of  war,  or  by  any  private  or  other  of  Quftomib 
fliip/'  not  adding  Jbip  of  war^  wUch  muft  be  intended 
therefore  to  comprehend  ether  than  mere  hoftile  cap* 
tures.  And  a  fubjed  of  a  friendly  power  may  be  guilty 
of  fuch  a£ls  of  trading  as  to  become  liable  to  a  feizure 
and  condemnation  of  his  property  as  prize  in  a  general 
fenfe,  and  yet  not  ^as  prize  of  war  (a).  Every  prizf 
therefore  is  not  neceflarily  prize  of  war  $  and  the  true 
conftru£tion  of  the  word  prize  in  thefe  z&s  feems  to  be 
this,  that  it  extends  to  all  (hips  condemned  as  fuch  by 
the  prize  courts.  But  even  if  it  is  to  be  taken  in  its 
ftri£l  fenfe,  it  may  be  inferred  from  what  fell  from  Sir 
JT.  Grant  in  the  cafe  of  the  AtnedU{b)^  where  he  held 
the  trading  in  flaves  as  prim&  facie  an  oflFence  againft  the 
law  of  nations,  that  in  the  court  of  appeals  at  leaft  this 
would  be  confidered  as  a  hoftile  capture.  At  all  events 
the  parties  making  this  application  are  the  innocent  pur- 
chafers  under  a  condemnation  as  prize,  and  therefore 
entitled  to  the  moft  favourable  conftruflion. 

Lord  J^LENBOROUCH  C  J.  If  the  ti:ading  in  flaves 
be  an  oflFence  againft  the  law  of  nations,  it  does  not 
therefore  follow  that  it  is  an  oflFence  that  would  make 
the  veflel  fubje&  to  hoftile  capture.  It  would  not  of 
itfelf  convert  the  trader  into  an  enemy ;  and  therefore  the 
authority  of  the  cafe  cited  does  not  govern  the  *prefent. 
The  authority  given  by  the  ftatute  to  regifter  (hips  taken 
and  condemned,  extends  only  to  (hips  taken  and  con* 

{a)  I  JtA,  Ainu  JL  a  10,  Caft  of  ike  Mtmxhil  4  U.  ajx*  7bc  Ntjaii, 

'T3*  deinne4 
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1 8 1  }•  demned  aa  lawful  prize.  I  haye  no  conception  at  prefent 
_^  "^  that  the  ftatute  meant  to  include  any  other  than  prii;e 
^4fttf  of  war ;  but  if  it  were  doubtful  whether  its  proyifions 
«f  Cttftgnik.  fliould  be  extended  to  condemnations  incurred  on  ac- 
•  count  of  the  Tiolation  of  a  great  political  law  of  the 
ftate,  I  am  fure  that  the  Oburt  would  expe£l  the  parties 
who  call  for  its  extraordinary  interpofition»  and  upon 
whom  the  onus  lie8»  to  remore  tiK>fe  doubts  before  they 
acceded  to  the  application.  As  the  cafe  now  ftands^  the 
certificate  appears  to  have  been  irregularly  granted  i  and 
the  queftion  ii  whether  we  are  to  ad  upon  a  document 
fo  granted.  We  cannot  reafon  as  to  what  it  might  have 
been  expedient  for  the  legiflature  to  enzCt ;  they  mighty 
if  it  had  feemed  good  to  them,  have  allowed  all  (hips» 
for  whaterer  caufe  they  were  condemned^  after  purchafe 
by  a  Briti/i  fubjedl,  to  have  the  benefit  of  regiftratlon ; 
but  they  have  not  fo  enabled,  but  have  limited  the  re- 
giftry  to  ihips  condemned  as  prize ;  and  it  does  not  be- 
come me  to  fay  that  where  a  limited  authority  is  given 
by  the  legiilature,  that  authority  may  be  extended :  and  I 
think  that  to  grant  this  rule  would  in  tSBsCt  be  extending 
that  authority. 

Gkose  J.    The  words  condemned  as  lawful  prize 
apply  only  to  veflels  taken  jure  belli,  and  not  as  in  this 
oafe  to  a  veflel  condemned  for  violating  the  provifions  of 
^   ,  an  ad  of  parliament. 

Le  Blanc  J.  The  quefl:ion  is  whether  upon  the  dif- 
elofure  now  made,  from  the  papers  before  the  Court,  of 
the  real  nature  of  the  tranfadion,  we  are  authorifed  to 
grant  a  mandamus  to  the  coUedor  and  comptroller  of 
the  cuftoms  to  regifler  this  (hip.    The  ad  fays  that 

«•  no 
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^nolhip  or  veflel  foreign  built  (eicept  fuch  fhips  or        1813. 
veffels  as  have  been  or  fhall  hereafter  be  taken  by  any  ' 

of  his  majefty's  fhips  pr  vefiels  of  war,  or  by  any  private        aitunft 
or  other  (hip  or  veffel,  and  condemned  as  lawf nl  prize    ^*cutto^* 
in  any  court  of  admiralty,)  (hall  be  entitled  to  the  privi- 
leges of  a  Brif^  fhip/'  &c.    It  is  in  this  refpe&  a  re* 
ftraimng  not  an  enlarging  ftatule;  and  the  queftion  is 
whether  this  (hip  be  within  the  exception.    Now  it  ap- 
pears by  the  fentenee  that  (he  was  taken  as  being  em- 
ployed in  carrying  on  die^  AJricun'  flave  trade,  in  Eolation 
of  the  laws  of  this  country,and  condemned  on  that  account. 
But  it  is  &id  that  by  die  certificate  of  condemnation  re«> 
quired  by/  2$.  it  appears  flie  was  condemned  as  lawful- 
prize,  and  that  is  fufficient.    But  th)^  adr  does  not  make 
,  the  certificate  of  the  Judge  final  and  complete  evidence  of 
the  caufe  of  condemnation  of  the  Ihip ;  and  if  this  Court' 
fee  that  (he  was  condemned  for  a  breach  of  a  revenue 
law,  they  will  not  give  fuch  z-  conclUfive  eSe€t  to  the 
certificate  as  to  ihut  put  from  their  view  the  real  caufe 
of  her  condemnation:  and  I  believe  it  has  not  yet 
been  decided  that  a  (hip,  for  violating  a  revenue  law,  is 
the  objei^  of  condemnation  as  lawful  prijce.    This  (hip 
therefore  is  clearly  not  brought  within  the  exception  iit 
the  regiftry  a£^,  and  we  (hould  be  doing  injuftice  in  com^ 
pelling  the  commif&oners  to  grant  regiftry. 

Per  Curiam,  Rule  dUcharged« 
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rhur/^.         The  Kino,  on  the  Profecution  of  Sir  Arthur 

A&jr6th. 

Chichester,  againjl  Incledok. 

Ifl^  fndfSiln't  I^  ^P"^' '  *^  ^  defendant  was  indiaed  at  the  quarter 
for  obft ruling  a        feffions  fpT  the  countv  of  Devon  for  obftru£iinfl  a 

highway,  mult  •        i  •  t_  •      • 

Ihew  himfelf  to  public  road^  whicb  mdiflment  was  removed  by  certiorari 
grieTed^'ordcr  atlus  inftance,  and  tried  at  the  Lent  aiUzes  1810,  and  a 
wndcr^thc7*6  ^^^^^ifk  found  for  the  crown.  Judgment  was  given  in 
H^.8cM.c,ii.  the  following  Micbaelmas  term,  and  the  defendant  fined 

/  3. :  therefore  ^  ' 

where  the  pro-  6/.  Z(L  and  his  recognizance  difcharged.    In  MicbaeltTias 

iecutor  did  not 

apply  for  the  term  laft  a  fide  bar  rule  having  been  obtained  for  taxing  the 

ycartaftcr  jidg-  ^^®  ^^  he  paid  by  the  defendant  to  the  profecutor ;  Harris 

It  did^ot  a**-"**  ^"  *^  following  term  obtained  a  rule  nifi  for  difcharging 

pear  that  he  that  rule,  on  the  ground  that  Sir  A.  Chichefter  was  neither 

had  ever  ufcd  .         ,        .  ,  .        i 

thehighwdy  the  profecutor   nor    party  grieved  within  the  meanmg 

ftopped,  and  of  ft^t.  5  &  6  ^.  &  Af.  r.  1 1 ./  3.  J  in  fupport  of  which 

flopped  ar*'  ^^  affidavits  ftated,  that  the  defendant  about  18  years 

dated  he  did  ^gQ    ^t   which  time   Sir-rf.  Chichefter  ^z^   an    infant, 

not  care  about        ^  '  •'  • 

it:  held  that  he  purchafed    the    property  through   which   the  road  in 

was  not  entitled 

to  cods  Bi  the     quefUon  paflTed,  which  had  been  fhut  up  ever  fince  the 
aWiMgh  Vhe  *     purchafe  until  the  indiftment  was  preferred.    That  be- 
SSftrnTe"  fpre  that  time  Sir  A.  Chichefter  never  ufed  the  road  in 
and  cxpencc.       queftion.     That  on  the  death  of  Sir  John  Chichefter,  his 
immediate  anceftor,  in  Sept.  1808,  a  (hort  time  before  the 
indi£tment  was  preferred,  Sir  Arthur  became  pofiefled  of 
his  property.    Application  was  then  made  by  his  fteward 
to  the  defendant  to  open  the  road,  which  he  declined 
doing,  until  the  right  was  tried ;  in  the  mean  time,  how- 
ever, he  gave  permiffion  to  Sir  Arthur  or  his  ferva^ts  to 
pafs  thtough  that  part  of  his  eftate.     That  in  a  converfa- 
.  tion  between  Sir  Arthur  and  the  defendant,  he  told  the 
defendant  that  he  knew  nothing  about  the  road  \  that  he 

was 


\ 
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was  a  young  man  juft  come  to  his  eftate  \  that  his  attor-        1813. 
ney  had  told  him  he  had  a  right  to  the  road,  and  that  he      ^rOZ^ 
ought  to  maintain  his  right,  but  as  to  himfelf  he  did  not        «x^i/ 
care  about  it.     That  fince  the  road  had  been  declared  to 
be  a  public  road  and  thrown  open,  neither  Sir  Arthur 
nor  his  fenrants  had  ever  ufed  it  \  and  that  it  never  could 
have  been  advantageous  to  him  to  ufe  it^  as  there  were 
better  and  more  commodious  roads  for  the  enjoyment  of  * 
his  eftate.     It  was  ftated  alfo,  that  foon  after  Sir  Arthur 
came  to  his  eftate  an  audlion  was  held  for  the  fale  of 
fome  timber  in  the  woods  belonging  to  him :  that  one  of 
the  conditions  of  fale  was^  that  the  timber  fiiould  be  con- 
veyed over  the  road  in  queftion;   but  feveral  of  the 
bidders  declared  that  as  there  were  other  more  commo* 
diotts  and  convenient  roads  than  that,  they  would  not  bid 
at  fuch  au£lion  until  that  condition  was  withdrawn.     It 
was  alfo  fworn,  that  the  opening  this  road  would  pro* 
bably  be  detrimental  to  the  eftate  of  Sir  Arthur ^  by  fub- 
je&ing  the  fame  to  confiderable  trefpafles.  The  name  of  Sir 
A*  C  did  not  appear  on  the  back  of  the  indi&ment*   The 
rule  was  oppofed  upon  the  following  grounds  as  difclofed 
by  affidavit :  that  for  feveral  years  previous  to  the  ob- 
ftru£lion  by  the  defendant  tbe  road  in  queftion  had  been 
ufisd  as  a  public  road ;  that  it  was  more  convenient  than 
the  other  roads  from  Sir  A.  Chicbffier^t  woods,  being 
nearly  on  level  ground,  whereas  the  other  roads  pafled 
over  high  and  fteep  hills.     It  was  admitted,  however, 
that  the  road  had  not  been  ufed  fince  it  was  thrown  open, 
in  confequence  of  the  profecution}  but  that  was  ac- 
counted for  by  its  not  being  in  a  proper  ftate  of  repair. 
It  was  furdier  ftated,  that  on  the  20th  of  March  1809 
feveral  perfons  were  employed  in  conveying  materials  to 
repair  a  weir  of  Sir  Arthur^  and  that  they  were  obliged 

to 
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1813.        to  go- a  circuitous  route,  in  confequence  of  dieobftruc^' 
,  tion  in  this  road  i  whereby  Sir  Arthur  was  put  to  an  ad- 

aitin}  ditional  cxpence,  the  workmen  being  paid  by  the  day* 
The  attorney  for  SirArtlmr  fw^e  that  the  defendant  had 
been  indi&ed  at  the  fol6  inftanoe  and  ezpence  of  Sir 
Arthur  g  but  thefe  was  not  any  affidavit  by  Sir  Arthur 
bimfclf.  '  '  ^ 

• 
Cu/berdf  who  (hewed  caufe»  contended  dut  it  fuffi- 
dently  appeared  under  thefe  circumftancea  that  Sir^^ 
Chichefter  Mras  both  profecutor  and  party  grieved^  fo  as  to 
entitle  him  to  the  cofts.  With  refpeA  to  his  being  the 
profecutor,  it  appears  that  the  profecution  waa  carried  on- 
at  his  inftance  and  ezpence  \  and  the  ciicumftance  of  hit 
name  not  appearing  on  the  back  of  :«he  indi&ment  will^ 
not  prerent  hia  being  fo  confidered^  according  to  the 
opinion  of  BuUtr  J.  in  Rex  ic  Sharptufs  (aV  As  to  his 
being  the  party  grieved,  that  was  (hewn  by  his  bemg 
obliged  to  take  a  circuitous  route  and  incur  additional' 
ezpence  in  confequence  of  the  obftruAion  (3), 

Jiijll  and  Harris  contii^  did  not  rely  on  the  name 
not  appearing  on  the  back  of  ^  the  iii4ft£iment  1  but  con- 
tended thaf  after  a  lapie  of  two  years  from  the  time  when 
judgment  was  pronounced  and  the  recognizance  of  the 
defendant  difcharged,  the  party  who  came  to  the  court 
for  cofts  was  bound  to  fliew  himfelf  dearly  within  the 
ftatute*  That  has  not  been  done  in  this  inftance  i  for  it 
is  only  left  to  be  inferred  that  he  is  the  profecutor  from 
die  profecution  having  been  inftituted  at  his  inftance  and 
ezpence :  and  even  that  fzSt  is,  not  fwom  to  Jbf  the  partf 

himfelf 
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himfelf 9  which  it  ought  to  have  been»  but  by  his  attorney        1 8 1 5; 
•nly«    llien  there  ia'  no  peculiar  grieyance  ftated  aa       ~ 
arifing  to  him  any  more  than  to  any  other  individual  who        a^anfl 
might  chance  to  be  prevented  going  that  way*  viz.  that 
he  was  obliged  to  go  another.    Befides,  there  i»^no  cafe 
where  the  Cburt  has  albwed  cofts  after  the  recognizance 
has  been  dlfcharged  $  and  in  Rex  v.  Sharpnefs^  Bullet  J. 
faid  that  this  ad);  of  parliament  had  always  been  conftrued 
as  ftridly  as  poffiUe. 

Lord  Ellenboroogh  C.  J.  The  queftion  is>  whether 
Sir  jt.  Chickefier  is  the  profecutor  of  this  indidiment}  and 
if  fo,  whether  he  is  the  party  grieved.  Under  the  circum- 
ftances  of  this  cafe,  confidering  that  he  was  a  minor  when 
the  obftru&ion  firft  commenced,  that  his  name  was  not 
on  the  back  of  the  indidment,  and  that  he  was  only  fo 
hx  a  party  to  the  profecution  inalmuch  as  he  defrayed 
the  ezpences  $  confidering  alfo  that  the  application  for 
cofts  has  been  delayed  for  two  years  beyond  the  time 
when  it  would  more  properly  have  come  before  us,  if 
ought  have  been  fitting  that  Sir  A.  Chichefier  fliould  have 
come  forward  himfelf  and  depofed  to  the  fa£l  of  his  being 
the  profecutor ;  although  I  own  the  inclination  of  my 
opinion  upon  this  point  is,  that  he  ftood  in  the  fituation 
of  profecutor.  But  dien  the  queftion  ftill  remains,  whe- 
ther he  is  the  party  grieved.  The  endeavour  of  Sir  A. 
Chuhifter  to  have  the  timber  conveyed  along  the  road  in 
queftion,  was  rather  the  aA  of  a  party  grieving  than  of 
one  aggrieved ;  for  it  appears  not  to  have  been  approved 
of  by  any  of  the  bidders,  and  was  probably  planned  with 
a  different  view  than  that  of  their  accommodation.  I 
admit  indeed  that  with  refpefl  to  the  publfc  there  has 
been  an  ufurpation  by  the  defendant  \  but  that  is  not 

enough 
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1813.        enough,  to  conftitute  a.profecutor  the  party  grieved ;  there 

muft  be  alfo  fome  fpecial  and  peculiar  injury  accruing 

i^sinft  to  him  from  the  obftru&ionf  befides  that  which  aflfeAs 
all  the  fnbjeAs  in  common  with  hinau  The  zSt  of  parlia* 
ment  applies  as  well  to  indi£lments  for  riptSj  forcible 
entry,  afiauk  and  battery,  and  othtfr  mifdemeanon,  as  to 
an  indi&ment  in  this  form ;  in  many  of  which  the  ofience 
itfelf  is  of  a  perfonal  and  private  nature,  although  in  its 
confequences  it  concerns  the  pfublic,  and  is  therefore  the 
objedl  of  public  profecution.  In  thofe  cafes  the  offence 
itfelf  defignates  the  party  grieved  $  but  in  this  there  is 
nothing  in  its  nature  which  prefles  more  upon  one  indi- 
vidual than  another.  Then  looking  to  thefe  affidavits,  I 
am  anxious  to  find  fome  peculiar  grievance  ftated  prior 
to  the  indi£lment  to  fatisfy  me  that  the  party  is  within 
the  meaning  of  this  zSt  the  party  grieved  i  but  I  am  un- 
able fo  to  find :  and  the  profecutor  feems  for  a  long  time 
to  have  fo  confidered  it  $  for  he  lies  by  for  two  years  after 
the  judgment  pronounced  before  he  makes  this  applica- 
rion.  Under  thefe  circumftances  therefore  J  think  the 
Court  exercifes  a  found  difcretion  in  dire^ing  that  the 
rule  for  difcharging  the  fide  bar  rule  muft  be  made 
abfolute. 

Gross  J.  It  does  not  appear  from  the  affidavits  that 
Sir  A.  Cbichffier  ever  confidered  himfelf  the  party  grieved 
originally ;  what  the  attorney  might  have  done  I  can- 
not lay.  The  cafe  is  not  brought  within  the  a{l  of 
parliament. 

Per  Curiam^  Rule  abfolute  (tf )« 

(«}  See  16  Juj?,  194*  R*  ▼•  Devffnaf, 
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1 8 13. 


The  Kino  againjl  Cre?vey,  Efq.  M,P.         ^y*^ 

'T'HE  defendant  was  tried  at  ^  laft  affizes  for  the  Amei^berof 
county  palatine  of  Lancajier^  before  Le  Blanc  J. ^  for  Com"^n!may 
a  libel  againft  Robert  Kiripatrick.  The  indiftment  charged  upJSJ'ali'tlrdI 
chat  the  defendant  intending  to  excite  difcontent  and  dif-  f"*^"*^^?' *  '»^el 

o  •    in  publifliing  in 

a£feAion  in  the  liege  fubjedis  againft  the  adminifttation  *  n^wfpaper 
of  the  gOYernment  in  the  coUe&ion  of  the  revenue,  and  to  0>«ech  deliTcred 
traduce  and  vilify  Kirkpatrick^  being  an  infpeOor  general  HoiIfont^ciL 
of  uxes  at  Liverpool^  appointed  under  48  G.  3.  r.141.  and  miucrt*'"i!"' 
to  bring  him  into  hatred,  &c.  in  the  execution  of  his  duty  as  *  ^^P*'  f*»« 
fuch  infpedior.  See.  did  print  and  publini  a  malicious  libel  ^S?^^^  '^port 
of  and  concerning  him  being  fuch  xnfpedor,  and  his  con*  ^nd  be  made  in 
duA  in  the  execution  of  his  office,  in  the  form  6f  a  re*  an  inc^r^re^  ^ 
port  of  a  fpeech  purporting  to  have  been  made  by  the  haviJ,"  ap^.r- 
defendant  in  the  Houfe  of  Commons,  contaming,  amongft  ^^j^^"  ^^^^  .*"** 
other  things,  &c.    The  libel  was  then  fet  forth,  and  im-  p*p«'*- 
puted  to  Kirhpatrich  that  he  was  to  be  an  informer  or  ac- 
cufer  againft  his  neighbours  and  fellow  townfmen,  for 
having  their  lands  aflefled  below  their  real  value ';  and 
that  a  great  annuity  was  to  be  his  recompence,  for  under- 

^  taldng  to  fcrew  up  their  aflefiments  to  the  extent  of  his 
own  imagination ;  and  that  this  had  been  carried  into 
effeA.  At  the  trial  it  appeared  that  the  pafiages  which 
tonftituted  the  fubje&  of  the  charge,  were  contained  in 
a  fpeech  delivered  by  the  defendant,  who  was  a  member 
of  the  Houfe  of  Commons,  in  his  place  in  that  Houfe 
upon  a  debate  refpe£ting  th^  Ei^  India  Company's  afiairSi 
An  incotre&  report  of  what  he  had  there  faid  having  ap* 

.  peared  in  theLivtrpoo/  and  other  newfpapers,thc  defendant 
feQt  wb9t  was  admitted  by  the  counfel  for  the  profecutlbn 

to 
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i3t3.        to  be  a  corredl:  report  of  his  fpeech^  to  the  editor  of  the 
,  — —        Liverpool  paper,  with  a  requeft  that  he  would  publifli  it 

'XTie  Kino 

MXaiuft  in  his  newfpaper;  which  he  accordingly  did.  Upoa 
this  evidence  the  counfei  for  ther  defendant  fabmitted  to 
the  learned  Judge  that  there  was  no  queftion  to  go  to  the 
jury.  I  ft,  There  was  not  any  proof  of  malice  fo  as  to 
conftitute  the  publication  libellous  on  that  account :  and, 
2dly,  as  privilege  of  fpeech  in  parliament  was  allowed  to 
«Tery  member  of  parliament ;  in  like  manner  alfo  he  was 
privileged  in  publifhing  a  correA  account  of  his  fpeech 
in  parliament.  The  learned  Judge  vnts  of  opinion  that 
it  was  not  neceflary  to  prove  malice,  but  it  might  be  in- 
ferred from  the  publication  itfelf :  and  upon  the  authority 
of  the  cafe  of  Rex  yf.  Lord  Abingdon  {a)  he  held  that  a 
member  of  parliament  is  anfwerable  for  publifhing  what 
he  has  delivered  as  his  fpeech  in  pariiament,  if 'k  contain 
defamatory  matter ;  and  that  queftion  he  left  to  the  jury, 
.ftating  to  them  that  they  were  to  look  both  to  the  matter 
and  manner  of  the  publication  in  order  to  decide  whe- 
ther it  was  libellous  or  not.  The  jury  found  the  defends 
ant  guilty. 

Brougham  moved  f6r  a  new  trial  on  the  grQund  of  a 
mifdiredion  of  the  learned  Judge.  He  contended  that 
ftex  V.  Lord  AHngdon  had  been  fuppofed  to  carry  the  law 
farther  dian  it  readly  did.  In  that  cafe,  according  lo  a 
MS.  note  which  had  been  fumiflied  him  of  what  pafled 
s^t  the  trials  and  which  in  fome  refpe&s  was  more  full 
than  wbat  appeared  by  die  report,  it  was  proved  that  the 
profecutor  was  the  defendant's  attorney,  and  that  the  de* 
f endant  having  had  a  quarrel  with  him  went  to  the  Houlc 

14  of 
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i>f  Lords,  accafed  him  of  unprofeffional  and  difhoneft        18x3. 
practices,  and  in  order  to  have  a  handle  for  publilhing       ■ 

*  the  libel,  gave  notice  of  bia  intention  to  introduce  a  bill  '^^^m'^ 
into  parliament;  and  afterwards  publifhed  die  libel  at  Cais^ir. 
bis  own  expence.  That  cafe  therefore  afibrded  ftrong 
^dence  to  fliew  that  the  whole  was  founded  in  malice  $ 
and  to  jittftify  what  Lord  Kenyon  C.  J.  (aid,  that  a  member 
of  parliament  )iad  no  right  to  make  hb  fpeech  a  vehiclo 
of  flander;  and  thus  the  publiflier  might  well  be  held  re«* 
fponfible  in  duit-eafei  and  yet  not  in  the  prefent :  for  his 
Lordihip  emphaticaily  added,  that  in  order  to  conftitutt 
a  libel  the  mind  muft  be  in  fauk,  and  (hew  a  malicious 
inteoC  to  defiime.  Now  hete,  there  is  not  only  no  proof 
of  any  malicious  intent,  but  tfaa  in&rence  alfo  is  rebutted 
by  the  occaCon  of  the  puUication ;  which  was  not  made 
a  vehicle  of  (lander,  but  was  for  a  bona  fide  purpofe  of 
corroding  mifreprefentatioa  touching  a  matter  ^hich  had 
pafled  in  pariiament  $  and  therefore  although  it  may  inci* 
dentally  contain  rfefle£lions  againft  in  indiridual,  the 
pubii(her  is  hot  refponfible.  In  Lake  y.  King  (a)  it  was 
held^  that  an  adion  would  not  lie  for  printing  a  petition 
to  parliament  and  delivering  it  to  the  members,  it  beuig 
agreeable  to  the  courfe  and  proceedings  in  parliament : 
and  in  Rex  v.  Wright  (*),  (which  occurred  fome  years 
after  Rex  v.  Lerd  AUngderiy)  a  criminal  information  was 
refufdd  for  publi(hing  the  report  of  a  fele£l  committee  of 
theHoufe  of  Commons,  which  contained  a  paragraph, 
charging  ioi  individual  with  having  views  Hoftile  to  the 
government :  and  the  Court  refufed  it  on  this  ground, 
viz.  that  the  publication  was  a  true  copy  of  the  report, 

which  wasaproceedingin  parliament;  and  Lord  ir^fig»/iC.J« 

{4)  X  Smml  131,  (I)  %  T  /P.  f  91* 
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1 8 1 3.        l^id>  that  it  was  impoi&ble  to  admit,  what  was  afiamed  as 
^-**       the  foundation  of  that  application,  that  the  proceedings  of 
^nn^^^    either  houfe  of  parliament  were  libellous.  AndLawnnceJ. 
adverted  to  the  diftinAion  in  Waterfiild  v.  B^bop  ofCU- 
cheftir  (d),  that  the  charge  there  was  that  the  plaintiflFhad 
notpublifiied  a  true  account ;  and  that  die  Court  de^ 
elated  fuch  falfe  account  a  libel :  and  he  alluded  alfo  to 
Curry  v.  WalOr  (i),  where  Ejre  C.  J.  held  that  the  pub- 
lifliing  in  a  newfpaper  a  fpeech  deliverect  by  a  counfel 
upon  a  motion  made  in  this  court  was  not  a  libel  \  it 
being  a  true  account  of  what  pafled  in  a  court  of  juftice : 
and  Lawrence  J.  added,  that  although  the  publication  of 
fuch  proceedings  might  be  difadvantageous  to  ihe  indivi* 
dual  concerned,  yet  it  was  of  raft  importaince  to  the 
public  that  they  ihould  be  known.    The  fame  reafons  (as 
was  faid)  apply  alfo  to  proceedings  in  parliament :  in- 
deed, according  to  4  Inft.  23.,  recognized  by  Bajley  J. 
in  Burditt  v.  Abbot  (^ ),    the  Houf6  of  Commons  is 
a  court  of  judicature*    The  cafe  therefore  of  Rex  t. 
Wright  is  decifive  of  the  prefent :  there  is  only  this  dif* 
ference,  that  there  it  was  a  publication  of  the  report  xif  a 
committee  of  the  Houfe  of  Commons  \  here  it  is  that  of 
the  fpeech  of  a  member  of  that  Houfe ;  but  both  are 
equally  proceedings  of  that  Houfe :  and  it  was  held  in 
that  cafe  that  to  publifli  a  corredi  account  of  fuch 
proceedings  is  not  libellous.    Only  it  muft  be  farther  ob» 
fetved  in  favour  of  the  defendant  in  tlus  cafe,  that  he  had 
an  intereft  in  the  publication  which  the  defendant  in  ReK 
V.  Wright  had  not  %  and  which  alfo  diftinguilhes  it  from 
Ren  V.  Lord  Abingdon :  for  he  had  an  intereft  as  a  mem* 

(•)  »  AM  X18,  .      (*)  X  S^.  V  A//.  s^S-       (c)  14  E^f  159- 

ber 
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ber  of  the  Houfe  of  Commons,  the  reprefentatlve  body,        1813.    , 
in  defending  himfelf  before    his    conftituents   againft 
mifreprefentation ;  and  as  he  ferves  for  the  whole  realm        n^'^fi 

^         ^  ■  CRCEYEr. 

when  he  is  returned  to  parliament,  and  not  merely  for 
the  body  of  eIe£lors  who  return  him  (j),  fuch  defence  of 
himfelf  may  be  as  general.  And  in  the  Commons  jour- 
nals {b)  will  be  found  many  refolutions  againft  printers 
and  newfpapers  publifliing  the  fpeeches  of  members  or 
reports  of  committees  in  that  Houfe,  but  none  againft  a 
member  himfelf  fo  doing.  The  general  rule  then  to  be 
colleded  from  thefe  and  other  cafes  which  are  anald-' 
gou8(r)  feems  to  be  this,  that  although  the  publication 
of  a  matter  may  be  injurious  to  the  character  of  an  in- 
dividual ;  yet  if  done  bona  fide,  by  a  party  who  has  an 
intereft  in  the  matter ;  cr  who  is  warranted  by  the  ^cca- 
fion ;  in  either  cafe  it  will  be  juftified*  Here  both 
•thofe  circumftances  concurred  to  juftify  the  defendant. 

Lord  Ellemborough  C.  J.  If  any  doubt  belonged  to 
this  queftion,  I  (hould  be  moft  anxious  to  grant  a  rule  to 
fli^  caufe,  in  order  to  have  the  grounds  of  doubt  more 
fully  difcufled  and  fettled.  But  as  I  cannot  find  any  thing 
on  whi«h  to  found  even  a  color  for  argument,  except 
what  arifes  from  an  extravagant  conftru£tion  put  on  a  par- 
ticular expreffion  of  Lord  Kenyon  in  the  cafe  of  Rex  v. 
Wrtghft^  it  would  be  to  excite  doubts,  and  not  to  fettle 
them,  if  we  were  to  grant  the  rule.  What  Lord  Kenyon 
there  faid  was  this,  «  Thjlt  it  was'  impoffible  to  admit 
that  the  proceeding  of  either  of  the  Houfes  of  parliament 

(4)  4  Inft.  14.    I J9A  Gmim.  15  9. 

(*)  6  Feb,  1640.       XI  FA.  1695.      43  Joh,  1711.      a6  Feb.  lyaS. 

(c)  4  ^J^'  iV".  A  C.  X9Xf .  Delate  y.  Jones,     x  7*.  Jt.  xix.   Wiaiherfien 
V.  JXrwikisf  • 

VoLtL  U  was 
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1 8 13.        was  a  libel  i  and  yet  that  was  to  be  taken  as  the  founda- 

-..    J-  tion  of  the  application  made  in  that  cafe."    I  will  not 

M^aiffft        here  wait  to  confider  whether  that  could  be  ftriftlv  called 

CftCEVET. 

a  proceeding  in  parliament.  What  was  printed  for  the 
ufeof  the  members  was  certainly  a  privileged  publication; 
but  I  am  not  prepared  to  fay  that  to  circulate  a  copy  of 
that  which  was  publifhed  for  the  ufe  of  the  members,  if 
It  contained  matter  of  an  injurious  tendency  to  the  cha- 
rzGter  of  an  individual,  was  legitimate  and  could  not  be 
made  the  ground  of  profecution.  I  fhould  hefitate  to 
pronounce  it  a  proceeding  in  parliament  in  the  terms 
given  to  fome  of  the  judges  in  that  cafe.  But  it  is  not 
neceflary  to  fay  whether  that  be  fo  or  not ;  becaufe  this 
does  not  range  itfelf  within  the  principle  of  that  cafe. 
How  can  this  be  confidered  as  a  proceeding  of  the  Com- 
mons houfe  of  parliament  ?  A  member  of  that  hoafe 
has  fpoken  what  he  thought  materialj  and  what  he  was 
at  liberty  to  fpeak  in  his  chara£ter  as  a  member  of  that 
houfe.  So  far  he  was  privileged :  but  he  has  not  (topped 
there  (  but  unauthorized  by  the  houfe,  has  chofen  to  puly- 
lifli  an  account  of  that  fpeech  in  what  he  has  pleafed  to 
call  a  more  corrected  form ;  and  in  that  publication  has 
thrown  out  refle&ions  injurious  tp  the  charaSEer  of  an 
individual.  The  only  queftion  is  whether  the  occafion 
of  that  publication  rebuts  the  inference  of  malice  arifing 
from  the  matter  of  it.  Has  he  a  right,  to  reiterate  thefe 
reflections  to  the  public  j  and  to  addrefs  them  as  an 
oratio  ad  populum  in  order  to  explain  his  condud^  to  his 
conftituents  i  There  is  no  cafe  in  pradlice,  nor  I  believe 
any  propofition  laid  down  by  the  beft  text;  writers  upon 
the  fubjeCi,  that  tends  to  fuch  i  conclufion.  The  cafe  of 
.  Rex  T.  Wright  indeed  determined  that  a  proceeding  in 

parliament  could  not  be  deemed  libellous ;  but  that  does 
sot  warrant  a  publication  of  it  in  every  newfpaper,  as 

7  was 
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was  held  in  Rex  v.  Lord  Abingdon.     As  to  Curry  v.         iSi**. 

Waiter,  it  is  not  neceffary  for  the  prefent  purpofe  to  dif-        

cufs  that  cafe :  whenever  it  becomes  neceffary,  I  fhall  ^^Miafi* 
fay  that  the  do£lrine  there  laid  down  muft  be  underftood  C»t4VET. 
with  very  great  limitations ;  and  (hall  never  fully  affent 
to  the  unqualified  terms  attributed  in  the  report  of  that 
cafe  to  Eyre  C.  J.  In  the  prefent  cafe  the  queftion  was 
left  to  the  jury  whether  the  publication  was  libellous, 
taking  into  their  confideration  all  the  circumftances ;  and 
nothing  was  fubtra£led  from  their  confideration.  The, 
jury  have  found  that  it  was ;  and  I  can  fee  no  ground 
for  drawing  the  fubje£i:  again  into  difcuflion,  in  order  to 
excite  doubts  which  do  not  at  prefent  exift.  In  Lake  v. 
King  the  judgment  of  Lord  Hale  and  of  the  other  Judges 
was  founded  upon  this  point,  viz.  that  it  was  the  order 
and  courfe  of  proceedings  in>  parliament  to  print  and  de- 
liver copies,  of  which  the  Court  ought  to  take  judicial 
notice.  In  order  therefore  to  bring  this  cafe  within  the 
rule  in  Late  v.  King,  we  ought  to  find  that  it  is  the  order 
and  courfe  of  proceedings  in  parliament,  that  members 
ihould  print  their  own  fpeeches^  and  that  this  Court 
will  take  judicial  notice  of  fuch  a  courfe  of  proceeding. 
The  very  ftatement  of  the  propofition  ihews  it  to  be  un<» 
tenable.  It  is  therefore  neither  within  Lake  v.  King  nor 
Rex  V.  Wright,  giving  to  that  cafe  its  fulleft  effe£k  \  and 
even  if  it  were,  perhaps  the  Court  would  lay  down  the 
dodrine  with  fomewhat  more  limitation  than  is  to  jbe 
found  in  that  cafe* 

Grose  J.  I  am  not  difpofed  to  find  any  fault  either 
with  the  direjlion  of  the  learned  Judge  or  the  finding  of 
the  jury.  In  Rex  v.  Lord  Abingdon  the  fame  arguments 
which  have  been  addreffed  to  the  Court  to-day  were 

U  2  fully. 
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1813.  ^u^'y  confidered  by  Lord  Kenyon*    It  w^s  competent  to 

the. jury  to  find  the  defendant  guilty,  if  upon  confider- 

againf^  '  ation  of  all  the  circumftances^  tfaey  deemed  the  publtca- 

R£sv£r.  ^^^  malicious*                            \ 


Batlet  J.     If  the  cafe  admitted  of  any  doubt  I  fhould 
be  defirous  of  granting  a  rule.    But  the  cafe  is  without 
difficulty.     A  member  of^  parliament  has  undoubtedly 
the  privilege  for  thejurpofe.of  producing  parliamentary 
effed  to  ();>eak  in  parliament  boldly  and  clearly  what  he 
thinks  conducive  to  that  end.    He  may  even  for  that 
purpofe,  if  he  thinks  it  right,  caft  imputations  in  parlia- 
ment again  ft  the  charafter  of  any  individual ;  and  ftill  he 
will  be  protefled.     But  if  he  is  to  be  at  liberty  to  circu- 
late thofe  imputations  elfewhere,  t^e  evil  would  be  very 
extenfive.    No  member  therefore  is  at  liberty  fo  to  do;  . 
In  Lake  v.  King  fuch  was  the  impreffion  of  the  lawyers 
of  that  day.     There  the  defendant  did  not  juftify  the 
printing  and  delivering  the  petition  to  divers  fubje£ls,  &c» 
generally,  but  to  divers  fubjedls  being  members  of  th# 
committee  appointed  by  the  Conunons  ;  and  fuch  publi- 
cation was  held  juftifiable,  becaufe  it  was  according  to 
the  order  of  proceedings  of  parliament  and  their  com- 
mittees.    But  it  is  not  contended  to-day  that  it  is  ac- 
cording to  the  courfe  and  order  of  parliament  for  mem- 
bers to  communicate  their  fpeeches  to  the  printers  of 
newfpapers,  in  order  to  give  them  to  the  world  in  a 
more  correfted  form.     If  any  mifreprefentation  refpefl- 
ing  them  (hould  go  forth,  there  is  a  courfe  perfedily  fa- 
miliar to  all  members,  by  which  fuch  mifreprefentation 
may  be  fet  right,  viz.  by  complaining  to  the  Houfe  of 
the  mifreprefentation,  and  having  the  author  of  it  at  the 
bar  to  anfwer  to  fuch  complaint:  therefore  it  is  not 

16  neceffary 
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neceflary  for  the  purpofe  of  correct ing  the  mifreprefen-       .1813. 
tation  that  a  member  fliould  be  the  publiflier  of  his  own      -p.    ^ 
fpeech*     It  has  been  argued   that  the  proceedings  of         agahfi 
courts  of  juftice  are  open  to  publication.     Againfl  that 
as  an  unqualified  propoGdon  I  enter  my  proteft,   Suppofe 
an  indiament  for  blafphemy,  or  a  trial  where  indecent 
eridence  was  neceflarily  introduced,  would  every  one  be 
at  liberty  to  poifon  the  minds  of  the  public  by  circulat- 
ing that  which  for  the  purpofes  of  juftice  the  court  is 
bound  to  hear  ?    I  ihould  think  not :  and  it  is  not  true 
therefore  that  in  all  inftances  the  proceedings  of  a  court 
of  juftice  may  be  publiflied.     Again  it  may  be  faid  that 
counfel  have' a  right,  in  purfuance  of  their  inftru£lions^ 
and  whilft  the  caufe  is  going  on,  to  endeavour  to  pro- 
duce an  effeA  by  making  fuch  obfervations  on  the  credit  "^ 
and  chara&er  of  parties  and  their  witneflesj  as  fome- 
times  when  the  caufe  is  over  perhaps  they  are  forry  for* 
But  have  they  therefore,  or  any  other  perfon  who  hears 
them,  a  right  afterwards  to  publifti  thofe  obfervations. 
I  have  no  hefitation  in  faying  that  .when  the  occafion 
ceafed,  the  right  alfo  would  ceafe,  and  that  it  would  be 
no  juftification  to  plead  that  fuch  a  publication  was  a 
tranfcript  of  the  counfel's  fpeech.     So  here  I  think  the' 
occafion  did  not  juftify  the  publication.     The  ground 
of  the  argument  therefore  fails,  and  I  fee  no  reafon  for 
difturbing  the  verdid. 

Le  Blanc  J.    As  this  indiftment  was  tried  before  me, .     . 
I  was  unwilling  to  give  any  opinion  until  I  heard  thofe 
of  my  Lord  and  my  brethren  :  but  now  that  I  have  fo 
done,  I  defire  to  exprefs  my  entire  concurrence  in  thofe 
opinions.     It  has  been  corre£lly  ftated  by  the  learned  . 
counfeli  that  at  the  trial  I  overruled  the  objection  taken 

U3  by 
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1813*        hj  way  of  anfwer  to  this  indi£lment,,  viz*  that  ihts 

a  corre£l  reprefentation  of  the  fpeech  'delivered  by  the 

The  Kivo 
.  exainft        defendant  in  parliament.     I  did  over*rule  it ;  and  faid 

that  ftill  it  was  a  qucftion  for  the  jury  whether  the  fub- 
je£l-n>atter  was  libellous.    The  learned  counfel  then 
addrefled  the  jury»  and  I  flated  to  theni  the  view  in 
which  the  cafe  (truck  my  mind,  and  told  them  that  they 
were  to  conGder  whether  the  publication  tended  to  de« 
fame  the  profecutor ;  that  I  was  of  opinion  it  did  ;  (lill, 
however,  leaving  the  quellion  to  them^     I  further  ftated 
to  them  that  where  the  publication  is  defamatory,  the 
law  infers  malice,  unlefs  any  thing  can  be  drawn  from 
the  circumftances  attending  the  publication  to  rebiit  that 
inference  ^  and  I  left  it  to  them  to  fay  whether  the  cir- 
cumftances of  this  cafe  did  rebut  that  inference  \  addbg, 
,    .         that  in  point  of  law,  the  circumftance  of  its  being  a 
publication  of  a  fpeech  delivered  by  a  member  of  the 
Houfe  of  Commons  did  not  rebut  it.     As  to  the  right 
of  a  member  of  parliament  to  fpeak  in  parliament  what 
is  defamatory  to  the  charafter  of  another,  that  (itting  in 
a  court  of  juftice  we  were  not  at  liberty  to  inquire  into 
that ;  becaufe  every  member  had  privilege  of  fpeech  in 
parliament:  but  when  he  publifhed  his  fpeech  to  the 
world,  it  then  became  the  fubjeft  of  common  law  jurif- 
di£tion ;  and  the  circumftance  of  its  being  accurate^  or 
intended  to  correft  a  mifreprefentation,  would  not  the 
lefs  make  him  amenable  to  the  common  law  in  refpe£t 
of  the  pubUcs^tion.     If  any  thing  had  (ince  occurred  in 
the  coutfe  of  this  argument  to  induce  me  to  change  the 
opinion   I  entertained   and  pronounced  at  the  trialj  I 
fiiould  have  been  open  to  conviction,  and  thought  it 
ri^ht  to  fend  the  cafe  down  again  for  farther  confidera- 
tion :  but  it  is  my  duty,  after  I  have  heard  what  has  fallen 

from 
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from  the  Court)  to  fay  that  I  dill  continue  of  the  fame         18 13. 
opinion. 

Rule  refufed. 

The  defendant  was  on  a  fubfequent  day  in  this  term 
brought  up  to  receive  the  judgment  of  the  Court,  and  a 
fine  impofed  of  looA 


Morris  again/l  Lord  Cochrane.  Friday, 

May  7th. 

ACTION   by  the   bailiff  of    Wejlminfter  againft  the   Byftat.jiC.a. 

defendant,  one  of  the  candidates  at  the  laft  elec-   two tand'idau* 

lion  of  members  to  ferve  for  that  city  in    parliament*    ^^J^^^^^'^n 

i  1^  »    of  H^tftrmnfter 

to   recover   the   expences  of    the  huftin^s. .    The   de-   » ©"b  '«»»>'« 

^  ^  to  the  bailiff 

fendant  let  judgment  go  by  default.      Upon  the  exe-   for  a  moiety  of 
■     i  ^      ,  .        e     ,         .  ^,  1  •     -rr  the  cxpcncc* of 

cution    of    the   wnt  of    mquiry,    the     plamtitF   con-   thchuftings. 

tended  that  he  was  entitled  to  recover  againft  the  de- 
fendant the  whole  amount  of  the  expences,  inafmuch 
,  as  by  51  G.  3.  r. 1 26,  the  candidates  were  made  jointly 
liable  j  and  therefore  the  defendant,  not  having  pleaded 
m  abatement  that  the  other  candidate  fliould  have  been 
joined,  was  liable  for  the  whole.  The  underflierifF  ruled 
upon  the  conftru£lion  of  the  aft  of  parliament,  that  the 
defendant  was  only  liable  for  a  moiety  of  the  expences  \ 
which  the  jury  accordingly  gave. 

Richard/on  moved  to  fet  afide  the  execution  of  the 
writ  of  inquiry,  upon  the  ground  that  the  underflieriflF 
had  mifconftrued  the  a£l.  The  51  G.  3.  r.  126.,  after 
reciting  the  j8G.  2.  r.i8.  touching  the  eleftions  of  , 
knights  of  the  (hire,  profefles  to  make  provifion  for  de- 
fraying  the  expences  of  the  huftings  at  Wejlminfier^  by 
.    U4  extend- 
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1813. 

Morris 

tainfi 
ord 

COCUSANE. 


extending,  to  it  the  provifions  of  the  recited  aA^  and  then 
it  enaQs,  in  conformity  with  that  ftatute,  that  the  bailiff! 
ihall  ere£l  huftings  at  the  expence  of  the  <<  candidate 
or  candidates'*  generally  :  which  wox:ds  create  a  joint 
liability  in  the  candidates.  And  it  is  obfervable  that 
where  the  legiflature  intended  to  make  the  liability  fepa- 
rate,  it  has  fo  exprefled  it ;  as  in  34  G.  3.  r.  73.  /.  6, 
(for  erediing  booths  for  adminiftering  the  oaths,)  the 
words  are  <<  the  expences  of  which  booths  (hall  be  de- 
frayed by  the  candidates  in  equal  proportions.^ 


Lord  Ellenborough  C.  J.  There  is  no  pretence  for 
faying  that  the  candidates  are  to  be  confidered  as  jointly 
liable  on  account  of  their  having  a  joint  intereft*;  for 
they  are  in  point  of  xntereft  the  mod  adverfe  parties  in 
the  world.  Then  the  queftion  is  whether  the  words  of 
the  a£l  render  them  jointly  liable.  I  think  thea£E  mean^ 
only  that  the  Whole  expences  are  to  be  defrayed  amongft 
the  candidates  j  and  if  fo,  they  are  liable  in  their  feveral 
proportions. 

•     Per  Curiam,  Rule  refufed« 


againji  Moor. 


May  8tA. 

/ 
In  an  a^ion  of 
flan(!cr,  ini- 

fp'cific  charge 

of  uiiutuial 

pra<ntre«i  to 

piaiutiK,  wlicrc 

the  d'  claration 

contains  the 

ufukl  allegation 

of  goo.1  tame,  &c.,  tlic  defendant  may,  upon  crofs-examinatlon,  aik  the  plaintiff's  witneft 

^vhcilier  he  had  not  heard  reports  in   the  neiglibourhood  that  the   plainti/T  had  heen 

guilty  of  ilmiUr  pra£ticeS|  in  order  to  dimipiih  the  damages. 

have 


A  CTION  for  words  imputing  to  the  plaintiff  unna- 
tural  pra£bices.      The  declaration  alleged  in   the 
ufual  form  that  the  plaintiff  was  of  good  fame,  &c.,  and 
had  not  ever  been  guilty,  or  until  the  time  of  committing 
'the  faid  grievance,  by  the  defendant,  been  fufpe8ed  to 


Mool* 
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have  been  guilty  of  the  crimes,  offiences,  and  mifcondu£k        1813. 
therein  ftated  to  have  been  laid  to  his  charge,  or  any        " 
other  fuch  deteftable  crime  |  by  means  of  which  the         agaiit/i 
plaintiflF,  before  the  committing  the  faid  grievance^  had 
defervedly  obtained  the  good  opinion  and  credit  of  all 
his  neighbours  and  other  good  fubjeds,  to  whom  he  was 
in  any  wife  known.    The  declaration  then  fet  forth  the 
words  which  imputed  a  fpecific  charge  of  haying  com* 
mitted  the  offence  at  the  plaintiff's  houfe,  and  concluded 
with  alleging  the  ifTual  gravamen,  that  by  means  thereof 
the  plaintiff^  was  greatly  injured  in  his  fame,  infomuch 
that  divers  of  his  neighbours  have  on  occafion  of,  the 
fpeaking  and  committing  the  grievances  fufpe6led  and 
ftill  do  fufpe£):  him  to  be  a  perfon  guilty  of  unnatural 
pra£ii^es. 

'  At  the  trial  before  GrofeJ,,  at  the  laft  affizes  for 
Nwfolif  the  witnefs  who  proved  the  words,  was  afked 
upon  crofs-examination,  whether  he  had  not  heard  re* 
ports  in  the  neighbourhood  that  the  plaintiff  had  been 
guilty  of  fimilar  pra£lices,  to  which  queftion  the 
plaintiff's  counfel  obje^ied  as  not  being  admiflible  :  but 
the  learned  Judge  admitted  it  upon  the  authority  of  the 
Earl  of  LeUefter  v.  Walter  (^ ),  before  Mansfield  C.  J., 
and  faid  that  it  was  evidence  to  contradi£l  the  plainriff''s 
allegation  that  he  was  of  good  fame,  and  that  the  fpeak- 
ing of  the  words  occafioned  the  injury  to  it.  Upon  this 
the  plaintiff's  counfel  fubmitted  to  a  nonfuit.  ^^ 

Sellon  Serjt  moved  to  fet  it  afide,  on  the  ground  that 
this  evidence  was  improperly  received,  to  contradi£i:  that 
which  was  matter  of  inducement  only  and  immaterial^ 

and 
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1813*        and  which  the  plaintiff  was  not  bound  to  prove.    [Lord 
-  •       Ellenbarougb  C.  J.      The  evidence  was,  I  fuppofe,   re- 

ttgttinit  ceived  in  diminution  of  the  damages,  as  in  the  cafe 
cited,  and  not  in  bar :  but  the  plaintiff  rather  than  en- 
counter its  effedl  chofe  to  be  nonfuited.]  It  was  under- 
ftood  by  the  plaintiff  that  the  evidence  was  admitted 
in  bar  to  the  a£lion,  and  therefore  he  was  nonfuited. 

Lord  Ellenborough  C.  J.  It  certainly  muft  have 
been  received  in  mitigation  of  damages  only,  for  upon 
looking  at  the  Earl  of  Leicefter  v.  Waliery  I  find  it  was  fo 
received  in  that  cafe.  And  certainly  a  perfon  of  dif- 
paraged  fame  is  not  entitled  to  the  fame  meafure  of  da- 
ipages  with  one  whofe  character  is  unblemifhed  :  and  it 
is  competent  to  fhew  that  by  evidence.  But  the  plaintiff 
made  his  eleflion  to  be  nonfuited,  inftead  of  meeting  the 
evidence :  and  this  nonfuit  is  not  a  bar  to  another  a£lion. 
I  think  therefore  a  rule  ought  not  to  be  granted. 

Grose  L  I  read  the  cafe  of  the  Earl  of  LeUefier  v. 
Walter^  at  the  trial,  and  meant  to  a£):  in  conformity 
with  what  Mansfield  C.  J.  had  ruled  in  that  cafe.  The 
plaintiff  chofe  to  be  nonfuited. 

Bayley  J.  It  was  certainly  evidence  in  mitigation  of 
damages. 

Pit  Curiam^  Rule  refufed  (a). 

{a)  In  Snawdon  y.  Smith,  Devon  Lent  a(ta#Sy  1811,  which  was  an 
aAion  again  ft  the  defendant  for-  faying  **  that  he  had  heard  that  the 
plainttir  had  been  guilty  of  unnatursl  practices;"  to  which  the  defendant 
pteaded  a  juOification,  that  he  had  been  lo  guilty  with  divert  perfoDS, 
naming  them.  Cbamhre  J.  would  not  permit  the  witnefs,  who  proved 
the  wordf  to  be  afked  on  crofs-eiamination,  what  her  reports  concerning 
the  plaint) flf,  Atch  as  the  defendant  Aated  he  had  lieard,  had  not  gon» 
abroatl.  The  cafe  of  the  £arl  of  Lcicefter  ▼.  H^after  was  cited,  but  the 
learned  Judge  held  that^  it  did  not  govern  the  cafe  then  before  him, 
where  the  defendant  by  his  plea  had  put  the  iHbe  upop  the  troth  of 
the  cbargt  imputed. 
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*  Hall  againji  Smith.  Bntwiay^ 

'  JliJry  8th. 

A  CnON  for  flander.     The   firft  count  of  the  de-  Where  the 

claratioii  Itated  that  long  before  the  time  of  fpeak-  dared  that  ht 

ing  and  publifliing  the  \^ords  the  plaintiff  had  been  a  woo!fta?ler  at 

wpolftapler,  to  wit,  at  a  certain  town  called  Cirencefter  s  wtTTbrwem 

and  alfo  before  and  at  the  time  of  fpeaking  and  pub-  ^'^f'/^j 

lifhing  the  words  was,  and  thence  hath  been,  and  ftill  is  a  Tpokeof  him 
,  *         r     %  ...  .  as  fuch  trader 

brewer,  and  as  fuch  was  acqumng  great  gams,  to  wit,  at  thefc  words : 

Oxford.     That  defendant  intending  to  caufe  it  to  be  fuf-  pUhitiff i  and 

peeled  that  the  plaintiff  had  been  a  bankrupt  and  was  a  ^en'brnk'-''* 

perfon  in  infolvent  circumftances,  fpoke  of  and  concern-  ™Plf»  Mr./r. 

at  Cirfntejitf^ 
ing  the  plaintiff  as  fuch  trader  as  aforefaid,  and  of  and  and  gave  no 

concerning  one  Brookes^  the  following  words,  <<  Mr.  Hall  hvtmt  been  a 

mA  Mr.  Brookes  have  both  b/sen  bankrupts,  Mr.  Hall  at  TuTlJlMhu 

Cirencefier;'  &c. '  The  fecond  count  alleged  the  words  to  \lt!f^i'^i^ 

have  been  fpoken  of  and  concerning  the  plaintiff  in  his  P^^^^  the 

words  rpoken 
former  trade  of  a  woolftapler;  and  the  third  of  and  con-  to  have  been 

cerning  the  plaintiff  in  his  trade  of  a  brewen     At  the  a  bankrupt  at 

trial  before  BayUy  J.,  at  the  laft  Oxford  afBzes,  the  plaintiff  HclTihat'thU 

gave  no  evidence  of  his  having  been  a  woolftapler,  but  fhTaU^^tfcS* 

proved  that  he  was  a  brewer  at  Oxford:  and  that  the  that  the  words 
*  ^  were  fpoken  of 

words  fpoken    of   him  by  the   defendant  were  thefe :  htm  in  hUtradt 

He  was  a  bankrupt  at  Cirence^er^    in  Glouc^erjbire^   in  fora^traderat 

the  licjuOr  trade,  or  wines  or  fpirits.     It  was  objected  f  bl^lropt  u 

that  tlus  proof  did  not  fupport  the  allegation  that  the   ^^^^'M' 

words  were   fpqken  of  the  plaintiff  in  his  trade  of  a 

brewer  at  Oxford.    The  learned  Judge  was  of  opinion 

that  it  was  fubftantially  proved ;    die  gravamen  being 

|hiS|  that  the  defendant  faid  of  the  plaintiff,  a  brewer  at* 

Oxford^ 
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Oxfordi  that  he  was  a  hankrugt :  but  he  gave  the  de- 
fendant liberty  to  move  for  a  nonfuit* 

Abbott  accordingly  moved  upon  this  objeAion,  con- 
tending that  the  words  feemed  to  relate  rather  to  hit 
former  trade  at  Clrencefter^  which  was  not  proved^  than 
to  that  of  a  brewer^  which  was. 

Lord  Ellenborough  C.  J.  The  place  where  the 
plaintiff  is  dated  to  have  become  a  bankrupt  is  imma- 
terial. He  might  have  become  bankrupt  whilft  ^ 
♦  brewer  at  Oxford^  by  an  aft  of  bankruptcy  committed  at 
Cirencefter,  The  fubftance  of  the  words  is  this,  he  was 
a  bankrupt  at  Cirencefter:  and  fo  he  might  be  whMft 
carrying  on  the  trade  of  a  brewer  at  Oxford.  The  decla- 
ration imports  no  more. 

Per  Curiam^  Rule  refufed* 


5dftrd^,  Robins  againji  Gibson, 

Afjf  8th. 

Where  the  H^HIS  was  an  aftion  by  the  plaintiff  as  indorfee  againft 

foreiCTbiUof  ^^  defendant  as  drawer  of  a  foreign  bill  of  ex- 

^m^lKy^l  *^*  change.      It   appeared  at  the   trial  before  Lord  Ellen- 

dimwtog  was  horouffb  C.  J.,  at  the  Middle/ex  fittings,  that  the  defen- 

in  a  foreign  ^                    ^                                                        . 

country,  but  dant  drew  the  bill  at  Buenos  Ayres^  and  previoufly  to  the 

before  it  be-  time  of  its  becoming  due  returned  to  this  country.  When 

S"which'time  ^^  ^^  became  due  it  was  diflionoured  and  duly  pro- 

h  ^"rcd'and  ^6^®^  >   ^^^  notice  of  the   diflionour,  but  not  of  the 

proteftcd,  but  faai's  having  been  protefted,  was  left  at  the  defendant's 

notice  of  the 

didionour  only, 

and  not  of  the  pr^tcft,  was  left  at  the  drawer's  houfc :  Held  that  this  was  ihffietont. 

houfe. 
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faoufe.    His  lordfliip  held  the  notice  fufficient,  and  the 

plaintiff  had  a  Terdi£t. 

* 

Pulkr  moved  for  a  new  trial,  upon  the  ground  that 
this  being  a  foreign  bill,  and  as  fuch  requiring  to  be  pro* 
tefted,  a  mere  notice  of  the  diflionour  left  with  the 
drawer,  without  the  proteft,  or  at  leaft  a  copy  or  notice 
of  the  proteft,  was  infufficient.  He  referred  to  what 
was  laid  down  by  Holt  C.  J.,  in  Brough  v.  Parkins  {a)y 
idz.  '<  that  the  proteft  on  a  foreign  bill  of  exchange  is 
part  of  the  cuftom,"  and  therefore  it  muft  be  commu* 
nicated  to  the  party.  If  the  defendant  had  remained 
abroad  inftead  of  returning  to  this  country  before  the 
bill  was  due,  there  is  no  doubt  that  he  muft  have  had  the 
.proteft* 

Lord  Ellemborougr  C.  J.  It  did  not  appear  that 
the  defendant  t^quefted  to  have  the  proteft,  and  it 
would  be  hazarding  too  much  to  leave  it  without  fome 
requeft.  He  had  due  notice  of  the  faft  of  diihonour  of 
the  bill ;  and  as  the  circumftances  of  parties  alter,  the 
rule  refpeAing  notice  alfo  changes,  according  to  the 
convenience  of  the  cafe.  If  the  party  is  abroad  he 
caxmot  know  of  the  iz€t  of  the  bill's  having  been  pro- 
teftedj  except  by  having  notice  of  the  proteft  itfelf ;  but 
tf  he  be  at  home  it  is  eafy  for  him  by  maiung  inquiry  to 
afcertain  that  h£k. 

Per  Curiam,  Rule  refuf<Q4  (^). 

(«)  ft  Ld.  Hay.  99^ 


Robins 
itgahft 
OiBioir. 
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Taylor  and  Another,  Aflignees  of  Walsh,  a 
Bankrupt,  againjl  Brewer  and  Others. 


Whereapcrfon     A  SSUMPSIT  to  recover  a  compenfation  for  work 

performed  £\^  ^ 

done  by  the  bankrupt.     The  defendants  compofed 

a  committee  for  the  management  of  the  fale  of  lottery 
tickets,  and  the  bankrupt  was  employed  in  going  back- 
wards and  forwards  upon  their  bufinefs.  The  plaintifls 
founded  their  claim  to  compenfation  on  the  following 
refolution  of  the  committee:  4th  January  18 10,  at  a 
meeting,  &c.,  prefent,  Brewer^  &c.,  Refolved,  that 
any  fervice  to  be  rendered  by  Waljh  fliall,  after  the 
third  lottery  be  taken  into  conftderationy  and  fucb  remune*' 
ration  he  made  as  Jball  be  deemed  right.  Lord  Ellen^ 
^borough  C.  J.  was  of  opinion  ac  the  trial,  that  under 
this  refolution  it  was  optional  in  the  committee  to  remu- 
nerate the  bankrupt  pr  not,  accordmg  as  they  fliould 
think  right,  and  therefore  nonfuited  the  plainti£Fs» 


work  for  a 
committee* 
under  a  reib- 
lation  entered 
ioto  by  them 
•'  that  any 
fervice  to  be 
rendered  by 
.  hio)  (bonld  be 
taken  into  con- 
^deration,  and 
fuch  remunerA: 
tion  be  made 
ai  fliould  be 
deemed  right  t* 
Held  that  an 
action  would 
not  lie  to,  re- 
cover a  recom- 
penfe  for  fuch 
work,  the  re- 
folution im- 
porting that 
the  committee 
were  to  judge 
whether  any 
flcmunemtioQ 
was  due. 


Pari  moved  to  fet  afide  the  nonfuit,  on  the  ground 
diat  the  bankrupt' was  entitled  to  fome  recompenfe ; 
inafmuch  as  an  agreement  with  a  perfon  that  he  (hould 
do  work,  and  ihould  have  what  is  right  for  it,  did 
not  import  that  he  ihould  have  nothing  for  his  trouble 
if  his  employer  (hould  be  fo  minded,  but  that  he  (hould 
have  a  reafonable  jreward :  it  (hould  have  been  left 
therefore  to  the  jury  to  confider  what  was  reafonable,  as 
was  done  in  Peacock  v.  Peacock,  {a) 


(«)  %  Cgmf.  H.P,  C.  45. 


liOid 
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Lord  Ellemborough  C.J.    In  that  cafe  the  defen-        1813* 


Tatloi. 


dant  exprefsly  told  che  plaintiff  that  he  (hould  have 
a  (hare  in  the  bufinefs,  leaving  only  unfettled  what  againft 
particular  fhare  he  was  to  have :  but  here,  I  own 
it  ftruck  mcy  was  an  engagement  accepted  by  the  bank- 
rupt on  no  definite  terms,  but  only  in  confidence  that 
if  his  labour  deferved  any  thing  he  {hould  be  rccom- 
penfed  fpr  it  by  the  defendants.  This  was  throwing 
hhnfelf  upon  the  mercy  of  thofe  with  whom  he  con- 
tradled  ;  and  the  fame  thing  does  not  unfrequently  hap- 
pen in  contrafts  with  feveral  of  the  departments  of 
government. 

t 
Grose  J.  I  confider  the  refolution  to  import  that  the 

committee  were  to  judge  whether  any  or  what  recom- 

penfe  was  right. 

Le  Blanc  J.  It  feems  to  me  to  be  merely  an  ea- 
gagentent  of  honour. 

Batlet  J.  The  fair  meaning  of  the  refolution  is 
diis,  that  it  was  to  he  in  the  breaft  of  the  committee 
whether  he  was  to  have  any  thing,  and  if  any  thing,  then 
how  much. 

Rule  refufed. 
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i*<»i^l  Blundeli.,  Clerk,  and  Thompson,  agait^ 

Howard. 

A£Bon  againft     T\EBT  by  Blundell  as  reflor  of  Halfalli  and  Thompfin 
J^tlw  of*  a*'  as  leflee  of  a  moiety  of  the  tithes,  on  flat.  2  Edw.  6. 

'*""  fhi^^of       againft  the  defendant,  occupier  of  a  farm  fituate  in  Down 

Bown  Holland,   'JJoUandy  (one  of  the  five  townfcips  of  which  the  parifh 
for  not  fetting  "^     »  \  i-  ^ 

out  tithes.  Dc-  of  Hal/all  confifts)  for  not  fetting  out  the  tithe  of  hay 

moSwtandthc  and  potatoes  growing  upon  the  faid  farm.  —  Plea,  the 

plaintiff ihcwed  gg^^g^al  iffue.     The  defence  was  a  modus  of  4/.,  payable 

terriers  that  no  ^^  Eqflet  annually  in  refpeft  of  all  tithes  arifing  ftom  the 
modus  within     .  -^  ^  ^  k  ^ 

the  townfliip      farm,  except  corn  and  horfe  beans. 

in*heni;  againft       At  the  trial  before  Le  Blanc  J.  at  the  laft  Lancq/ler 

fcn*!lit  proYcJ    affizes,  the  plaintiff  (the  redor)  did  not  rely  merely  on 

liy  witaefles  an  j^jg  common  law-right  to  tithes  in  kind,  as  reAor,  but 

VBlforin  pay-  ** 

mentofafom  '  sdfo  produced  documentary  evidence;  viz.  the  general 

certain  in  re* 

fpeaofhiste-    ecclefiaftical  furvey  ^6H.i.\  the  parliamentary  furvey 

wwhTof?©"'*'   1658;  and  feveral  terriers  of   the  years    1696,    1709, 

?h^ie"plain.    »738»  '742,  1778.  1789.    The  furveys  were  filent  as 

tiff  might  on      jq  ^ny  townfhip  or  farm  modus,  and  the  former  men- 

croff-examina-  '  '  t     •        t     • 

tbn'aikthore     tioned  tithes  as  payable  throughout  the  parifh,  and  the 

therotherTcne-  latter  within  the  townfhip  of  Down  Holland;  and  the  ter- 
SSwrf'didn^  riers  made  no  mention  of  any  modus  in  this  townfhip. 
^y  afimilar  Qjj  ^jje  part  of  the  defendant  feveral  witnefles  proved  an 
unifonB  payment,  for  upwards  of  50  years  laft  pafi:,  in 
refped  of  the  defendant's  eflate,  of  4/.  at  Eafter  an- 
nually in  lieu  of  all  tithes,  except  corn  and  horfe  beans. 
•  Thefe  witneffes  were  afked  on  crofs-examination,  «*  Whei- 
ther  other  *  tenements  in  Down  Holland  did  not  pay  a 
iimilar  fum  ?''  to  which  queflion  the  defendant's  counfel 
objefied,  on  the  ground  that  the  ifTue  being  whether 

this 
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this  particular  tenement  was  under  a  modus,  it  was  not        1813* 
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campetent  to  the  plaintiffs  to  inquire  whether  other  tene- 
ments in  the  fam^  townihip  paid  a  fimilar  fum,  in  order  agatn, 
to  derive  from  a  queition  relpe£ting  a  collateral  matter» 
an  anfwer  which  might  be  prejudicial  to  the  point  in  iifue  : 
but  the  learned  Judge  permitted  the  queftion  to  be  put, 
and  the  witnefTes  having  anfwered  that  other  tenements 
in  Down  Holland  did  pay  a  fimilar  fum,  the  counfel  for 
the  plaintiffs  in  his  reply  relied  much  on  this  circum« 
ftance  as  (hewing  that  this,  with  the  other  payments,,  was 
made  as  a  portion  of  fome  compofition  pervading  the 
townfhip,  and  not  as  a  modus  i  inafmuch  as  the  furvey 
which  mentioned  the  townfhip  of  Down  Holland  could 
not  have  been  filent  as  to  a  modus  fo  general :  and  the 
plaintiffs  obtained  a  verdift. 

Topping  moved  for  a  new  trial^  renewing  his  obje£lion 
to  the  admiffibility  of  the  evidence. 

But  the  Court  concurred  in  opinion  with  the  learned 
Judge  at  the  trial. 

Le  Bl^nc  J.  The  queftion  was  not  put  by  the  de^ 
lendant  with  a  view  of  fupporting  the  modus  fet  up  by 
him  \  but  was  put  by  the  plaintiffs  to  ihew  that,  coupled 
with  thte  filence  of  the  furvey  as  to  any  modus^  co-exten- 
five  with  the  townfhip,  this  and  the  fimilar  payments 
made  in  refpeft  of  different  tenements  within  the  town- 
flrip  were  portions  of  a  fum  in  grofs  paid  throughout 
the  townihip  by  way  of  compofitiop  for  tithe,  and  not 
as  a  modus. 

Batlet  J.    I  think  the  queftion  was  admifltble.   The 

point  in  iffue  was,  whether  there  exifted  a  modus  for  a 

YoL-I^  X  par* 
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1813.        particular  farm.    The  furveys  fliewed  that  there  was  not 

^  ''  any  modus  co-extenfive  with  the  townfhip^i  or  applicable 

agairifi         to  this  farm  j  but  an  uniform  payment  was  proye4  to 
Howard.  .n       r  r  jt^ji. 

have  exilted  for  a  number  of  years^  and  the  douqt  was 

whether  this  were  an  ancient  payment  or  a  compofition* 

Then  the  queftion  admitted  in  evidence  went  to  (hew 

the  ftate  of  the  diftriA,  of  which  the  farm  in  queftion 

formed  a  part^  with  refpe£^  to  fuch  payments. 

Lord  Ellenborough  C.  L  added,  that  the  parlia- 
mentary furvey  had  been  taken  with  great  pains  and 
accuracy;  and  that  document  being  filent  as  to  the 
modus,  of  itfelf  afforded  ftrong  evidence  againfi  its 
exiftence. 

Per  Curiam^  P.ule  refufed. 


80ttirij^  DoE^  on  the  Demife  of  Wright  and  Others, 

''^     '  againfi  Manifold  and  Another. 


The  19  crdj-.a.     17JECTMENT  tried  before  Gibis  J.,  at  the  laft  affizes 

«.3*t  which  re*    J^J^ 

quires  a  will  of  for  the  county  of  Dirhy^  brought  by  two  of  th^  - 

tcftcd  and  fub-    three  coheireffes  of Ccok,  deceafed,  againft  the  de- 

prefcnceVf  the  fendants,  who  claimed  the  entirety  under  his  will. 
fhll^hc  Cd        '^^  queftion  was  whether  the  will  was  duly  attefted 
t>c  in  a  filiation  ty  the  witueffes  in  the  prefence  of  the  teftator:  as  to 

that  he  may  fee       '  ^  ^^ 

the  wttncrtes      which  it  was  proved  that  the  teftator  lay  in  bed  when  he 

attcft:  there-  "^  ,  ' 

fore  where  the  executed  the  will ;  that  the  h^ad  of  his  bed  was  placed 
ne(Tes"r6tired      againft  a  partition  which  feparated  the  bed-room  from 

from  the  room 

where  the  teftator  had  rij^ned,  and  fabfcribed  their  oaines  in  an  adjoining  n>0R»,  and  the 
jury  found  that  from  one  part  of  the  te(lator's  room  a  perfon  by  inclining  himfetf  for- 
waids  with  his  hex  i  out  at  the  door  m;ght  have  fcen  the  wttneffes,  but  that  the  teftator 
Tras  not  in  fach  a  fituation  in  tho  roona  that  he  might  by  £0  iii((tiaing  have  fc6Q  them  1 
Held  that  the  wlU  was  not  duly  attcflcd. 

another 
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another  room.    The  door  of  each  of  thefe  rooms  opened        l8i3» 


Dow, 


into  the  fame  paflage ;  and  a  night-chair  was  placed  be* 

tween  the  teftator's  bed  and  the  door  of  his  bed-room,  very       i^edte  ot 

Wright 
near  to  the  door.     After  the  teftator  had  figned  the  will,        agaiaft  ' 

there  being  no  table  in  his  bed-room,  the  witnefles  re-  ^HitotD. 
tired  to  the  other  room,  and  wrote  their  atteftation  at  a 
table,  which  flood  before  the  fire-place  of  that  other 
room,  and  the  doors  of  both  rooms  were  open.  While 
the  witnefles  were  retiring  for  that  purpofe,  with  the 
will,  into  the  other  room,  the  teftator  called  to  his  at- 
tendant who  was  in  the  room,  ufing  an  exprefiibn  which 
he  commonly  ufed  when  he  required  his  afliAance,  to 
help  him  to  the  night-chair  i  but  there  was  no  farther 
proof  of  his  going  to  the  night-chair. 

A  number  of  witnefles  fwore  that  a  perfon  ftanding 
in  the  bed-room  might,  hj  inclining'  his  body  and  ad- 
vancing his  head  through  the  door-way  into  the  paflage, 
fee  the  table  in  the  other  room  at  which  the  witnefles 
wrote  their  atteftation;  and  feveral  fwore  that  they 
thought  it  might  be  feen  by  a  perfon  fitting  on  the  night- 
chair  and  fo  advancing  his  head  into  the  pafl*age.  Upon 
this  evidence  the  learned  Judge  left  feveral  queftions  to 
the  jury }  ift.  Whether  the  teftator  did  adually  fee  the 
witnefles  atteft  the  will :  which  the  jury  found  in  the  ne- 
gative, adly.  Whether  a  perfon  being  in  the  bed-room 
might,  by  inclining  his  body  and  advancing  his  head  into 
the  paflage,  have  feen  the  witneflTes  atteft  the  will :  upon 
which  they  found  that  he  might.  And,  laftly.  Whether 
the  teftator  was  in  fuch  a  fituation  in  the  room  that  he 
might,  by  fo  inclining  his  body  and  advancing  his  head 
into  the  paflage,  have  feen  the  witnefles  atteft  the  will : 
and  the  jury  found  that  he  was  not.  Upon  which  the 
learned  Judge  told  them  that  he  was  of  opinion  that  the 

X  2  will' 


2^ 


x8i3. 


Doe, 
LeHee  of 
WmoHT, 

Manifolp* 
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will  was  not  duly  attefted,  and  that  iht  plsuntiff  was  en* 
titled  to  a  verdi£l  for  two«thirds  of  the  premifes }  and 
they  found  accordingly :  but  he  gave  the  defendants  leave 
to  more  fot  a  nonfuit. 

Clarke  accbrdingly  moved  on  the  ground  that  this  was 
an  atteftation  in  the  prefence  of  the  devifor,  within  the 
meaning  of  the  ftatute  of  frauds  {a) ;  for  that  it  was  not 
neceflary  that  a  teftator,  at  the  time  of  the  atteftation, 
(hould  be  in  fuch  a  (ituation  that  he  himfelf  might  feo 
the  witnefles ;  provided  he  was  in  a  room  from  whence 
they  could  be  feen ;  and  he  cited  Sbeers  v.  Glaffcock  {b). 


Jjord  Ellembob^ouob  C  J.  It  is  not  neceflary  that  % 
devifor  ihould  aAually  fee  \  but  the  queftion  is,  whether 
he  muft  not  be  in  fuch  a  fituatioo  that  he  might  fee  the 
witnefles  atteft.  I  am  old  enough  to  remember  the  dedCon 
of  Cajin  v.  Dade  {f)  upon  that  point,  and  afterwards 
went  to  view  the  office,  through  the  window  of  which  it 
was  proved  that  the  teftatrix,  who  fat  in  her  carriage 
when  the  will  was  aUefted  in  the  office,  might  have  feen 
what  was  paffing  there.  In  favour  of  atteftation  it  is 
prefumed  that  if  the  teftator  might  fee,  he  did  fee.  But 
I  am  afraid  that  if  we  get  beyond  the  rule  which  rem 
quires  that  the  witnefles  ihould  be  aAually  within  the 
reach  of  the  organs  of  fight,  we  fiiall  be  giving  efkCt  to 
an  atteftation  out  of  the  devifoPs  prefence ;  as  to  whicH 
the  rule  is,  that  where  the  devifor  cannot  by  poffibility 
fee  the  z£k  doing,  diat  is  out  of  his  prefence  ((0*    If  the 

(«)  39Cir.fl.r.3./5.        (k)Car:b.St.    SalL  6ZZ.    z£f.^fo'.40a« 
(#)  I  Br9.  C,  C.  99. 

{di  See  SecUflw  v.  Petty  gl  Speky  Cmib,  8a    Cm^.  M56.   I  Shw.  89. 
Mt,  %2%.    Bnder'uk  t.  Jfndmck^  i  P.  fVms.  2139.     Mtcheli  t.  TmfU, 

7  jury 
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Jury  had  not  negatived  the  teftator's  being  in  a  fituation        18 13. 
that  he  might  hare  feen  the  atteftatbni  I  fliould  have  had        ' 
^eat  doubts  on  this  cafe*  %  hS^celi 

WRtOllT, 

Baylet  L    In  the  cafe  of  Sheers  v.  Glaffcocl  it  was     imLuiuol*. 
proved  that  the  teftator  might  fee,  from  the  bed  where  he 
lay,  the  table  at  which  the  witnefles  fubfcribed  their 
names  {a). 

Per  Curiam^  Rule  refnfed. 

(tf)  See  alTo  Ihtvj  w^Smhb^  3  Saik.  395* 


Roe  d.  Dinoley  againji  Sales.  iSTlS, 

17  JECTMENT  for  the  recovery  of  premifes  demifed  whcrealcafe 

J-J    _  _  •••—-.,         .  .     .«.  contiincd  a 

for  a  term  of  years  by  the  leflTor  of  the  plamtiff  to  provifo  for  re* 

the  defendant*    The  leafe  contained  a  provifo  for  re-  theTenU?  ^ 

entry  in  cafe  the  «  defendant,  his  executors  or  admlnif-  *^°e!'^gi^;jj' oJ 

«  trators,  (hould  demife,  leafe,  grant,  or  let  the  faid  [,Ve,l^fc,*|oTMj 

«  demifed  pvemifes,  or  any  part  or  parcel  thereof,  or  pa't  orpircel 

<<  eonvey,  alien,  sffign,  or  fet  over  the  indenture  or  lus  Yey»  &c.  to  mj 

,    .        _  _        ,  ,  ^  perfon  whom- 

«  or  their  eftate  therem,  or  any  part  mereof,  to  any  focTcr,  for  ill 

«  perfon  pr  perfons  whomfoever,  for  2JI  or  any  part  of  rhe'mm*  w?th* 

««  die  (aid  term,  without  the  fpecial  licence  and  confent  ^^^liltbr^ia 

M  of  the  Icflbr,  his  heirs  or  affigns,  in  writing  under  his  J^  ^"fg^dVIi^ 

««  or  tlieir  hand  or  hands  for  that  purpofe  firft  obtained.**  without  fuch 

It  appeared  on  the  trial,  at  the  laft  Kent  affizes,  that  the  with  a 'perfon 

defendant,  without  the  licence  of  the  leflbr,  had  let  a  partncrftip  ^ 

pexfim  of  the  name  of  Pinebeon  into  the  occupation  of  J^^^^j^o^ 

part  of  the  premifes,  under  the  following  terms :  "  that  'l*^^*^?  "^  **^, 

^  he  {Pincheon)  (hould  have  the  ufe  of  the  back  cham-  ber  and  fome 

otiver  partk  of 
the  premiies  nclu/hefyf  and  of  the  reft  jointly  with  the  defendant,  and  acoordingljr  let 
him  into  poflelfios.    Held  that  the  leflbr  was  ectitled  to  re-enter. 

X  3  "ber 
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1813. 


ROK, 

I^elTce  of 

PlKGLtr, 

againfi 


<<  ber  exclufive  of  his  (the  defendant's)  familjr,  th« 
<<  faw-lodgey  the  whole  length  of  the  cow-flied  to  the 
^  ftablej  and  any  part  of  the  yard  for  laying  timber,  or 
«*  otherwifei  Pincbeon  to  have  jointly  with  the  defend- 
<<  ant's  family  the  ufe  of  the  other  part  of  the  houfe,  as 
<<  alfo  the  garden,  which  premifes  PincbeoH  is  to  deliver 
^  up  on  being  required  fo  to  do,  on  having  three  moiitht 
<<  notice  from  the  defendant  \  and  it  was  agreed  that  the 
'<  faid  parties  (hould  enter  into  partnerihip  in  the  bufi- 
<<  nefs  of  general  (hopkeeper,  each  to  bring  in  an  equdl 
<<  fum  of  money,  and  equally  divide  the  profits  of  the 
<(  goods  fold  therein,  as  well  as  the  produce  of  the  gar- 
«  den."  Upon  this  evidence  a  verdid  was  found  for 
die  plaintlffl 


Befi  Serjt.  moved  for  a  new  trial,  on  the  ground  that  this 
Was  not  fuch  a  letting  or  afligning  as  was  contemplated 
in  the  provifo :  it  was  merely  accommodating  Pinchem 
with  a  lodging  in  the  houfe,  whilft  he  and  the  defendant 
carried  on  bufinefs  in  partnerfliip  together  \  ibr  which 
Pincheon  was  not  to  pay  any  rent ;  and  the  defendant  ftfil 
jontinued  to  occupy  the  premifes  as  tenant,  and  to  be 
anfwerable  to  the  leflbr  for  the  rent  and  fervices  in  re- 
fpe£t  of  the  whole  in  the  fame  manner  as  before.  Such 
m  letting,  therefore,  ought  not,  confidently  with  the  ftri£^ 
rule  of  conftru£lion  adopted  in  cafes  of  forfeiture,  to  be 
^eld  within  the  meaning  of  this  ptovifo* 


Lord  Ellbnborouch  C.  J.  It  is  a  parting  with  the 
^xcldfive  poflelfion  of  fome  part  of  the  demifed  premifes  % 
whether  gtatuitoufly  or  for  rent  referved  is  very  imma^ 
terial  to  the  landlord,  who  meant  to  guard  againft 

5  having 
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haTing  any  other  than  the  perfon   in  whom  he  con^        1813. 
fided  as  tenant^  let  into  pofieffion  without  his  confent*  ' 

Roe, 
Fer  Curiam,  Rule  refufed.      ^^noW/. 


GocDtiTLB,  on  the  Demife  of  Radford,  aTainfl  Satm-dtj^ 
Southern, 

EJECTMENT  for  two  clofcs  of  land  in  the  parifh  of  l>c^ire  of «  aU 
_      ,       .       -  r  -r>     f  .    J  f     r         ^.ff     w      that  my  farm 

Darky,  m  the  county  of  Derby,  tned  before  Gtbbs  J»  called  Troguef 
at  the  laft  affixes    for  that  county.    The   defendant  {^^""^tiL 
claimed  under  the  following  devife  in  the  will  of  Rtchat^  ne'^irar"  "l****^ 
Soutbem :  <<  I  give  and  devife  all  that  my  farm,  lands,   "lited  to  the 
and  hereditaments  called  Trogues^farm,  Ctuate  within  firm  in  the  . 
the  pariih  of  Darley,  in  thei  couhty  of  Derby,  now  in  tie  Xc.^but"mtf  • 
§ccupation  of  h.  Clay>  unto  my  brother  John  Southern,  and   evid!lnTe"to^ex^ 
to  his  heirs  and  afligns  for  ever.**    The  kflbr  of  the  plain-   J^"f  to  other 

^  •  lands  of  Trogues 

tiff  claimed  under  the  refiduary  claufe  in  the  fame  will ;   r«rin  not  m  hu 

occupatioo* 
which  it  was  admitted  would  entitle  him  to  the  premifes 

in  queftion,  provided  they  did  not  pafs  to  the  defendant 

'  under  the  above  devife.     On  the  part  of  the  leflbr  of  the 

plaintiff  it  was  proved   that  Trogues  farm  w^s  in  the 

occupation  of  A.  Clay;  but  the  clofes  in  queftion  were  ^ 

not  in  his  occupation,  but  in  the  occupation  of  one 

Mar/den :  and  in  order  to  (hew  that  they  were  not  parcel 

of  Trogues  farm,  and  that  the  teftator  Richard  Southern 

did  not  take  them  as  fuch,  the  will  of  one  Houghton^ 

deceafed,  was  produced  y  which  conuined  the  following 

devife  (inter  alia)  to  R.  Southern,  «  Alfo  all  that  piece 

or  parcel  of  ground  (ituate  in  the  liberty  of  Wanjley,  and 

in  the  parifh  of  Darley,  commonly  called  or  known  by 

the  ^lame  of  Trogues ,  otherwife  Trough^ ^•pajlure  i  and  alfo 

X4  aU 
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1813. 

GoODTITLBi 

agamfi 

ODUTlliRN. 


all  thofe  iHvo  chfis  of  land  fituate  at  the  bottom  of  the 
paftuTc  called  Trogues,  otherwife  Trough's  pai^ure,  called 
by  the  name  of  the  Dal^-ch/es,"  R.  Southern^  when  he 
became  entitled  to  this  land  under  Houghtorf^  will,  about 
13  years  fince,  let  the  two  clofes  to  Marfden^  and  evi- 
dence was  offered  of  payment  of  rent  by  Marfdm  to 
R.  Southern^  in  order  to  fhew  that  R^  Southern  knew  in 
whofe  occupation  the  land*  was*  On  the  part  of  the  de« 
fendanty  a  notice  to  quit  was  proved,  which  had  been 
given  to  Marfden  by  R.  Southern  a  few  months  before 
the  time  of  making  his  will ;  which  notice  was  in  thefe 
terms  :  «*  I  do  hereby  give  you  notice  to  quit  and  deliver 
up  the  pofleilion  of  all  my  lands  belonging  to  and  caHed 
Trogues-farm,  fituate  in  the  patifli  of  Darley^  now  in 
jour  p^Jfcfftony  on  or  before  Lady-day  ntJiU^  This  evidence 
was  objected  to  by  the  counfel  for  the  plaintifFi  but  waft 
admitted  by  the  learned  Judge,  and  thereupon  the  plam« 
tifF  was  nonfuited. 


Vaughan  Serjt.  now  moved  to  fct  afide  the  nonfuit,  on 
the  ground  that  this  being  a  fpecific  devife  of  Trogues^ 
farm  in  the  occupation  of  Clay^  and  Trogues-farm  being 
proved  in  his  occupation,  there  was  a  clear  defcription 
of  property  for  the  devife  to  operate  upon  \  and  confe- 
quently  it  admitted  of  no  extenfion  to  other  lands,  not 
in  the  occupation  of  Clayt  although  they  might  be  parcel 
of  Trogues-farm :  for  fuch  a  confiru£iion  would  amount 
to  a  complete  rejeftion  of  the  words  "  in  the  occupa- 
tion of  Clay.**  And  as  the  devife  would  admit  of  no 
extenfion,  the  evidence  which  was  received  for  thk 
purpofe  of  extending  it  was  confequently  improperly 
received. 


UrA 
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Lord  Ellenborough  C.  L    Parcel  or  no  parcel  is        1813* 
always  a  queftion  of  evidence  for  a  jury ;  and  in  the    goTdtitl*, 
fame  manner  it  was  competent  to  Ihew  here,  if  there       x^eiree  of 

'  RADfOKO, 

was  any  doubt,  that  the  two  clofes  were  parcel  of  ^lainft 
Trt^uepfarm^  by  which  name  Ae  thing  devifed  was 
fttfficiently  afcertained.  The  teftator  certainly  contem- 
plated thefe  clofes  as  parcel  of  Trtffus^farm^  when  hc^ 
gave  die  notice  to  quit;  That  is  clearly  an  expofition  of 
the  deicription  which  he  ufed  in  his  will.  As  to  the 
argument,  that  the  words  of  the  devife  are  (atisfied  by 
^applying  them  to  the  farm  in  Claf%  occupation,  and 
therefore  cannot  be  extended  to  the  clofes  in  queftion ; 
it  may  be  anfwered  that  if  thefe  clofes  were  parcel  of 
TrogueS'farm^  the  word  «  all"  in  the  devife  would  not 
be  fatisfied  without  including  them.  The  teftator  was 
miftaken  as  to  the  perfon  in  whofe  occupation  the  two 
clofes  were }  but  the  devife  is  fufficiently  comprehenfive  : 
it  is  clear  that  he  meant  to  pafs  all  which  was  called 
Trogues-farmy  which  is  a  plain'  and  certain  defcription ; 
and  the  defe£bive  defcription  of  the  occupation  will  not 
alter  the  devife. 

Le  Blanc  J.  The  only  queftion  is  on  the  admiflibi- 
lity  of  the  evidence  \  and  that  queftion  has  been  deter- 
mined by  the  cafes ;  fome  of  which  have  been  before 
the  Courts  very  recently  {a).  This  was  clearly  a  latent 
ambiguity,  which  may  be  explained  by  evidence.  ^ 

BAtLET  J.  The  teftator  devifes  «  all  his  farm  called 
Trogues'farm  /^  and  it  was  competent  to  Ihew  by  evi- 
ience  of  what  parcels  that  farm  conCfted. 

Per  Curiam^  Rule  refufed* 

{a)  5  E^^  79.    JRot  T.  rrrsM.      rt  Mafii  58.    Q^iihi  ?.  Pcm* 
I j  Bttftt  309.  mm'fiaU  T.  HtfktH. 
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Monday/ 
May  lOth. 

Where  an  affi- 
davit  of  debt 
contsined  no 
place  in  the 
jurat,  but  pur- 
ported to  be 
fworn  before 
the  Chief  Juf. 
ticc  of  the 
King's  Bench 
of  Jrdand,  and 
to  be  (igned  by 
him,  and  fuch 
fignature  was 
verified  by 
affidavit  here : 
Held  that  it 
vr35  fufficicnt 
/oundation  for 
arreting  the 
defendant  un- 
der a  Judge's 
order  on  mcCae 
proccfv 


French  a^alnjl  B£LL£W  and  CtJLLiMt)R£. 

n^HE  defend;int  CuUitnore  was  arrefted  on  mefne  pro- 
cefs  in  this  caufe  by  a  Judge'8  order,  upon  an  affida- 
vit'of  debt  for  1200/.  purporting  to  be  fworn  before  the 
Chief  Juftice  of  the  King's  Bench  of  Ireland^  and  to  bear 
his  fignature>  but  no  place  was  mentioned  in  the  jurat : 
but  the  fignature  of  the  Chief  Juitice  was  verified  by  an 
;iffidavit  fworn  before  a  Judge  of  this  court  at  Seijeants* 
Inn. 

Richard/on  moved  to  difcharge  the  defendant  out  of 
cuftody  upon  filing  common  bail ;  on  the  ground  that 
the  affidavit  of  debt  ought  to  have  contained  fome  place 
or  county,  or  at  leaft  the  affidavit  verifying  it  (hould  have 
fupplied  the  omiffion  by  (hewing  where  it  was  made : 
otherwife,  if  falfe,  the  party  making  it  could  not  be  in- 
dited for  perjury  in  the  courts  of  this  country  or  in 
thofe  of  Ireland;  the  law  of  England  and  Ireland  being 
in  this  refpeA  the  fame.  And  admitting,  according  to 
Omealy  v.  Newell  (a),  that  the  affidavit  need  not  be  fuch 
as,  if  falfe,  to  be  capable  of  fupporting  an  indii^ment 
fpecifically  for  perjury  j  yet,  as  the  ufing  a  falfe  affidavit 
was  confidered  in  that  cafe  to  be  punifhable  by  indiA-  , 
ment,  it  muft  be  in  fuch  form  as  to  be  capable  of  fup- 
porting an  indiAment  for  that  offisnce;  which  this 
affidavit  is  not  causa  qua  fupra.  BeGdes,  although  this 
Court  fo  far  takes  judicial  notice  of  the  authority  of  th^ 
Judges  both  of  Ireland  and  Scotland  to  take  affidavits,  as 
not  to  require  any  verification  of  their  competence  fo  to 
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do;  which  in  the  cafe  of  affidavits  made  before  foreign  iSiJ. 

magiftr&tes  it  always  requires  j  yet  it  goes  no  farther :  and  •— 

therefore  in  fuch  cafes  it  is  neceflary  to  (hew  that  their  a^Mnft 

jiutliority  Was  exercifed  within  its  proper  jurifdiftion. 

Lord  Ellenborough  C.  J.  The  only  queftion  is 
ihis,  whether  in  the  exercife  of  our  difcretion  we  muft 
^ot  prefume  that  the  Chief  Juftice  of  Ireland  afled  with- 
in that  jarifdidtion  within  which  alone  he  was  compe- 
tent to  z£kf  viz.  by  taking  the  affidavit  and  fubfcribing 
his  name  to  it  in  Ireland.  I  think  we  cannot  prefume 
that  he  aded  in  this  cafe  out  of  his  jurifdidion.  The 
pra£lice  of  the  Court  in  requiring  an  affidavit  to  be  made 
for  the  purpofe  of  arrefting  under  a  Judge's  order  is 
for  the  guidance  of  its  difcretion,  that  the  amount  of  the 
debt  may  be  made  to  appear  before  it  interpofes  its  au- 
thority. It  is  in  the  nature  of  a  folemn  certificate  of  the 
exiftence  and  reality  of  the  debt :  but  that  may  be  made 
to  appear  by  any  fuch  fpecies  of  evidence  as  the  Court 
inay  deem  in  its  nature  reafonable.  Is  this  then 
fuch  a  folemn  certificate  as  the  Court  may  reafonably  be 
(atisfied  with  ?  I  think,  confidering  the  high  office  of 
the  perfon  whofe  fignature  the  affidavit  bears,  we  ought 
to  give  credence  to  it  as  an  zOL  done  conformably  to  the 
authority  vefted  in  him.  The  principle  of  holding  a 
party  to  bail  under  the  authority  of  the  Court  was  much 
confidered  in  Omealj  v.  Newell. 

Ls  Blahc  L  It  is  not  necefTary  in  all  inftances  that 
the  affidavit  of  debt  fliould  be  in  that  form  which  is  ca« 
pable  of  fupporting  an  indiflment  for  perjury  ;  for  then 
an  affidavit  of  debtfwom  before  a  magiftrate  in  a  foreign 
country  would  be  infuffictent ;  whereas  the  Court  is  in 

the 
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the  habit  of  afting  upon  fuch  affidavits :  and  ttn  thtf 
other  hand  refufes  to  iAxxaX  them  when  fwom  before  a 
juftice  of  the  peace  or  mayor  of  a  borough.  This  ihewe 
that  the  criterion  of  receiying  fuch  affidavits  is  not  that 
.  the  party  making  them  may  be  indifled  for  perjury  if 
falfe,  but  that  they  are  only  to  guide  our  difcretion  here 
in  ordering  baiL 

Per  CwJMmf  Rule  tef ufe^i 


Rows  againjl  Roach,  (a) 
Same  againji  Hoar  the  Toungen 


•Whm  the  de-    r^ASE  for  flander  of  title.    The  declaration  ftated  that 
Slf^thT/uiJ?  *«  plaintiff,  before  and  at  the  time  of  committing 

M\7^kSk^     the  grievance,  ym  lawfully  poffejfed  of  certain  copper 

of  mines  ftod 

ore  gotten  and  to  be  gotten  from  them,  eml  was  in  treaty  for  the  file  of  the  ore,  and 
that  the  defendant  pubnOked  a  maliqous,  injarious,  and  unlawful  ad? ertifement  cautioning 
peribns  againft  purchafing  the  ore,  Stc.  per  quod  he  wu  prevented  from  felling ;  to 
which  the  defendant  pleackd  injuftification  that  the  adventurers  of,or  perfons  having  an 
intereft  or  ihares  in  the  mines,  thought  it  their  duty  to  caution  perfoni  agaioft  purchafing 
the  ore,  &c  (purfaing  the  words  of  the  adTefti(emeot) ;  this  plea  wu  held  ill  on  fpecia 
demurrer;  ill>  beeanfe  it  did  not  dlfdofe  the  names  of  the  adventurers,  or  who  they  were  s 
and  adlf,  becauic  it  did  not  Aiew  that  the  defendant*  in  pnblidiinff  the  advert ifement, 
■Oed  under  the  direction  of  the  adventurers.  The  allegatbn  bv  ^aintiff  that  he  was 
lawfully  poflefled  of  the  mines  and  ore.  Teems  a  funcient  allegation  of  title,  unlcA 
liwcmUy  demurred  to.  The  allegation  that  the  defendant  pubUflieo  a  nalidons,  injurioitti 
luid  palawfid  advcitiftmcnt,  ftems  good  without  the  word  taUe. 

nune» 


(«)  This  and  feveral  other  cafts,  which  will  be  noted  as  tbey  oe* 
cur,  were  argued  at  SerjcantVThn  Hail.  At  the  end  of  laft  term, 
in  confequenoe  of  the  aoeuronlation  of  cafes  (landing  ia  the  fpedal 
paper.  Lord  Eliedorongh  C  J.  announced  to  the  bvr  that  the  Judges 
of  this  court  would  (it  ac  SeijeantVInn  on  the  9jth  of  Jtpril,  (being 
Ibme  days  before  tlie  commencement  of  JUfter  termi)  for  the  parpoPt 
of  hearing  the  cafes  argued ;  and  they  accordingly  fat  there  and  were 
attended  by  oounfel,  and  heard  many  of  them  argued  on  that  an4 
ftveral  Aicoeflive  days,  and  exprefTed  their  opinion  in  fome,  and  i* 
othersreferved  it  for  farther  confideratioo.  Such  of  the  okfes  as  wera 
ao^  iraftnrtdi  were  afterwards  called  on  the  firft  paper  day  in  this 
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mines  ficuate  in  the  pari(h  of  St.  Aufielly  in  the  county 
of  ComwaU,  called  the  CrinnPs  minesy  and  of  certain 
copper  ore  got  and  to  be  gotten  from  them  of  a  large  , 
Talue^  and  was  about  to  contrad  and  was  in  treaty  for 
contraAing  with  certain  perfons  called  the  Crown  Cop«' 
per  Company  for  the  fale  to  them  of  divers  large  quaa* 
tities  of  ore,  &c. :  that  the  defendant^  well  knowing  the 
pfemifes,  but  intending  to  injure  him  in  the  poffefiioii 
of  the  mines  and  in  the  fale  of  the  faid  ore^  and  to  de* 
prive  him  of  the  profits  to  be  derived  therefrom^  wrong« 
fully  and  unlawfully  printed  and  publilhed,  and  caufed 
to  be  printed  and  publiihed  in  a  certain  public  newfpaper 
9  certain  tfrn/icums,  injurious^  and  unbmful  paragraph 
or  advertifement  of  and  concerning  the  faid  mines  and 
die  iaie  of  ore  therefrom  to  the  tenor  following :  <<  To 
the  purchafers  of  copper  ore  from  CrinnPs  mines>  in  th« 
pari(h  of  St.  Aufiell;  The  adventurers  of  thofe  mines 
think  it  their  duty  to  caution  perfons  againft  purchafing 
the  ores  arifing  from  the  fame,  as  they  will  be  liable  to 
be  called  on  for  the  amount  by  the  adventurers ;  a  bill 
inequity  bemg  under  preparation  to  ^reftrain  the  future 
fale,  and  for  an  account  of  the  produce  arifing  from 
the  paft»  with  a  manager  or  receiver^  and  an  injun^ion 
againft  any  future  fale ;"  per  quod  the  Crown  Copper 
Company  refufed  to  contraA  with  him>  and  the  plaintiff 


term ;  whjti  Lord  MUenborwgh  C.  J.  formally  pronoaooed  judgment  in 
them ;  and  they  are  now  reported  as  of  the  day  on  which  tha 
indgment  was  fo  pronoanced.  ^  The  Reporters  think  it  their  daty  to 
flate  that  thcjr  were  abrent  from  iMitn  during  the  time  that  the 
Iktingi  were  holden  at  SerjeantVInn ;  and  that  they  are  indebted  to 
the  kindness  of  two  gentlemen  at  the  bar  for  the  noteiy  from 
^hich  the  reports  of  all  the  cafes  there  argued  are  compiled;  for 
^hich  they  beg  to  rttaro  their  grateful  acknowledgments  to  thofe  two 
gentlemen* 

was 
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1813.        was  prevented  from  felling  to  them  and  others,   &c« 
"*"**■*■        There  was  a  fecond  count,  which  did  not  materially  varjr 
sgainft        from   the   former.      The   defendant  pleaded,  ift,   not 
guilty ;  and  adiy,  as  to  the  printing  and  publi(hing  the 
feveral  paragraphs,    &c.  in  the   declaration  mentioned, 
&c.  that  before  and  at  the  time  of  printing  and  publifli- 
ing,  &c.  the  adventurers  of  or  perfons  having  an  iniere/t 
§r  Jhares   in   the  faid  mines^   thought  it  their   duty  jto 
caution  perfons  againft  purchafing  the  ores  aridng  from 
the  fame,  as  fuch  perfons  fo  purchafing  would  be  liable 
to  be  called  en  for  the  amount,  by  the  adventurers  or 
.  perfons  having  an  intereft  or  fbares  in  the  faid  mines, 
and  a  bill  in  equity  was  at  the  time  of  the  printing  and 
pttblifhing,  &c.  in  preparation,  and  intended  to  be 'filed 
in  the  Court  of  Chancery  againft  the  plaintiff  by^  the 
adventurers  of  or  perfons  having  an  intereft  or  (hares  in 
^  the  faid  mines,  to  reftratn  the  future  fale  of  tlie  ore 

artfing  from  the  faid  mines,  and  for  an  account  of  the 
produce  arifing  from  the  ore  before  gotten  by  the  plain- 
tiff from  the  faid  mines,  with  a  manager  er  receiver,  in<I 
for  an  injundion  againft  any  future  fale  of  the  faid  ore*' 
Wherefore  the  defendant  printed  and  publiflied,  and 
caufed  to  be  printed  and  publiftied,  the  paragraph  or 
advertifement  in  the  declaration  mentioned,  as  he  law- 
fully might  for  the  caufe  aforefaid.  To  this  plea  there 
was  a  demurrer,  affigning  for  caufes,  ift,  that  it  is  not 
alleged,  nor  does  it  appearln  or  by  that  plea,  vho  were 
x>r  are  the  fuppofed  adventurers  of  or  perfons  having  or 
claiming  to  have  an  intereft  or  fiiares  in  the  faid  mines 
in  that  plea  mentioned,  or  what  were  or  are  the  names 
of  thofe  perfons,  or  of  any  of  them  :  idly,  that  it  does 
not  appear  that  the  feyeral  paragraphs  or  advertifements 
mentioned  in  the  plea  were  printed  and  pubiifticd  by 

the 
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the  defendant  at  the  requeft«  or  by  the  direflion,  or  with         1813* 

the  privity  of  the  adventurers  of  or  perfons  having  an        — — 

intereft  or  (hares  in  the  faid  mines  in  the  faid  plea  men-         ffgahft 

tioned :  3dly»  that  it  does  not  appear  that  the  printing 

and  publiihiiig  the  faid  paragraphs  or  advertifements 

were  done  in  the  exercife  of  the  fuppofed  duty  in  the 

plea  mentioned :  4thly}  that  it  does  not  appear  that  it 

was  neceiTaryy  for  the  purpofe  of  fecuring  or  prote£bing 

the  rights,  claims,  or  interefts  of  the  before  mentioned 

adventurers  or  perfons  in  the  plea  mentioned,  that  the 

faid  paragraphs  and  advertifements  Oiould  be  fo  printed^ 

and  publiflied  by  the  defendant,  as  in  that  plea  alleged; 

5thly,  that  although  it  is  alleged,   that  the  adventurers 

and  perfons  did  think  it  their  duty  to  caution  perfons 

againft  purchafing  the  ore  ari&ng  from  the  faid  mines, 

yet  it  does  not  appear  that  it  was  their  duty  or  that  they 

had  any  right  fo  to  do  :  and,la(lly,  that  the  faid  plea  it 

not  fufficiently  explicit  to  enable  the  plaintiff  to  prepare 

himfelf  to  negative  or  f  jlfify  by  evidence  the  pretended 

mtereft,  ihares,  or  claims  of  thofe  porfpns;   and  that 

the  faid  plea  is  much  too  general,  and  that  no  fafe,  oer<* 

tain,  or  fufficient  ifTue   can  be  taken  by  the  plaintiff 

tfiereon ;  and  alfo  that  the  faid  plea  is  in  other  refpe£is 

uncertain,  defe^ve,  and  infuiEcient  in  law.     Joinder  in 

demurrer       < 

Rkhardfitty  in  fupport  of  the  demurrer,  infifted  upon 
the  two  firft  caufes  afligned :  ift,  that  the  names  of  the 
adventurers  or  perfons  claiming  to  have  an  intereft  in  the 
mines  were  not  dated  ;  2dly,  that  there  was  no  connec- 
tion Ihewn  between  the  adventurers  and  the  defendant, 
ift.  It  was  incumbent  on  the  defendant  to  apprize  the 
phintiS^  who  were  the  suiventurers  that  claimed,  in  or- 
der 
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der  to  give  him  an  opportunity  of  meeting  their  claims^ 
and  of  ihewingj  if  he  was  able,  that  they  had  no  colour 
oi  right :  for'  if  they  had  a  boni  fide  claim,  it  muft  be 
admitted,  after  what  was  laid  down  in  Sir  G.  Gtrard 
T.  Dickenfmffi)^  and   w^  decided  in  Hargrove  r.  Le 
BreUn{b),  and   Smith  v.  Spooner{c)^  that  fuch  an  ac- 
tion as  the  prefent  would  not  be  maintainable  againft 
them,  nor  againft  the  defendant  if  he  was  ading  under 
their  authority  :  but  then  in  order  to  (hew  that  they  had 
a  bon&  fide  claim,  it  is  neceflary  to  fliew  firft  who  they 
are  that  claim,  otherwife  both  they  and  the  defendant 
ipuft  be  taken  as  mere  intruders.    The  declaration  ftates 
a  prima  facie  title  in  the  plaintiff}  the  plea,  therefore, 
which  cannot  be  good  unlefs  the  flander  imputed  by  the 
declaration  was  publifhed  under  fome  colour  of  right, 
IhOuld  at  leaft  have  difclofed  to  the  plabtiff  fo  much  as 
would  have  led  him  to  a  knowledge  of   the  perfona 
claiming  that  right.    But  adly,  fiuppofing  it  unneceffary 
to  name  the  perfons  in  whom  the  intereft  is  alleged, 
and  that  it  may  be  done  in  this  general  way,  ftill  the 
plea  is  defe£):ive;  becaufe  it  does  not  (hew  that  the 
defendant  was  either  one  of  thofe  unnamed  perfons,  or 
that  he  was  a&ing  under  their  authority  and  on  their 
behalf;  fo  that,  the  flander  does  not  appear  by  the  plea 
to  have  been  publiflied  either  in  maintenance  of  his  own 
title  or  of  the  title  of  thofe  for  whom  he  was  concerned. 
Neither  if  the  plea  had  fo  alleged  would  it  have  helped 
the  defendant ;  becaufe  the  publication  does  not  import 
that  it  was  for  himfeif,  which  is  lawful ;  but  on  the 
contrary  for  the  purpofe  of  countenancing  the  title  and 
intereft  of  ftrangers,  which  is  not  lawful;  and  there- 
fore  when  he  is  fued  for  it,  he  cannot  excufe  himfeif 

t«)  4  Rep,  18.  ^  W  4  Bun.  %a%%.  («}  3  r^nU  %i^ 
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hj  intltling  himfelf,  when  the  publication  at  firft  did  not 
import  as  much.  Pennyman  y.  Rabanis  {a)^  EarlrfNor-^ 
thumberland  v.  Byrt  {h), 

Bayley^  for  the  defendant,  did  not  addrefs  himfelf  in 
anfwer  to  the  above  caufes  of  demurrer,  but  took  ob- 
je£^ion  to  the  declaration,  ift,  that  it  did  not  fet  forth 
any  certain  title  in  the  plaintiff.  It  dates  that  he  was 
lawfully  poiTefled  of  the  mines ;  and  fo  he  might  be  as 
tenant  at  fufferance ;  and  yet  a  tenant  at  fufierance  can- 
not fell :  or  he  might  be  poflbfled  by  virtue  of  a  bail- 
ment for  a  fpecial  purpofe  only,  and  without  any  power 
of  difpofal :  a  pofleflion  of  either  fort  would  be  enough 
to  fatisfy  this  allegation,  and  yet  neither  would  entitle 
the  plaintiff  to  this  a£lion.  Befides  in  all  the  precedents 
upon  this  head,  fome  title  in  certain  will  be  found  to  be 
alleged,  as  derived  either  by  feiGn  in  fee,  in  tail,  or  for 
life,  &c. :  whereas  this  refts  upon  a  bare  poflef&on  of 
the  mines  and  of  the  ore.  2diy,  The  declaration  dates 
no  words  of  dire£l  charge  againft  the  title  of  the  plai^i- 
tiff,  without  which  they  are  not  a£lionable.  Crujb-H. 
Crujh  (r).  &V  J.  Grejham  v.  Grinjley  (J).  Neither  does 
it  allege  that  the  publication  is  falfe. 

Lord  Ellbnborough  C.  7.      The  allegation  that  it 
was  malicious,   injurious,    and   unlawful,  is  fufficient. 
The  firft  objeftion  to  the  declaration  is  the  only  one  of  ^ 
any  weight  \  and  the  anfwer  to  that  is,  that  it  fhould 
have  been   taken  advantage    of  by   fpecial   demurrer* 

W  Cr$.  Jac  1 63.  {d)  ml  88. 

Vol.  I.  Y  Thea 


310 


CASES  IN  EASTER  TERM 


1^13- 

Rows 

tigaittft 
Roach. 


Then  as  to  the  caufes  of  demurrer  affigned  by  the  jdain- 
tiff,  they  feem  to  me  to  be  eftaj)li(hed.  For  the  defend- 
ants, as  far  as  appears  from  thefe  pleadings,  are  mere 
ftrangers  j  and  the  law  makes  no  allowance  for  the  flan- 
der  of  ftrangers,  whatever  it  may  do  in  behalf  of  thofe 
who  have  a  real  title,  or  a  claim  of  title.  "  Rei  immif- 
cet  fe  alienac"  {a)  is  the  good  fenfe  which  muft  govern 
this  cafe:  here  the  defendant  is  a  ftranger  himfelf, 
and  (hews  no  authority  from  thofe  who  are  parties  in 
intereft. 

Per  Curiam,  Judgment  for  the  Plaintiff. 


(tf)  z  Jenh  Cent.  147.  pi.  36. 


Tuefday, 
May  zith. 

Where  the 
putative  father 
of  «  badard 
child  gave  a 
voluntary  bond, 
and  not  nndcr 
the  compulfion 
of  ftat.  6  G.  2. 
r.  31.,  to  the 
parifh  officers 
conditioned  for 
the  payment  of 
a  Aim  certain 
every  three 
months  until 
the  child  fliould 
be  deemed  capa- 
ble of  providing 
for  herfelf : 
Held  that  fuch 
bond  was  good, 
and  the  condi- 
tion fufficlentiy 
certain. 


MiDDLEHAM  agaittjl  Bellerby.  (a) 

T^EBT  on  bond.  The  declaration  fet  forth  the  con- 
dition of  the  bond,  which  was  for  payment  by  the 
defendant  to  the  plaintiff,^  then  overfeer,  and  to  the  over- 
feer  for  the  time  being  of  xbk  townfhip  of  Shadwelly  in 
the  parifh  of  Thornery  in  the  county  of  Torky  of  the  fum 
of  i/.  19/.  every  three  months  for  fo  long  as  and  until  a 
certain  baftard  child  (of  which  the  defendant  was  recited 
to  be  the  putative  father)  (hould  be  deemed  capable  of 
provldiug  for  herfelf.  The  breach  affigned  was,  in  not 
paying,  &c.  to  the  plaintiff,  or  the  overfeer  for  the  time 
being,  according  to  the  terms  of  the  condition,  although 
the  faid  child  was  ftill  living,  and  not  capable  or  deemed 
capable  of  providing  for  herfelf. 

(d)  This  cafe  was  argued  at  SerjcanU-Inn. 
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The  defendant  after  oyer  of  the  bond  and  condilion,  1813. 

^  demurred  to  the  declaration  j  afligning  for  caufe,  that  it  •^— • 

appears  hj  the  condition,  that  the  bond  was  not,  accord-  _  i^ahft 
ing  to  the  ftatute,  given  to  indemnify  the  parifh ;  where* 
by  the.  fame  was   and  is  wholly  void.      Joinder  in 
demurrer. 

Ricia/d/hnf  in  fupport  of  the  demurrer,  admitted 
that  the  6  G.  2.^.31.  does  not  exprefsly  prohibit  any 
other  kind  of  fecutity  from  being  taken  than  what  is 
there  pointed  out ;  but  fuch  a  conclufion  follows  from 
the  provifions  and  policy  of  the  zd  of  parliament.  The 
policy  of  the  a£t  was  to  provide  for  fuch  fecurities  being 
given  as  (hould  be  (Iri^ly  within  the  meaning  of  an  in- 
demnity to  the  parifli :  and  by  prefcribing  that  as  the 
end,  it  has  in  effect  negatived  any  other  :  and  therefore 
If  this  bond  go  beyond  an  indemnity  to  the  parifli,  it  will 
be  void:  and  fo  it  was  decided  in  Cole  v.  Gower{a), 
Now  here  the  bond  does  not  appear  to  have  been  framed 
with  reference  to  the  ind^nity^  of  the  parifh ;  for  the 
payment  is  not  to  ceafe  in  the  event  of  the  child's  death 
or  it's  ceaiing  to  be  chargeable  to  the  parifli ;  both 
wjiich  are  efiential  ftipulations  in  the  condition  of  fuch 
an  indemnity  bond  :  but  it  is  to  continue  until  the  child 
is  deemed  capable  of  providing  for  herfelf ;  which  is  an 
obje£l  perfedly  collateral  to  the  indemnity  of  the  parifli. 
2dly,  At  all  events  the  condition  to  pay  until  the  child 
is  deemed  capable  is  indefinite ;  it  fliould  have  been  until 
the  child  is  capable. 

Lord  Ellenborough  C.  J.    If  a  duty  be  impofed  by 
ftatute,  the  parties  who  are  called  upon  to  execute  that 

{a)  6  £afl,i  to, 

Y  2  duty 


CASES  IK  EASTER  TERM 

duty  muft  comply  witb  its  provifions ;  and  therefore  if 
the  defendant  had  been  apprehended  under  the  ftatute, 
agMufi  and  bad  given  this  bond  in  order  to  relieve  himfe If  from 
ELttRBT.  commitment,  there  might  have  been  much  weight  in  the 
argument ;  but  the  argument  does  not  apply  where  the 
parties  are  not  afting  under  the  ftatute.  This  does  not 
appear  to  be  any  thing  more  than  a  voluntary  obligation 
entered  into  by  the  defendant  with  the  obje£t  of  provid- 
ing for  the  maintenance  of  his  child ;  and  if  we  do  not 
find  that  it  is  contrary  to  the  general  policy  of  the  law^ 
which  was  the  cafe  of  Cole  v.  Gonver^  I  fee  no  reafon 
why  it  fliould  not  have  eflPef];.  The  defendant  ftill  re- 
mains liable  to  indemnify  the  pari(h.  Then  looking  to 
the  obligation  it  amounts  to  this,  that  the  putative  father 
of  an  illegitimate  child  is  willing  to  pay  to  the  parifb 
officers  a  reafonable  fum  every  three  months  until  his 
child  is  deemed  capable  of  providing  for  herfelf,  I  fee 
nothing  in  this  againft  general  policy,  and  I  have  before 
faid  it  does  not  feem  to  me  to  be  a  cafe  within  the  ftatute. 
Then  the  words  ^<  deemed  capable'^  mud  be  intended  to 
mean  until  (he  fliall  be  fo  deemed  by  a  jury,  which  is 
fufficiently  certain. 

Le  Blanc  J.  If  the  party  is  brought  before  a  ma- 
giftrate  then  the  ftatute  directs  what  (hall  be  done ;  but 
here  the  party  a£ls  without  any  compulfion. 

Per  Curiam^.  Judgment  for  the  FlaintiC 
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Davidson  and  Another  againfi  Willasey  (a),    'rmjdaj, 

^      ^  ^   ^  ^   May  nth. 

ACTION  on  a  policy  of  affiirance  on  freight,  valued  Where  tfliip 

at  4000/.,  upon  the  fhip  St.  Jndrnv,  "  at  and  from  TrlmiJv^/^ 

any  port  or  ports  in  Jamaica  to  her  port  of  difeharge  in  \?  J^'^^^* 

the  United  Kingdom/'    The  lofs  declared  on  was  by  board  a  full 

'     cargo  for  Liver* 

perils  of  the  fea.    There  were  alfo  the  ufual  money  t^i  at  the  cur- 
counts.     At  the  trial  before  hord  Ellenborough  C»  ].  at  freight,  to  b* 
the  London  fittings  after  laft  Trinity  term  a  verdid  was  mont*h  from 
found  for  the  plaintiflFfor  the  whole  amount  of  the  de-  her  cl?*'*  u^  ^^ 

fendant's  fubfcription,  fubjeft  to  the  opinion  of  the  Court  Liverpool;  and 
'  the  (hip  owners 

on  the  followmg  cafe  :  erreaedaTilued 

The  plaintiffs  were  owners  of  the  fhip,  and  in  June  Si^t*at  and 

18 1 1  chartered  her  to  Meflrs.  Horsfall  and  Hodgson  for  a  her"  wt'^dlf-'' 

Toy  age  from  the  port  of  Liverpool  (where  fhe  was  then  SjV^*i.***® 

lying)  to  the  ifland  of  Jamaica^  there  to  take  in  a  full  dom ;  and  th« 

cargo  of  Wejl  India  produce  for  Liverpool  or  London^  at  Jamaica,  and 

the  option  of  the  charterers.     The  charterers  covenanted  ^^Vonl^halT 

that  they  would  caufe  the  veffel  to  be  full  laden  at  Jamaica  ^J^Y^^^f  °' 

with  fuch  goods  as  aforefaid,  and  would  pay  freight  at  ^^^^*  ^^^J?'  ' 

^  '  .  raaindcrofhcr 

the  average  and  current  rate  of  freight  from  Jamaica  to  cargo  being  on 

Liverpool  or  London,  at  the  end  of  one  month  from  the  to  be  (hipped  •. 
difeharge  of  the  cargo.     The  amount  of  the  full  freight  "rnlrcd  were* 
according  to  the  rate  ftipulated  in  the  charter-party  would  entitled  to  re- 
have  exceeded  the  fum  infured.     The  (hip  arrived  at  Ja-  total  lois. 
maica,  and  took  on  board  one  half  of  her  homeward 
cargo  ;  and  goods  fufficient  to  havo  fully  loaded  her  were 
on  fhore  ready  to  be  (hipped,  and  would  have  been  (hip- 
ped within  the  limited  time  ;  but  two  days  before  it  ex« 

(«}  This  cafe  was  argned  at  Serjeants  Ion. 

'T  3  pired 
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1 8 13.        P*'^^  *®  ^^ff®^  ^^^  ftfanded  and  wholly  loft  by  the  perils 

of  the  feas ;  and  no  freight  has  been  earned  by  the  plain- 

%alijt^      tiflrs.    If  the  lofs  on  the  policy  is  total,  the  plaintiffs  have 

not  been  paid :  but  if  it  is  a  partial  lofs,  they  have  already 

received  it  from  the  defendant. 

The  queftion  for  the  opinion  of  the  Court  isj  whether 

the  plaintiffs  are  entitled  to  recover  a  total  lofs.    If  they 

are  fo  entitled,  the  prefent  verdi^  is  to  ftand ;  otberwife 

a  nonfttit  to  be  entered. 

LittledaUy  for  the  plaintiffs,  relied  upon  the  authority  of 
Montgomery  v.  Eggington  (a),  Thompjon  v.  Taylor  {h\  and 
HorncaftU  v.  Suart  (r),  as  governing  the  prefent  cafe,  and 
efpecially  the  two  latter,  which  were  not  materially  dif- 
tinguifhable  from  it ;  the  only  difference  being,  that  there* 
the  lofs  happened  before  any  part  of  the  homeward  cargo 
was  ihipped ;  here  fome  part  had  been  put  on  board :  and 
yet  in  the  firft  of  thofe  cafes,  which  was  upon  a  valued 
policy,  and  in  the  other,  which  was  upon  an  open  poligy^ 
the  Court  held  the  underwriters  liable  as  for  a  total  lofs. 
The  cafe  of  Fortes  v.  AfpinalHd),  where  the  policy  was 
held  only  to  cover  the  freight  upon  fuch  part  of  the  cargo 
as  was  on  board  at  the  time  of  the  lofs,  is  obvioufly  diftin-* 
guifliable  \  inafmuch  as  in  that  cafe  there  was  no  charter- 
party  ot  contrad^  under  which  the  (hip-owner,  except  for 
the  perils  infured  againft,  would  have  been  entitled  to 
demand  freight:  but,  TAltOxi EUenborougbCi.  obfervedy 
he  could  claim  freight  only  for  goods  a£lually  (hipped; 
the  (hip  was  a  mere  ieeking  (hipj  and  it  was  uncertain 
whether  any  additional  cargo  would  ever  have  been  pro* 
cured  \  and  if  it  had  been  ready,  (he  was  not  in  a  coodi- 

W  3r.^.36».  {I)  6r.ie.478. 

(0  lEaft.AOO.  W  13  ^«/?,  343. 
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tion  to  hare  received  it  on  board.    That  decifion,  there-        1813. 

fore,   does  not  at  all   interfere  with   the  cafes  relied       ' 

Davidson 
upon-  aiainft 


WiLLASET. 


Richardfortf  contril.  The  plaintiffs  have  a  right  to  be 
indemnified  againft  lofs  arifing  by  perils  of  the  feas ;  and 
no  farther :  and  the  queftion  is,  whether  this  can  be  faid 
to  be  a  total  lofs  arifing  from  that  caufe,  or  only  a  lofs- 
pro  tantOf  in  proportion  to  the  freight  which  would  have 
accraed  from  that  part  of  the  cargo  which  was  on  board. 
The  cafe  of  Forbes  v.  jifpinall  decided  that  queftion ;  for 
there  the  freight  which  was  accruing  at  the  time  of  die 
lofs  was  a  very  minute  portion  of  the  whole ;  and  the 
Court  held  that  the  plaintiff  was  only  entitled  to  an  indem- 
nity to  that  extent.  It  is  true  there  was  no  charter-party  in 
that  cafe,  and  that  in  this,  one  does  exift ;  but  notwith- 
ftanding  this  difference,  the  reafoning  there  adopted  ap- 
plies. The  exiftence  of  a  charter-party  does  indeed  ad- 
vance the  expe£tation  of  the  fliip-owner  one  ftep  farther 
than  where  none  fuch  exifts :  but  it  does  not  fecure  to 
him  the  full  freight  at  all  events,  if  he  be  not  prevented  by 
the  perils  of  the  feas.  Other  events  may  interpofe  to  pre- 
vent it,  as  the  negledl  or  refufal  of  the  charterers  to  fup- 
ply  a  cargo,  and  fuch  like,  for  which  he  would  only  be 
entitled  to  recover  damages  for  the  lofs  of  freight,  but 
not  frtight ;  which  is  only  due  upon  the  arrival  of  the 
cargo.  Blakej  v.  Dipton  (a)*  So  that  here  it  cannot  be  af- 
certained  whether  the  plaintiffs  would  have  received  their 
full  freight  fuppofing  the  lofs  had  not  intervened.  If  there- 
fore they  can  recover  in  tins  a£iion  for  a  total  lofs,  they 
will  be  indemnifying  themfelves  not  only  againft  a^ual  lofs 

(•)  %Mof,irPulLz%i, 

.  "Y  4  by 
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1813*        bypeiils  of  thefeasi  but  againft  all  other  cafualties  whicb 
'  .  might  by  poffibility  have  occafioned  a  difappointment  in 

tf/tfiffjl        their  expe&ations  under  the  charter-party. 

WiLtAIIT.  . 

Lord  Ellemborough  C.  J.  The  intereft  intended 
to  be  infured  was  the  freight  which  the  aflured  would 
have  earned  under  the  terms  of  the  charter-party,  if  the 
▼oyage  had  not  been  ftopped  by  the  perils  infured  againft; 
which  has  been  held  for  upwards  of  20  years  paft  to  be 
an  infurable  intereft  as  freight.  Then  the  queftion  is, 
whether  the  afluredwere  in  the  profecution  of  that  btereft 
fo  as  to  hare  acquired  an  inchoate  right  to  the  freight  at 
the  time  when  the  lofs  happened.  We  cannot  allow  any 
weight  to  the  arguments  ufed  to  prove  that  tlusy  were  not, 
without  fetting  afide  the  cafes  of  Thompfin  v.  Taylor^  and 
Horncafik  v.  Suart^  which  are  precife  upon  this  point : 
and  there  feems  to  be  no  reafon  for  difturbing  them. 
The  diftinjiion  between  this  cafe  and  Forbes  v.  Afpinall 
has  been  truly  ftated,  and  is  a  clear  one :  there,  there  was 
no  charter-party,  and  the  valuation  on  the  policy  was  made 
with  reference  to  freight  upon  all  tlie  goods  intended  to 
be  carried  on  the  voyage  infured,  a  part  only  of  whick 
goods  was  loft,  and  the  reft  never  were  or  might  have  been 
obtained ;  fo  that  the  lofs  was  not  total  within  the  mean- 
ing of  the  valuation :  but  here  the  valuation  is  made  with 
reference  to  the  freight  under  the  charter-party,  the  wholo 
of  which  the  plaintiffs  have  been  prevented  from  earning 
by  t>ne  of  the  perils  infured  againft.  The  lofs  therefore 
is  total  within  the  meaning  of  the  policy. 

G&osE  J.  I  have  no  4oubt  but  that  the  cafes  already 
decided  upon  this  point  are  right;  and  therefore  we 
ought  to  abide  by  them. 

14  Lb  Blanc 


WiLiiAicr. 
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.  Le  Blanc  J.    The  prior  cafes  determined  that  in  the         18 13. 

cafe  of  a  freight  policy,  where  the  aflured  has  entered      ^ 

"  '  Datiosom 

into  a  contrafl  for  freight,  under  which,  except  for  the         againjl 

wrongful  adi  of  the  party  with  whom  he  has  contrafied, 

he  would  be  in  a  condition  to  earn  his  freight,  if  the  voyage 

were  not  (topped  by  a  peril  infured  againft  j  there  if  the 

voyage  has  commenced  in  which  the  freight  is  to  be  earned^ 

and  be  ftopped  by  any  of  thofe  perils,  the  aflured  will 

be  entitled  to  recover  to  the  full  amount.    In  the  cafe  of 

Fortes  v.  Afpinall  it  was  attempted  to  carry  the  prior  cafes 

farther,  and  to  make  the  underwriter  liable  for  a  total 

lofs^  where  there  was  no  contract  under  which  the  aflured 

could  have  demanded  freight,  and  where  feveral  contin« 

gencies  might  have  intervened  to  deprive  the  party  of  his 

full  freight  if  the  lofs  had  not  happened. 

Batlet  J.  I  am  of  the  fame  opinion.  The  queftion 
is,  to  what  extent  the  aflured  have  been  damnified  by  one 
of  the  perils  infured  againft ;  for  to  that  extent  they  are 
entitled  to  an  indemnity.  It  appears  to  me  that  they  muft 
be  confidered  either  as  having  loft  the  benefit  of  taking 
on  board  a  full  homeward  cargo,  which  would  have  en- 
titled them  to  their  full  freight  under  the  charter-party  j 
^r  of  fixing  the  freighters,  if  they  had  refufed  to  complete 
their  loading,  with  damages  to  the  amount  of  the  full 
freight  %  ^nd  I  confider  that  the  fame  as  freight. 

Judgment  for  the  Plaintiffs. 
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^f  nth.  Williams   againji   The  London  Afliirance 

Company  (a). 

H^^n^fti^ «"  D^®'^  ^^  *  ^d&cj  of  affurance  on  the  Ihip  Dorfetjhire^ 
zTidixom London  Talued  at  6000I.,  oti  z  vopgc  at  aild  from  London 

to  the  £aftln'  »^    ,  .  t_     r>  /•  ^     i  rr  «      •«  « 

^f»,  until  ber  to  Maonra,  the  Cd^  ^  G^oa  jn^^,  and  all  or  any  the 
^n'tf'dK'^'  ?^^^  ^^  places  in  the  £a/f  Indies^  Chinay  Perfia,  or  elfc- 
ww""*  '*%  where  on  this  or  the  other  fide  of  the  Cape^  until  arrived 
Loft  by  perUs  jt  her  laft  port  of  difcharge  on  the  outward  voyage.  The 
shlpwMchar^  lofs  declared  upon  was  by  perils  ef  the  fea.  The  de- 
LonAm  to  the  fendants  pleaded  the  general  iflue,  and  paid  2300/.  into 
S^c^t^^inf  er  ^*»^-  ^^  *®  ^"^  htiore  Lord  Ellenborough  C  J.,  at  the 
«r  ^'"wdre-  i««fo«  Sittings  after  laft  Trinity  term,  a  verdia  was 
tarn  thence  found'for  the  plaintiff  for  141/.,  fubjeft  to  the  opinion 
lox E^Umivaxo  of  the  Court  on  the  following  cafe  : 
theremakea  B7  chaiter-party,  of  the  3d  of  September  1810,  the 

It?.! Ind itwas  P^^u^^^ff  ^i"^  -R*  Williams  the  younger,  as  part-owners, 

aareed  that  the  qjj  behalf  of  themfelves  and  the  reft  of  the  owners,  char- 
charterers  ^  ' 
ttiould,  upon       tered  the  {hip  to  the  Eajl  India  Company,  for  a  voyage 

the  Aipper-       from  London  to  Aich  ports  in  the  Eaft  Indies^  or  within  ' 

▼o™gc  and  ar-    ^h®  ^ixvXt^  of  the  Compan/s  trade,  as  the  Company  fliould 

wTnoJiTet''  «li'«^>  and  it'was  agreed,  in  confideration  of  the  fum 

/bfV^^^^*''  of  3000/.  by  the  Company  to  be  impreft  or  paid  to  the 

^^  J*f  .     faid  part^wners,  &c.  at  the  (hip*s  arrival  at  Grave/end 

Jbould  be  btvugtt 

home^x  fomuch  outwardSf  in  part  of  the  freight  and  demurrage  to  grow 
Sip  faUcd  on      due  in  refpeA  of  the  intended  voyage,  &c.  that  the  (hip 

the  Toyagc  in- 

fnred,  and  in  the  courfe  of  her  oatward  Toyage  incurred  an  average  lofs,  bnt  was  repaired 
and  afterwards  performed  her  Toyage,  and  the  freight  was  received :  Held  that  the 
freight  was  liable  to  contribute  to  general  average,  and  that  the  underwriter  was  en- 
titled to  d«dtt6t  io  refpcft  of  fuch  contribution. 

(0)  Thi<  cafe  was  argued  at  Serjeants  Inn. 

(hottld 
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Ihould  take  on  board  in  her  outward  voyage  a  cargo  not        1813. 

exceeding  913  tons,  and  ihould  deliver  the  fame  at  the     ^ 

configned  port  i  and  there  alfo  take  in  any  other  cargo,         fgoinfl 
aAd  deliver  the  fame  at  any  other  port,  and  fo  from  port  AflannctCom- 
to  port  as  the  Company  or  their  agents  ihould  dired ;         ^*°^* 
and  finally  return  from  her  lait  loading  port  with  a  cargo 
for  England^  into  the  river  Tbanus^  within  the  port  of 
London,  and  there  inake  a  right  and'  true  delivery  into 
the  Company's  warehoufes,  &c.    The  charter-party  alfo 
ilipuhted  for  the  allowance  to  the  Company,  either  by 
payment  or  deduction  out  of  the  freight  and  demurrage 
payable  to  the  owners,  at  the  rate  of  5/.  for  every  ton^»f 
the  913  tons  which  (hould  be  tendered  by  the.  Company 
.«nd  not  taken  on  board ;  and  that  the  Company  ihould 
allow  to  them  at  the  fame  rate  for  every  ton  exceeding 
913.     And  as  touching  the  freight  to  be  paid  qr  allowed 
by  the  Company,  it  wa^  agreed  that  the  Company  ihould, 
upon  condition  that  the  Jbip  performed  her  voyage  and  ar^ 
rived  at  London  in  fafety ,  and  the  part-owners  and  mai^ 
ter  performed  the  covenants  on  their  part  to  be  performed, 
and  not  otherwife,  pay  to  the  part-owners  in  London,  at 
the  times  thereafter  mentioned,  and  not  before  or  other- 
wife,  freight^  every  ton  of  goods  that  Jhould  be  brought 
home  in  the  faid  ihip  for  account  of  the  Company  to  the 
port  of  London^  except  the  privilege  goods  of  the  mailer, 
officers,  and'ihip's  company,  not  exceeding  73  tons,  as 
follows:  <<  that  is. to  iay,  [here  followed  a  fpecification 
of  the  rates  per  ton  according  as  the  goods  ihould  be 
loaded  at  the  different  fettlements  of  the  Company,] 
and  fo  for  any  greater  or  lefs  quantity  than  a  ton,  to  be 
computed  as  af orefaid.     And  it  was  alfo  covenanted  that 
if  any  of  the  goods  that  ihould  be  ladfn  on  board  the  ihip 
in  her  outward  voyage  ihould  be  loft  or  not  delivered  at 

the 
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1 8 13.        the  (hip's  configned  port  or  ports  $  in  fuch  cafe  the  part* 
,,,  owners  (hould  pay,  or,  at  the  ele£tion  of  the  Company, 

aiainfi      '  allow  to  the  Company  out  of  the  freight  and  demurrage 
w^ifuranceCom*   to  grow  due,  the  fuU  prime  coft  of  fuch  goods  fo  loft  or 

^*'*^'  not  delivered,  together  with  30/.  for  every  100/.  on  fuch 
pdme  coft ;  but  that  no  fuch  payment  (hould  be  made 
if  there  happened  to  be  an  utter  and  inevitable  lofs  of 
the  faid  (hip  and  cargo,  nor  (hould  any  other  payment  be 
made  for  fuch  goods  as  (hould  neceflarily  peri(h  or  be 
caft  into  the  fea  in  the  outward  voyage  for  the  preferva- 
tton  of  the  (hip  and  cargo,  than  by  an  average  to  be 
^'  borne  by  the  faid  (hip,  freight,  demurrage,  and  cargo. 

In  December  18 10  the  (hip  failed  from  the  port  of 
London  on  the  voyage  infured ;  and  on  the  4th  of  Jan, 
18  z  I  met  with  a  fevere  gale  of  wind,  in  which  ihe  loft 
her  anchor  and  cablet;  and  was  afterwards  driven- upon 
a  fand  near  the  Nore^  and  fuffered  confiderable  damage ; 
but  with  afliftance  was  got  off  the  fand,  brought  back  to 
London,  and  unloaded ;  and  after  bemg  put  into  dock  and 
repaired,  (he  proceeded  again  upon  the  voyage  infured } 
and  at  the  time  of  the  commencement  of  this  a£lion  was 
abfent  upon  fuch  voyage.  The  particular  average  on  the 
(hip  amounted  to  9602/.  16/.  3^.  The  general  average 
amounted  to  574a/.  lo/.  pi/.  The  (hip  arrived  in  the 
Thames  upon  her  return  from  the  Ea/^  Indies  in  the'  latter 
end  of  O^oier  x8i2,  with  a  homeward  cargo  on  board, 
(hipped  on  account  of  the  Company,  and  at  the  time  of 
the  trial  was  in  Long  Read  in  the  TbameSf  but  had  not 
arrived  at  her  moorings,  or  in  a  fituation  to  deliver  her 
homeward  cargo. 

The  queftion  for  the  opinion  of  the  Court  is,  whether 
the  freight  payable  under  the  charter-party  is  to  contri- 
bute to  the  general  average.    If  the  Court  (hall  be  of 

opinion 
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opinion  that  it  ought  not  to  contribute^  the  verdiA  is  to        18 17. 
ftamd :  if  otherwife,  a  nonfuit  is  to  be  entered.  ' 

Williams 

Taddy,  for  the  plaintiflF,  maintained  the  negative  of  the  J^^^^^^qH, 
queftion  propofed;  and,  adly,  fuppofing  the  freight  P*"^ 
ought  to  contribute^  ftill  the  defendant?  are  not  entitled 
to  the  benefit  of  fuch  contribution }  ift.  The  homeward 
freight  is  not  liable  to  contribute  to  a  general  average  in- 
curred on  the  outward  voyage.  The  voyage  out  and 
home  is  divifible  by  the  terms  of  the  charter-party,  and 
the  homeward  freight  does  not  become  payable  until  the 
completion  of  the  homeward  voyage.  Suppofe  then  that 
diis  average^  had  been  adjufted  (as  it  might  have  been) 
immediately  upon  the  lofs  happening  and  the  (hip's  return 
to  its  lading' port ;  or  that  this  a&ion  had  been  brought 
immediately  after  the  lofs;  there  were  no  means  of 
apportioning  the  freight  for  the  outward  voyage  {a)^  and 
there  was  not  any  homeward  freight  due  or  even  grow- 
ing due  upon  which  contribution  could  have  attached ; 
for  the  whole  was  at  that  time  in  ezpedancy,  and  would 
not  be  payable  unlefs  the  (hip  arrived  at  the  port  of  her 
final  deftination  {h).  How  then  could  the  underwriter 
have  fet  up  any  fuch  dedudlion  at  that  time  ?  But  with- 
out reforting  to  fuch  a  cafe,  and  taking  it  that  this 
average  was  fettled  according  to  the  ufual  cuftom(r)9 
upon  an  eftimate  made  at  the  (hip's  port  of  outward  def- 
tination, the  difficulty  is  precifely  the  fame ;  becau/e  the 
freight  was  payable  upon  the  homeward  voyage  \  the  re« 
fult  of  which  being  at  that  time  uncertain,  the  freight  was 

{a)  X  Nrm  R,  14a.  Ati^  y.  Zf nib,  fer  Mausfiild  C.  J. 
(*)  7  r.  R.  381.   Cook  T.  Jetttunis.     8  Eaft,  437.  Srmth  r.  H^ilfiiu 
xo  £«jff,  378,  HuHler  ▼.  Prinfep,    IHi»  5161  Liddard  r.  Ltfts. 
(0  Moll0j,iit,Avtr,  AiS' 

alfo 


panf. 
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i8l3«        alfo  unafcertained.    It  does  not  remove  this  difficulty  to 

— """^        anfwer  that  the  voyage  out  and  home  would,  for  fome 

Williams  '   ^ 

u^ainfi        purpofes^  be  confidered  as  entire ;  and  that  if  this  had 

The  LoNOOH  V     r    •   t^  •  •  r    i_ 

AOuranceCom-  been  a  poUcy  upon  the  freight,  an  inception  of  the  out- 
ward voyage  would  have  given  the  plaintiff  an  inchoate 
right  to  the  homeward  freight,  fo  as  to  have  entitled  him 
to  recover  it  from  the  underwriter,  and  that  this  was 
fo  determined  in  Tbompfm  v.  Taylor  {a)^  M^Kenzie  v. 
8hedden  (3),  and  Horncqfik  v.  Suart{c).  All  this  may  be 
admitted  without  prejudice  to  the  plaintiff,  becaufe  it 
^oes  not  apply,  inafmuch  as  this  is  an  infurance  upon 
the  (hip,  and  not  on  the  freight.  But,  adly.  Whatever 
may  be  the  conftru£kion  of  the  charter-party  as  to  the 
entirety  of  the  voyage,  it  is  quite  clear  that  the  defend- 
ants cannot  avail  themfelves  of  it ;  becaufe  by  the  terms  of 
their  policy  they  have  erprefsly  made  the  voyage  divifible, 
if  it  were  not  already  made  fo  by  the  charter-party.  The 
policy  is  i^ot  in  this  cafe  coextenfive  with  the  charter- 
party,  but  is  upon  the  outward  voyage  only,  and  the  ri(k 
is  to  ceafe  on  the  fhip*s  arrival  at  her  outward  deftina^- 
tion ;  and  therefore  the  underwriters  cannot  claim  the 
benefit  of  contribution  from  a  fubjeft-matter  which  ac^ 
crued  after  the  termination  of  their  rifle. 

Richardfony  contra.  The  only  queftion  is,  to  what 
extent  is  the  affured  in  this  cafe  entitled  to  indemnity  at 
the  hands  of  the  underwriters :  which  depends  upon  this, 
viz.  how  far  the  lofs  which  has  happened  became  a 
charge  upon  the  owner  of  the  Ifaip  ;  for  if  he  be  recouped 
in  damages  by  the  contribution  of  other  parties,  or  be 
liable  to  contribute  himfelf  in  a  feparate  charaAer  from 

(«)  6  T  i?  478.  (*)  %  Camp.  N,  P.  C,  431.  (r)  7  £afl,  400. 

that 
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that  of  owner  of  the  (hip  \  fo  far  his  claim  to  indemnity 
will  be  reduced^  and  the  underwriters  at  liberty  to  take 
advantage  of  fuch  redud^ion :  becaufe  they  have  only         ]^J^ 
contraaed  to    indemnify  him   againft   lofs    as    ihip-  I^^rtni^^L 
owner^  and  not  as  owner  of  the  freight*    The  thing9         ^'"y* 
liable  to  contribute  to  general  average  are  the  iliip,  the 
goods  which  properly  compofe    the   cargo,    and  the  , 

freight  (0)}  which  in  different  countries  contribute  in 
different  degrees ;  but  in  this,  to  the  full  value  of  the 
ihip  and  freight,  after  deducing  certain  incidental  ex* 
pences ;  and  this  is  reafonable,  for  the  freight  is  as  much 
preferved  to  the  owner  as  the  ihip  or  the  goods.  Here 
the  plaintiff,  as  freight-owner,  was  in  the  courfe  of  earn- 
ing his  freight  under  the  charter-party  at  the  time  when 
the  lofs  happened ;  and  there  is  no  longer  any  uncertainty 
is  to  the  event,  iince  he  has  aftually  received  the  freight 
at  this  time.  (Hiis  was  admitted  on  the  other  fide. }  The 
plaintiff  therefore  has  been  benefited  by  the  repairs  done 
to  the  (hip  to  the  whole  amount  of  his  freight,  which  has 
been  thereby  preferved  to  him.  As  to  the  argument 
that  it  was  uncertain  at  the  time  of  the  lofs  whether  any 
freight  would  be  earned,  the  fame  might  be  urged  in  every 
cafe  of  contribution,  where  the  lofs  happens  in  the  courfe 
of  the  voyage ;  in  the  cafe  of  goods,  it  is  uncertain  what 
value  is  to  be  put  upon  them  until  the  (hip  arrive  ather 
deftinatiou}  and  yet  it  cannot  be  difputed  that  goods  are 
contributory.  Neither  does  it  make  any  difference  in  this 
cafe  that  the  charter-party  is  upon  a  voyage  out  and  home.  ^ 
Suppofe  it  had  been  limited  to  the  outward  voyage,  what 
greater  degree  of  certainty  would  there  have  been,  at  the 
time  of  the  lofs,  of  the  ihip*s  earning  freight  ?  If,  as  has 
beenfuppofed,  the  contribution  had  been  adjufted  before 

(d)  %T,  A  40  J,  Da  Cojta  ▼.  Ncwnham, 

the 
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1813*  the  freight  wasearned^  it  muft  have  been  done  upon  an 
"        aflumption  that  the  voyage  would  be  completed  and  the 

agatHft  freight  earned ;  and  then  if  this  a£lion  had  been  brought, 
AflToraR^Com-  ^^  defendants  would  ftill  have  had  the  benefit  of  it :  but 

<f  "^*  the  plaintiff  would  have  had  no  right,  by  bringing  hia 
a£lion  prematurely,  to  ouft  them  of  that  benefit.  Then 
as  to  the  voyage  being  divifible  by  the  charter-party,  it  is 
true  that  the  freight  is  to  be  calculated  upon  the  home- 
ward cargo  ;  but  that  is  only  a  mode  of  calculating  die 
whole  returns  payable  as  freight  for  the  ufe  of  the  ihip 
out  and  home.  The  whole  freight  is  entire  under  the 
contra£l,  and  according  to  the  cafes  cited  and  not  dif- 
puted,  the  {hip  was  in  the  courfe  of  earning  it,  on  the 
outward  voyage.  If  then  the  freight  be  contributory  it 
operates  to  the  extent  of  that  contribution  as  an  indem- 
nify to  the  (hip-owners;  and  it  matters  not  that  th^ 
policy,  under  which  the  defefidants  claim  to  dedu£l  to 
that  extent,  is  not  coextenfive  with  the  charter-party 
under  which  the  contribution  is  made ;  becaufe  the  un- 
derwriters are  entitled  to  avail  themfelves  of  an  indem- 
nity from  whatever  fource  that  indemnity  may  arife. 
[Lord  Ellenhorough  C.J.  Does  it  fignify  at  what  time  the 
freight  is  made  payable  ;  whether  immediately,  or  at  the 
termination  of  the  voyage,  or  on  a  contingency  as  here ; 
when  paid  muft  it  not  contribute  to  an  average,  but  for 
which,  it  would  have  been  wholly  loft;  and  will  not 
fuch  contribution  operate  in  redu£iion  of  the  damages  ? 
The  principle  of  God/all  v.  Boldero  {a)  feems  to  gevem 
this.] 

Xf^ddy^  in  reply,  took  this  diftinQion  between  God/all 
V.  Boldero  and  this  cafe,   that  there  the  in4emnity  re- 

ceived 
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ceived  was  to  the  full  amount,  fo  that  the  whole  fubje^^*        1813. 
matter  of  the  infurance  was  gone,  and  there  was  no  fub-         • 
fiftmg  caufe  of  aAion  :  whereas  here  a  caufe  of  aflion         argi$tfi 
ftUl  fubCfts,  and  the  underwriters  only  fet  up  a  partial  Jffur^fceCoi, 
indemnity.     But  although  the  (hip-owner,  if  he  receive        ^^^* 
ContributicHiy  may  perhaps  be  chargeable  in  equity  as  a 
truftee  for  the  underwriter,  it  is  no  anfwer  to  an  a6lioA 
at  law ;  and  the  circumftance  of  the  Ihip-owners  in  this 
cafe  being  alfo  freight-owners  will  not  vary  the  law.  [Lord 
ElUnborwgh  C.  J.  If  the  freight-owners  are  liable  to  con- 
tribute to  themfelves  as  fhip^wners,  I  think  we  mu(( 
intend  that  they  will  pay  themfelves* 

Lord  Ellenborough  C.  J.  This  is  the  cafe  of  art 
infurance  on  the  outward  voyage,  on  a  ihip  chartered  for 
a  voyage  out  and  home ;  in  the  courfe  of  which  outward 
voyage  an  average  lofs  has  happened  \  and  the  queftion 
is,  whether  the  freight  payable  under  the  charter-party 
is  liable  to  contribute  to  general  average.  It  is  contended 
that  the  whole  freight  out  and  home  is  not  liable :  but 
the  whole  was  affeAed  and  might  have  been  fruftrated  by 
the  lofs,  and  was  eventually  preferved  to  the  owners  by 
the  repairs  done  to  the  (hip;  It  is  true  indeed  that  i£ 
this  adion  had  been  commenced  immediately  upon  the 
Ipfs  happening,  it  would  not  have  been  open  to  the  de- 
fendants to  fay  that  the  plaintiff  w^s  recouped  in 
damages  by  a  contribution  in  refpeA  of  freight  whifb  at 
that  time  was  contingent.  But  the  cafe  now  before  us  is 
argued  upon  an  admiflion  that  the  freight  has  af^ualFy 
been  received  \  and  therefore  now  the  amount  of  the  da- 
mages muft  be  that  of  the  original  damage,  minus  the 
amount  of  the  plaintiff's  contribution :  and  tbedifEculty 
as  to  the  outward  and  homeward  voyage  feems  to  be  re- 

Voi.  I.  Z  moved 
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t 

i8i3«        nioved  fay  the  confideration  that  thB  whole  freight  was 

'  %ived  by  the  repairs.    In .  Gdd/all  v.  Boidero  it  was  re- 

aiainft        folred  that  a  contraA  of  infurance  being  a  contrail  of 

Zlbrtwrcom.  indemnity,  if  the  damage  likely  to  rcfult  from  the  lofs 

P*''^*         was  obviated)  the  foundation  of  any  a£lion  on  tlie  ground 

of  fuch  infurance  was  gone :  and  that  the  fource  from 

which  fuch  indemnity  was  derived,  was  immaterial. 

Ls  Blanc  J.  The  ftreis  of  the  argument  for  the  plain<* 
tiff  is  this,  that  the  contribution  was  uncertain  at  the 
time  of  the  lofs.  But  in  all  cafes  of  contribution  to  ge» 
neral  average  freight  cannot  at  the  moment  of  the  lofs  be 
received,  and  therefore  che  contribution  muft  be  always 
uncertain ;  and  yet  in  Da  Co/la  v.  Ntvfnbam  freight  was 
determined  to  be  contributory.  It  is  therefore  not  a 
decifive  argument  againft  its  being  contributory  that  thr 
thing  does  not  exift  in  certainty  at  the  time  of  the  lofs. 
The  next  argument  is,  that  this  infurance  is  not  co« 
extenfive  with  the  charter-party,  and  that  the  ^ueftion  is 
to  be  taken  as  if  the  imderwriter  had  been  called  upon 
for  his  indemnity  at  the  time  when  the  voyage  infured 
ended.  But  fuppofe  in  this  cafe  there  had  been  an  in- 
furance upon  the  homeward  voyage,  what  difierence 
would  it  have  made  whether  die  voyage  out  and  home 
-  was  infured.  If  it  is  once  edabliihed  that  freight  is 
contributory,  the  freight  faved  muft  equally  contribute  to* 
the  general  average,  whether  the  policy  be  upon  the  whole 
or  only  part  of  the  voyage* 

Baylbt  J.    Where  part  of  a  cargo  is  facrlficed  for 

the  preferyation  of  the  reft,  it  becomes  a  fubjeA  of  gene"- 

ral  average,  and  all  the  parties  whofe  property  is  thereby 

prcferved  are  to  contribute.    Here  the  plaintiff  had  a^ 

6  vefted 
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l^ft«d  rig|)t  of  freight;  he  had  (ome  freight  then  ac-        tSrj. 
^ally  du6>  and  the  whole  was  put  in  hazard^  and  the       '     ' 
wjiole  has  been  ultimately  earned.    The  difficulty  raifed         againfl 
in  argument  is  this,  that  a  thipg  is  not  to  contribute  un-  ^^orz^f^Com" 
lefs  ultimately  fayed,  and  ^hal  it  was  uncertain  at  th^         P^^ 
termination  of  the  outward  voyage  whether  the  freight 
yrould  be  faved}  but  this  freight. was  one  entire  and 
indivifible  fum  payable  for  the  ufe  of  the  ihip  out  and 
borne ;  therefore  when  ultimately  earned,  having  been 
put  in  hazard  and  faved,  it  ought  tq  contribute* 

Per  Curiam,  Judgment  of  nonfuit. 


Dos,  on  the  feveral  and  joint  Demifes  of  John  7vc%> 

H£NRY  ROAKE,  ThO.  Wm.   RoAK fi>  GfiO&OB        "^ 

RoAKE,  and   Elizabeth    Roaks,    agmn/i 

NOWELL.  (^) 

EJECTMENT  for  a  meffuage,  and  other  premifes,  Dcrlfeofallthe 

At  the  trial  before  Lord  Ellenborougb  C.  J.  at  the  laft   hold  cftatci  tJ 

fumraer  affizes  for  the  county  of  S«rr<y,  a  verdi£l  was  ^f^^^hA^ 

found  for  the  plaintiff,  fubjeii  to  the  opinion  of  the  *^* *°h° ti il 

Court  on  the  following  ,cafe :  dren  equally, 

Sarah  Trytnmer  being  feifed  in  fee  of  the  premifes  ia  ai,  and  their 

queftion,  by  her  will,  dated  the  6th  day  0/  Jime  1783,  ?„'com^^^^^^ 

after  making  (amoogft  other  things)  a  fpecific  bequeft  to  ^yx^I^^Jv^^ 

John  Roake,  her  nephew  and  heir  at  I4W,  dire£bed  the  re*   ^  ■"""  ^"cJ* 

ag?}  to  fuch 
mainder  of  her  perfonal  eftate  not  then  invefted  in  go-  child  and  hit 

v,ernment  funds,  India  ttockf  or  annuities,  to  be  forth-  at  his  or  her  age 

*  of  2t ;  and  in 

carey.JLfliaU 
dk  Mrithont  ifTue,  or  fuch  ffTue  (hall  die  before  21,  then  over  :  Hei^  that  the  children  of 
y,S.  took  a  veAed  reni$under., 

{s)  This  cafe  wa«  argued  at  Serjeants  Inn.  1 

Z  2  with 
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1813.  with  laid  out  by  her  executors  in  the  purchafe  of  govern- 
ment  fecurities,  and  the  dividends  and  intereft  thereof^ 
as  alfo  of  all  ftocks^  f unds»  or  annuities  which  (hould  be 
ftandmg  in  her  name  at  her  deceafe^  to  be  from  time  to 
time  received  by  them,  and- paid  to  her  faid  nephew 
John  R§ake  for  his  life,  and  at  his  deceafe  the  whole 
principal  dividends  and  intereft  of  fuch  ftocks,  funds^ 
or  annuities  to  be  paid  atid  transferred  by  her  executors 
to  the  lawful  children  of  John  Roah,  at  the  age  of 
twenty-one^  equally  ;  but  if  only  one  fhould  attain  fuch 
age,  to  fuch  only  child  at  fuch  age :  and  if  her  faid  exe- 
cutors ihould  think  proper,  they  were  at  liberty  to  apply 
fuch  part  of  the  dividends  and  intereft  of  fuch  ftocks, 
funds,  or  annuities  as  their  judgment  ihould  divefk  them 
towards  the  maintenance  and  education  of  fuch  children 
or  child  till  twenty-one  i  and  if  John  Roahe  ihould  leave 
no  child  or  children  lawfully  begotten  at  his  death,  or 
they  ihould  all  die  before  John  Roake^  or-  the  attaining 
the  age  of  21,  then  ihe  gave  the  whole  principal  divi- 
dends and  intereft  of  fuch  ftocks,  funds  and  annuities, 
to  and  among  her  nephews  Aliles,  Thomas,  John  and  James 
PinfiJdf  and  her  nieces  Sarah  Pinfold  and  Sufannah  Long-- 
man,  or  fuch  of  them  as  (hould  be  then  living.  The  tef- 
tatrix  then  devifed  as  follows :  <<  I  give  and  devife  all 
my  freehold  eftates  in  the  city  of  London,  and  county  of 
Swij,  or  elfewhere,  to  my  faid  nephew  John  Roake  for 
his  life,  on  confideration  that  out  of  the  rents  thereof  he 
do  from  time  to  time  keep  fuch  eftates  in  proper  and  te- 
nantable  repair,  and  on  the  deceafe  of  my  faid  nephew 
John  Roaki,  I  devife  all  my  faid  eftates  (fubje£l  to  and 
chargeable  with  the  p^fment  of  diirty  pounds  a^year  to 
Ann,  the  wife  of  the  (aid  John  Roake,  for  her  life,  by  even 
and  quarterly  payments,)  /a  and  among  his  children  lanv* 
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JiJfy  begaitin^  equalfyf  at  the  age  of  2I>  and  their  inrs,        fSlJ* 
as  tenants  in  common.     But  if  only  one  child  fball  live  to 
vttasn  fueh  age^  to  him  or  her^  and  his  or  her  heirs ^  at  his 
or  her.age  of  21  y  and  in  cafe  my  faid  nephew  John  Roakt 
ibatt  die  without  lawful  iffise^  or  fuch  lawful  iffuefiall  die 
before  21  ^.tfaen  I  devife  all  the  (aid  eftates  (chargeable  with 
fuch  annuity  of  3«/.  a-year  to  the  faid  Ann  Roahe  for  her 
life,  in  manner  aforefaid,)  to  and  among  my  faid  nephewt 
and  nieces,  Miles^  Thomas^  John^  JameSy  and  tarah  Pin'^ 
feld^  and  Sufannah  Longman^  ox  fuch  of  them  as  ihall  bo 
then  living,  and  their  heirs  and  affigns  for  eyer."    The ' 
teftatrix  died  on  the  4th  of  DecenAer  1786,   without 
having  revoked  or  altered  her  will,  leaving  J.  Roaie,  the 
devifee,  her  heir  at  law,  her  funaving.    J.  Roaie  was  tbeh 
a  widower,  and  had  not  any  iflue ;  and  on  the  tellatrix's 
deceafe,  he  entered  upon  the  premifes.    On  the  loth 
o(  May  1787  he  married,  and  afterwards  had  the  four 
leffi>rs  of  the  plaintiff,  his  only  children  $  and  in  Michael* 
mas  term  1789  levied  a  fine  fur  conuzance  de  droit,  8rc; 
of  the  premifes,  with  proclamations  to  the  ufe  of  himfelf 
in  fee,  in  purfuance  of  a  covenant  contained  in  an  inden« 
tare  made  on  the  5th  of  November  in  that  year.    Two  o£ 
the  leflbrs  of  the  plaintiff  were  born  before  the  execution 
of  the  indenture  and  levying  the  fine  above  mentioned* 
In  Trinity  term  1 797  J.  Roake  alfo  fufiered  a  recovery  of 
the  premifes  to  the  ufe  of  fuch  perfons  as  he  Ihould  ap- 
point, and  on  2 1  ft  May  1802,  by  deeds  of  leafe  and  re- 
leafe  appointed  the  fame  to  the  defendant  in  fee.  J.  Roaie 
wasinpoffeflionof  the  premifes,  as  devifee  under  the  will 
at  the  date  of  the  faid  indenture  and  fine,  and  died  on  the 
13th  of  February  1803,  leaving  the  four  leflbrs  of  the 
plaintiff  him  furviving,  being  then  all  infants  under  the 
age  of  twenty^ne  years.    The  two  firft  JeflTors  of  the 
Z  3  plaintiff 
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l8f^.  pUuhtiff  have  fince  attained  their  xttpeBtbre  ages  of 
twenty«-one  years^  fubfequently  to  which  and  be£ore  the 
ditte  of  the  demifes  in  this  ejediment  an  afhud  ind 
formal  entry  was  aiade  by  the  plaintiff's  lefibrs  reipeo- 
tively  upon  the  premifes  in  queftion  fbr  the  purpole  df 
avoiding  the  operation  of  the  fine  and  teCowerj. 

The  queftion  for  the  opinion  of  the  Court  is.  What 
inteiieft  (if  any)  the  leffors  of  the  phintiff,  the  children 
of  John  Rfiok,  or  any  of  them*  take  under  Sarah  Trym* 
fner^$  will  ?  and  whether  the  fine  or  recovery  has  barred, 
their  tiUe  ? 

Marrjat  for  the  plaintiff;  contended,  that  under  the 
devife  ^  to  and  among  the  children  of  J.  Roake  equally 
at  the  age  of  ai,  and  their  heirs,''  the  leffors  of  the 
{Plaintiff  took  a  vefted  remainder  in  fee,  liable  to  be  de« 
vefted  by  the  contingency  of  their  dying  under  the  age 
of  21 :  and  fo  he  laid  it  was  refolved  in  feveral  cafes ; 
yi2*  in  Borajlwts  eafe{a\  in  Edwards  y.  Hammond  {h)^ 
and  in  Bromfield  v.  Crotvdtr{c)f  in  the  two  latter  of 
which,  the  words  founded  more  in  contingency  than  in 
the  prefent  cafe  >  for  the  word  if,  which  was  there  ufed, 
is  primi  facie  a  word  of  condition  (d) :  and  yet  it  was 
held  in  die  one  which  was  a  furrender,  and  in  the  other 
which  was  a  devife,  to  J.  S.  in  remainder  if  he  ihall  live 
to  attain  ai,  that  J.  5.,  who  was  then  an  infant  under 
21,  took  a  vefted  eftate.  And  the  fame  rule  vras 
adopted  in  GoodtitU  v.  Whitby  {e),  and  Doe  v.  Moere{f). 
And  if  the  Court  fliould  hold  otherwife  in  this  inftance, 
die  freehold  would  pafs  in  a  different  dire&ion  from  the 

W  3  ^'  »^         (*)  3  ^f^'  *3«.    «  Shrw.  39S.   xN.  A  3*4.  in  a^. 
(0  1 N.  -«•  3x3.  (fl  Co.  JJL  ao4.  (r)  X  Burr.  »aS« 

perfonal 
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perfomd  pn^^erty,  which  would  be  manifeftly  againft 
the  intention  of  the  teftatrix.  Neither  wm  it  confident 
with  her  intention  of  proTiding  for  the  family  of  J.Roaif, 
that  if  J*  Rffahf  who  had  no  children  at  the  date  of  dte 
will,  Ihould  -die  before  any  of  his  children  fliouid  attain 
.2i>  they  fiiottld  be  altogether  excluded}  or  that  thofe 
who  had  attained  that  age  fliould  take  to  the  exclufion 
of  thofe  if^ho  were  below  it.  If  that  were  £b,  then  if 
J.  Roake  had  died,  leaving  lo  children  all  under  the  age 
of  21,  the  eftate  would  notwithjftanding  hare  gpne  over. 
JBefides  the  ultimate  limitation  over  in  cafe  J.  Reake 
fliould  die  without  ifliie,  or  fuch  iflue  fliould  die  under 
%iy  clearly  imports  that  the  limitation  was  not  to  take  e& 
fe&  until  both  thofe  events  concurred,  and  thecefore  if  J* 
Jtoah  died  leaving  iflue,  fuch  iflue  fliould  take,  although 
vnder  ai.  It  is  clear  therefofe  that  the  intention  of  the 
teftatrix  was  to  give  to  all  the  children  of  Jl  R9ah  a 
vefted  intereft,  and  die  circumftance  of.  their  not  being 
bom  at  the  time  of  her  death  will  make  no  diflFeEencet 
becaufe  each  would  take  the  moment  he  came  in  efle  ; 
and  therefore  tlie  words  <<  at  the  age  of  21"  fl^all  be 
conftrued  as  not  importing  a  condition  j;>recedent  to  the 
vefting  of  their  eftate,  but  a  condition  fubfequient,  on 
the  failure  of  which  their  eftate  fl>all  be  devefted ;  not 
9S  a  dcfipription  of  the  time  when  the  children  are  to 
take,  but  QJf  the  time  when  the  eftate  already  vefted  in 
them  is  to  become  indefeazible.  Under  this  view  of  th^ 
fcafe  it  becomes  unnecefiary  to  notice  what  the  ^cQ,  of 
the  fine  and  recovery  might  otherwife  have  been* 

Frejlon  for  the  defendant.  The  ultimate  limitations 
both  of  the  real  and  perfonal  eftate,  which  are  made  to 
depend  upon  J.  Roat/s  dying  without  children,  or  fuch 

Z  ^  children 
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i8i3.        children  dying  under  2I9  are.  clearly  contingent;  add 


Doe 


tbecefore  iliQw  that  the  teftatrix  contemplated  contin- 
^ainfi  gencies*  And  fo  it  is  with  refpefl  to  the  prior  linlita- 
owxAL.  ^^^  ^^  ^^  children  of  J.  Roai^  s  and  there  is  no  need 
for  a  difference  of  conftru&ion  as  to  the  devife  of  the 
real  and  perfonal  eftate.  What  would  create  a  contin- 
gency in  the  one  will  do  fo  in  the  other.  Thus  a  legacy 
to  ^*  when  or  at  21  is  clearly  contingent ;  although  if 
it  be  given  to  A,  to  he  paid  at  2 1 ,  it  is  not  fo  (a)  \  becaufe 
that  is  conftrued  as  debitum  in  pnefenti  folrendum  in 
futuro.  The  fame  rule  applies  to  real  eftate  j  therefore 
a  devife  to  a  woman  when  (hd  fliall  marty  (^),  or  to  /.  5. 
when  he  came  to  the  age  of  25  years  (^),  has  been 
holden  to  be  contingent.  Now  here  the  queftion  is, 
whether  tho  teftatrix  intended  that  the  children  fhould 
have  the  remainder  immediately,  or  whether  the  words 
which  refer  to  the  age  do  not  import  that  they  muft 
arrive  at  -that  age  before  they  can  take.  If  they  do,  then 
th^  deftruAion  of  the  particular  eftate  before  the  time 
of  the  remainder  vefting,  will  prevent  its  vefting  at  alL 
TJiis  queftion  is  not  determined  by  Bromfield  v.  Crtyw-^ 
ier^  becaufe  here  the  devife  is  not  fimply  <*  to  the 
children  at  21,"  which  would  tlien  have  refembled  that 
cafe,  but  it  goes  on,  ^<  but  if  only  one  child  fhall  liv6 
to  attain  fuch  age,  to  that  one  child  at  21 :"  fo  that 
taking  the  whole  together,  it  is  in  fubftance  a  gift  to 
fuch  child  or  children  upon  conditionof  attaining  21. 
It  is  defcriptive  of  the  character  in  which  the  children 
muft  ftand  before  they  can  take  1  not  an  immediate  gift 
to  the  children  as  they  are  born,  but  to  fuch  child  only 
US  Oiall  attiain  21 )  and  if  it  is  contingent  as  t(5'ahy  one 

W  Bwr.  127.  per  Ld.  Mamfull        {%)  Sir  7*.  Xay.  ^a.  &  C.  xSid  153.        ,^; ": 
^()  loJPr/.jo.  Crouds  cnje.    Cr#.  ii/fi.  las.  Joknfytr,  Cakrhi,  "V"*!^ 
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^ild  attaining  ai»  it  muft  be  fo  to  all>  for  it  cannot  firft        1813. 

▼eft  in  all  the  children,  and  then  be  deVefted^  fo  as  to  give         T     ^ 

it  to  fuch  child  as  (hall  attain  21 .    As  to  Borafiaf/%  cafe,         n'^infi 

and  the  other  cafes  that  have  been  cited,  they  all  turned 

upon  the  intehtion  of  the  teftator  as  it  was  coUedled  in 

each  particular  cafe,  and  therefore  cannot  govern  the 

prefent:   but  the  intention  muft  firft  be  afcert^ed^ 

and  when  once  that  is  done,  it  is  eafy  to  apply  the  rule 

of  law.     Looking  then  to  the  words  of  this  will^  the 

fair  import  of  them  feems  to  be  this,  that  the  children 

fliottld  not  take  until  they  attained  %i^  and  thedevife 

being  coupled  with  a  bequeft  of  the  perfonalty  in  the 

fame  terms,  the  rule  nofcltur  a  fociis  will  apply,     la 

Doe  v.  Scudamore  (a),   and  Denn  v.  Bagjhaw{jk)y  the 

words  were  held  to  create  contingent  remainders. 

Marrjai  in  reply.  A  devife  to  a  perfon  when  he 
Iball  marry,  is  contingent  \  but  a  devife  to  a  man  whea 
be  (hall  attain  ai,  cannot  be  (hewn  by  any  cafe  to  make 
a  condition  precedent  \  but  the  contrary  has  been  (hewn 
by  feveral  pafes.  The  rule  refpe&ing  bequefts  of  per*  . 
fonal  edate  is  borrowed  from  the  civil  law,  and  does  not 
apply  to  devif(?s'of  land,  or  bequefts  of  legacies  charge- 
able on  land,  in  which  cafes  the  adverbs  ^<  when  or  at^ 
do  not  amount  to  a  condition  precedent.  As  to  the  dif- 
tinAion  taken  between  this  cafe  and  Bromfiild  v.  Crowdir^ 
it  has  no  foundation ;  the  devife  there  was  to  an  indi* 
vidual  if  he  (hould  live  to  attain  2i,  which  is  the  fame 
.  as  the  devife  here  to  one  child,  if  only  one  (hould  live  to 
attain  that  age  \  the  meaning  of  which  is,  that  the  at- 
taining th^t  age  whether  by  one  or  more  (hall  preclude" 

the  fublequent  limitation.     Doe  v.  Scudamore  was  clearly 

> 

tcafe 
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a  cufe  of  contingent  rttnainder  $  but  Lord  Eldm  then 
faid,  that  a  conditidn  is  to-fae  conftrued  to  be  precedent 
or  fubfequent  according  to  the  intent  of  die  teftatbr. 
Here  it  is  apparent  what  that  intent  muil  have  been. 

Lofd  ELLfi«BORO0CH  C.  J.  t  think  this  cafe  con- 
cluded by  Bromfield  v.  Crov/der  ;  which  was  very  fully 
confidered.  That  was  a  defrife  in  remainder  of .  all  the 
teftator's  eftate  to  J.  D.  Bromfietd^  if  the  faid  J.  D.  B\ 
{hould  lire  to  attain  the  age  of  2 1,  but  in  'cafe  /.  D.  B. 
died  under  2i>  and  C.  Bromfield  (hould  furvive  him,  then 
over :  luid  it  was  refolved  that  /.  D.  Bromfield  took  a 
veiled  eftafe  determinable  upon  the  contingency  of  his 
dying  under  at.  After  that  decifion  came  the  cafe  of 
DoeY^Moore,  i^hich  was  an  immediate  devife  of  the 
teftator^s  real  eftate  in  fee  to  J.  Moore^  when  he  attained 
die  age  of  21)  but  in  cafe  he  died  before  21,  then  to 
his  btother,  &c. :  and  there  it  was  held  that  J.  Moore 
took  a  vefted  eftate.  So  |that  it  appears  whether  the 
devife  be  in  remainder  or  an  imiqnedtate  devife,  there  is 
fio  fubftantial  diftinftion.  Here  the  words  of  the  de- 
vife)  after  the  deceafe  of  J.  Roale^  are  to  and  aipong  his 
duldren  equally  at  the  iige  of  2f,  but  if  only  one  child 
ihdl  Uve  to  attain  fuch  age,  to  fuch  child  at  0ip  age  of 
21  $  and  in  cafe  J.  Roake  ihall  die  without  iflue,  or  fuch 
idbtfliall  die  before  2I)  then  over.  I  fee  nothing  in  this 
devife  to  diftinguifli  it  from  the  above  cafes.  The  con^ 
fequence  is  that  the  children  milil  be  confidered  as  taking 
vefted  remainders. 

Per  Curiam^  Poftea  to  the  Plamtifft 
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MuLLER  and  AnothiH',  Affignees  of  Meek^  a  rhuiittf. 
Bankrupt,  agaityi  Moss,  (a)  ^'^  ""^^ 

^ROVER  for  pidlures,  prints,  houfehold  furniture,  Where,  by 

and  farming  ftock,  &c.     Pica,  general  iflue.  twewT^lUd" 

At  the  trial  heiore  Le Blanch,  at  the  fpring  affiles  ^^^J^^^^l* 

18 1 2,  for  the  county  ol  Lnncajler,  a  verdift  was  ibnnd  p»yin5nttohim 

for  the  plaintifFs,  damaged  1 1 12/.  17/.  6rf.,  fubje^  to  the  uin,  to  convey 

Opinion  of  the  Court  on  the  following  cafe  :  ant  &  dwelling. 

Oh  the  22d  of  JViw.  1810,  MeA  (Who  was  at  that  deUwr'^frcf. 

time  a  broker  at  Liverpool    iti  partnerfliip   with   orte  Joufchoi"  ^r- 

GtH^)  by  agreement  of  that  date,  made  between  him-  "*'"'«  »»<* 

felf  and  the  defendant,  agreed  with  the  defendant,  on  iftcr  formal 

payment  to  him  of  9500/.,  to  furrender  to  the  defendant,  vererf  to  thede- 

his  heirs  and  alligns,  a  dwelling-houfe'and  land,  being  (bottidbeal- 

copyhold  of  the  manor  olWavenireiy  thenin  Mtel^  pof-  Jr^flSfw 

felTion,  and  lately  purchafed  by  him  from  one  Bohoft,  ^^^  T^l^'ln 

together  with  the  additional  buildings,  and  to  convey  to  ^^^ ;  which 

^°  ^  ^  '  agreement  waf 

him  arid  deliver  up  pofTellion  of  a  pew  in  the  church,  and  notoHoai  in  th^ 

neigh  bonrhood  I 
alfo  all  the  houfehold  furniture  and  ftock  enumerated  in*  and  the  money 

the  faid  agreement,  and  to  be  compnled  m  an  inven-  defendant,  and 

tory  to  be  made  by  j".  5.  on  behalf  of  the  defendant,  for  Tcnr' mad?to" 

whom  J.S.  fliould  uke  poffeffion,  and  to  be  figned  by  ^ij^*dilcft^ 

Meels  and  it  was  agreed  that  Meckjiould  afterwards  po^ciGon  ae- 

ie  allowed  to  remain  in  poffeffion  for  three  months  without   agreement, whp 

•^^•7       ■'  became  bank- 

payment  of  rent,  he  engaging  to  ufe  carefully,  and  to  rupt  whild  he 

deliver  up  the  fame  in  good  order  \  and  that  the  defend- .  porTellioo,  an4 

ant  ihould  pay  to  Bolton  the  balance  due  to  him  from  pfrat^n  of*  ha 

Meek  on  the  original  purchafe,  and  the  remainder  of  the  Hefd  JhtttWs 

purchafe-money  in  acceptances  of  Meffrs.  Meek  and  Gi7/,  ?^  ^^^^  ^' 

or  bills  indorfed  by  them,  if  the  defendant  held  fo  much,  bankrupt  with- 

*  inthcftau 

(j)  TbU  Qafe  was  argued  at  ScrjMC  Inn.  V^^'  '*  ^'  *'' 

•  and  ^ 
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i8i3«        tnd  the  Temaitider  in  good  bills  or  cafh ;  die  whole  to  be 
.^  calculated  as  cafh  of  the  prefent  time }  Meek  to  deliver 

^Mnfi        an  abftrad  of  the  title  at  his  ezpence." 

The  agreement  was  figned  on  the  day  <^  the  date,  and 
the  transfer  was  notorious  in  the  neighbourhood  and  on 
the  Exchange  at  laverp^l  the  day  after  it  took  place. " 
On  figning  the  agreement  the  defendant  paid  to  Meek^ 
iii  acceptances  of  Meek  and  Gill^  and  in  bills  which  had 
their  indorfement,  6847/.  5*^*  iid.\  which,  with  the  ba- 
lance of  the  purchafe-money  due  to  BoHon^  and  fubfe- 
quently  paid  to  him  by  the  defendant,  (which  proved  to 
be  greater  than  the   parties  at  firft  had  calculated,) 
amounting  to  about  3200/.,  exceeded  the  fum  that  the 
defendant  was  to  pay  under  the  contradl  by  feveral  hnn*^ 
dred  pounds.    On  the  27  th  of  the  fame  month  of  Novent' 
ber^  J.  S.  (mentioned  in  the  agreement)  met  the  defend- 
ant and  Meek  on  the  premifes,  for  the  purpofe  of  making 
an  inventory  and  taking  formal  pofleffion  of  the  pur- 
chafed  property  foic  the  defendant  ^  which  he  accordingly 
did,  and,  in  purfuance  of  the  agreement,  left  Meet  in 
poflei&on  of  the  whole  premifes  except  the  wine-<ellarS| 
of  which,  after  taking  out  a  certain  quantity  of  wine, 
by  the*  defire  of  the  defendant,  for  the  confumption  of 
Meeh  during  his  permitted  refidence  in  the  houfe,  the 
defendant  received  the  keys,  and  has  had  them  in  his 
cuftody  ever  fince.    Meek  continued  in  pofleffion  of  the 
houfe,  furniture,  premifes,  and  ftock,  purfuant  to  the 
agreement,  until  his  bankruptcy,  which  took  place  with- 
in the  three  months,  on  the  24th  December  following. 
When  the  defendant  was  informed  of  the  bankruptcy  he 
fent  a  perfon  to  take  pofleffion,  on  his  behalf,  of  all  the 
property  contraded  for,  and  has  kept  pofleffion  of  the 
fame  ever  fince.    The  affignees  of  Meek  demanded  the 
4  fumi* 
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f ttmituTe,  pidmef >  prints,  and  ftock^  ffmn  the  defendant^ 
which  he  refo&d  to  deliter }  and  (ince  the  bankroptcy  the 
affignees  have  conveyed  the  houfe  to  the  defendant^ 
purfuant  to  the  agreement*  The  queftion  for  the  opinion 
of  the  Court  is,  whether  the  pladntifie  are  entitled  to  re* 
cover.  If  the  Court  (hould  be  of  that  opinion,  the  pre* 
lent  verdiA  to  ftand:  if  of  the  contrary  opinion,  the 
verdia  is  to  be  entered  for  the  defendant 

jLf^/fd^  contended)  that  the  plaintiffs  were  entitled 
to  recover,  this  being  fuch  a  pofleflion  by  the  bankrupt 
as  fell  within  the  fiat,  ai  Jac.  i.  r.  19.  /  1 1.  The  pro- 
perty originally  belonged  to  the  bankrupt,  and  was  fuf- 
fered  to  remain  b  his  pofleffion  after  a  conveyance  of  it 
to  the  defendant;  fo  that  the  cafe  falls  within  the  pre- 
amble^ as  well  as  the  ena£Ung  claufe,  of  the  ftatute,  and 
does  not  admit  of  a  doubt,  which  was  formerly  enter- 
tained, but  iince  has  been  fettled  (a),  whether  the  words 
of  the  preamble  did  not  reftnda  the  ena£ling  claufe. 
But  it  is  fair  to  conclude  that  a  cafe  which  is  within  the 
preamble  is  a  fortiori  within  the  meaning  of  thea£l. 
Then  the  bankrupt,  by  remaining  in  poflei&on  by  per- 
miflion  of  the  true  owner,  became  reputed  owner,  and 
gamed  a  falfe  credit,  the  mifchief  arifing  from  which 
the  ftatute  was  intended  to  obviate. 

Lord  Ellsmborough  C.  J.  It  was  a  part  of  the  con* 
tra£l  that  the  bankrupt  fhould  remain  in  poflelEon  dur- 
ing the  three  months ;  therefore,  during  diat  period  he 
was  in  of  his  own  right,  as  owner,  and  not  by  permif- 
£on  of  the  true  owners  and  as  to  his  being  reputed 

owner. 
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(i^aer,  the  cafe  ftates  that  the  transfer  was  liotorious.  Kd 
perfon  was  deceimed.  Betides,  reputed  ownerihip  is  t 
U£t^  which  ought  to  have  been  found  to  Taife  the  qurf« 
tion  at  alL  It  might  have  been  a  very  different  thing, 
if  :tfae.bax&rupt  had  retained  the  pofieflion  without^  its 
bciilg  a  part  of  the  contraA. 

Per  Curiam^  Poftea  to  Ae  Plaintiff. 

Scarlett  was  foi;  the  defendant. 


rue/Jay,  BayLt  and  Others,  Aflignees  of  Luck  raft,  a 

'^  "  .*  Bankrupt,  again/i  Schofield  and  Another. 

Where  ttr«!er,  rpjjjj  ^^^  an  aftion  for  money  had  and  received,  tried 

upon  being  ar-       Jt  '  r  <rN  * 

reftcdforadcbt   •       at  the  £r»^  affizes  for  the  county  of  JDrvw,  1812, 
from^thc*  officer  before  CiamireJ.,  when  a  verdiA  was  found  for  the 
the  hSfe"or     plaintiffs  for  425/.,  fubjeft  to  the  opinion  of  the  Court 
tr  S;p'by  <^n  *e  following  cafe : 
thcoffi^r  and         (jn  the  ayth  of  February  1810,  Xr/rir^  being  then 

the  honfe,  but     a  trader  at  Plymouthf  and  indebted  to  the  defendants  in 

was  denied  and  ft* 

the  door  kept     the  fum  of  7.S4L  for  goods  fold,  the  defendants  drew  a 

h*  lemaiMd*      hill  of  exchange  upon  him  of  that  date  for  the  amount, 
ihtrfie  did  if    payable  at  fix  months,  which  Lucirafi  accepted,  but,did 
for  fear  of  other 
creditors;  and 

when  it  was  dark  returned  home  to  hts  own  fioule  and  ga^  dIrcAtons  to  deny  him  to  any 
one  that  calledt  and  continued  nearly  a  month  in  his  bed-chamber :  Held  that  this  con* 
flitutcd  one  or  more  aA  or  a^ls  of  bankruptcy,  under  the  words  of  the'ddtute,  <*  begin* 
tiitig  to  keep  hoaf^,*'  or  **  .otbcrwiic  ahienting  him(clf  ;**  and  a  creditor  of  the  bankrupt, ' 
who  had  fued  out  a  writ  ag^infl  htm,  and,  without  proceeding  upon  it,  afterwards  received 
from  him  a  bill  of.cxdiaitge  in  pact-payment  of  his  debt,  after  being  appri&d  that  there 
had  been  a  meeting  of  his  creditors,  and  that  the  bankrupt's  affairs  at  that  time  were 
only  capable  of  paying  the  demands  of  Ids  creditors  by  inflalments,  although  he  was 
aifured  by  the  bankrupt's  agent  that  they  would  come  round,  was  liable  to  refund  the 
proceeds  of  fuch  bill  to  the  affignees  of  the  bankrupt,  as  a  payment  not  in  the  ufual 
courfe  of  trade,  and  before  notice  of  bit>  iofolveficy. 

not 
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not  pajr  nrhen  due.    On  the  iftof  Jmr^^fdllowing,  Lad^        (9i^« 

rrfi  being  then  hrAet  indebted  to  the  defendants  in  the        

fum  of  562A  12/.  9</*  for  other  goods^  fent  diem  a  bill  of        <i^ji 
exchange  of  that  date  drawn  on  Hani/on  for  die  laft- 
mentioned  fum,  at  five  months,  which  bill  not  being 
accepted,  the  defendants'  attorney  wrote  to  Luchrqfi  on 
the  26th  of  Julf^  calling  on  him  for  payment,  and  de- 
firing  the  amount  to  be  remitted  by  return  of  poft  td 
prevent  his  farther  interference.     Qa  the  9th  of  Augtsfl^ 
Lucbrafi  being  then  indebted  to  the  defendants  and  feve* 
lal  other  peribns,  particularly  to  one  Henry  Jf^iUs,  in  the 
fum  of  I35A>  was  arrefted  at  his  fuit,  and  taken  by  die 
officer  who  arrefted  him  to  a  public  hoafe  in  P/ymouti, 
at  his  own  defire,  but  efcaped  from  the  officer  at  the  door  ' 
of  the  houfe.    He  was  immediately  purfued  by  the  offi« 
cer,  but  fled  from  him  into  the  houfb  of  another  petfon, 
into  which  die  officer  was  certain  that  he  entered,  and 
enquired  for  him  there,  but  he  being  denied  by  fome  one 
within  the  houfe,  and  the  door  kept  faft,  the  officer  did 
not  break  it  open,  but  departed  aqd  did  not  fee  Lischrt^ 
afterwards,  but  the  money  for  which  be  was  fa  anoefted 
was  paid  within  three  or  four  hours  after  by  Luckrafi^ 
attorney.  Afterwards  on  the  fame  ixyLvcirafi  was  feen  by 
a  perfon  at  the  houfe  whither  he  flejl  in  a  two  pair  of 
ftairs  rooip^  to  whq^n  he  (aid  that  he  bad  been  arrefted 
on  that  day,  and  the  debt  was  paid,  but  that  he  remained 
there  for  fear  of  being  oppofed  by  fome  other  creditors* 
When  it  was  dark  he  went  home  to  his  own  houfet  and 
gave  direAions  to  deny  him  to  any  body  that  called,  and 
from  that  time  he  cominued  nearly  ^  month  in  his  bed* 
chamber,  except  coming  down  on  Sundays  for  a  little 
air.    On  the  nth  oi  Auguft  a  commiffion  of  bankrupt 
ifliied  againft  Luclraft^  but  it  appearing  afterwards  to 

the 
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i8i3«        the  parties  who  fued  it  out  that  his  property  was  far 
""""^        more  than  fufficient  to  pay  all  his  debts,  and  that  he  only 
igainfi        required  time,  it  Vas  not  proceeded  upon,  but  advertife- 
B071CI.D.     j^j^^^j  ^^^  publiihed  in  two  of  the  public  newfpapers  for 
conrening  a  meeting  of  his  creditors  on  the  3 1  ft  of  Augufi^ 
which  was  accordingly  held,  when  it  was  un^nimoully 
refolved  by  the  creditors  prefent,  that  Luchraft^  with 
the  ai&ftance  of  his  attorney,  ihould  forthwith  advertife 
all  his  lands  for  fale,  difpofe  of  all  Eis  other  effefts  as 
fpeedily  as  adinfeable,  colle£l  all  monies  due  to  his 
eftate,  and  divide  the  fame  proportionably  amongft  his 
creditors  as  the  proceeds  ihould  come  to  hand.     Luck* 
raft  and  his  attorney  accordingly  proceeded  to  carry 
this  refoltttion  into  ttkOt  \  by  advertifing  the  land  and 
getting  in  as  much  of  the  property  as  poflible,  with  which 
many  payments  were  made  to  creditors  in  proportion  to 
their  refpe£Uve  debts.    On  the  aad  of  Augufi  Luchrtff% 
iittomey  wrote  a  letter  to  the  defendant's  attorney,  upon 
the  fubjeft  of  his  letter  to  Luclraft  of  the  26th  of  Jtdy^ 
demanding  payment   of  the  draft  for   562/.  I2x.  91/;, 
when  he  apprized  him  of    the   above  advertifements 
in  the  newfpapers,  calling  a  meeting  of  the  creditors 
on  the    31ft  inftant,    and    requefted   the    defe!?dants 
to    depute  fome   friend   to  attend  that  meeting    on 
their  behalf,    ftating  that  he  hoped   dien  to  make  it 
appear  that  Luckrajfs  debts  were  about  io,ooo/.,  and 
his  efieAs  worth  14,000/.,  and  to  obtain  a  licence  for  a 
few  months  to  arrange  his  afiairs,  and  pay  every  one 
20X.  m  the  pound.    The  letter  alfo  ftated  that  Luclrafft 
principal  property  confifted  in  houfes,   all  of  which 
were  more  or  lefs  incumbered,  and  that  the  great  diffi- 
culty or  delay  in  fettling  his  affairs  would  be  in  convert- 
ing this  property,  as  houfes  in  Plymouth  were  then  really 

a  dru^ 
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a  drug,  but  that  every  ftep  would  be  taken  to  get  tid 
of  them,  even  at  a  facrifice,  in  order  to  wind  up  the  matter. 
On  the  2d  of  September  following  Luclraff%  attorney  not  *'oitanfi 
having  heard  from  the  defendants'  attorney,  wrote  to  the  «"«'"*•■* 
defendants  as  follows ;  "  So  long  Gnce  as  the  22d  ulu  I 
^  replied  to  your  folicitor  in  anfwer  to  a  letter  which 
'<  my  client,  Mr.  Luckraft^  had  received  on  the  fub^ 
'<  je£l  of  the  monies  due  from  him  to  you,'  and 
*(  I  dated  that  I  had  by  advertifement  called  a  meeting 
■*  of  Mr.  Luckraff^  creditors  in  order  to  lay  before  them 
'<  a  general  ftate  of  his  affairs,  and  as  1  hoped,  and 
<<  which  proved  the  cafe>  to  prove  to  them  jthat  although 
^<  he  at  this  time  labours  under  a  temporary  embarraffi 
<<  ment,  yet  that  he  ftill  is  a  very  folvent  man.  I  flattered 
(c  myfelf  I  fliould  have  had  your  folicitor's  reply,  con- 
<<  taining  your  fentiments  on  the  fubjefl  before  the 
<<  meeting,  as  I  had  not,  I  now  flate  to  you,  the  Ctua'* 
*^  tion  of  the  affairs,  and  what  took  place  at  the  meet* 
«  ing,  and  have  great  pleafure  in  affiiring  you  that  I 
<<  was  there  enabled,  moft  fati$fa£lorily,  to  lay  before 
«*  them  a  ftatement,  (a  copy  whereof  I  now  fend  you,) 
<<  which  not  only  gave  general  fatisfaflion,  but  drew 
"  from*  every  one  prefent  (with  the  exception  of  on# 
*'  gentleman,  who  was  a  n^ortgagee  iii  pofleflion  for 
<<  about  700/.,  and  faid  he  could  not  wait  longer,)  an 
^*  immediate  confent  to  wait  a  few  months,  not  exceed^ 
<(  ing  fix,  to  enable  Mr.  Luckraft  to  fell  his  eftates  and 
<<  convert  his  other  effedls,  and  if  ncceflary  they  would 
^  all  agree  to  execute  a  deed  to  that  eflFedl,  but  whether 
<<  fucb  will  be  necefTary  is  not  at  prefent  determined. 
"  The  caufe  of  Mr.  Luckrdff%  embarradinent  is  a  very 
<'  heavy  and  lofing  contract  he  has  had  for  two  yean 
*^  paft  in  the  vi£lualling  office,  to  complex  Vi^ch  he 
Vol.  I.  A  a  <(  has 
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1813.        «  has  been  obliged  to  take  up  fums  on  mortgage  ill 

"~~       "  all  dirediions.    The  commiffioners  of  the  viftuaUing 
Baylt  - 

agatttft        «  office  have,    however,   agreed  to   allow  mm  about 

«'Xooo/.  in  part  remuneration  of  his  lofles.    The  re* 
«  mainder  of  the  3000/.,  ftated  to  be  due  to  him  from 
<«  the  viaualling  office  will  be  forthcoming  in  three  or 
<*  four  months.     I  am  therefore  to  entreat  your  confent 
*«  to  follow  the  fteps  of  the  other  creditors,  and  I  have 
**  no  doubt  but  in  three  or  four  months,  or  perhaps 
<*  fefs,  both  you  and  every  other  creditor  will  be  fully 
<«  paid/'     In  reply  to  this  letter  the  defendants  wrote  to 
Luchraffs  attorney  on  the  6th  of  Septembery  acknowledg- 
ing its  receipt,  and  ftating  that  had  Luchraff^  conduA 
to  them  been  that  of  a  fair  iradefman,  they  would  not 
have  heiitated  to  agree  to  any  meafufes  that  might  be 
beneficial  to  himfelf  and  the  creditors,  but  as  it  was  he 
could  not  expe£t  much  lenity  from  them ;  that  they  had 
come  to  a  determination  not  to  fign  any  deed  of  truft, 
nor  to  let  the  bufinefs  (land  over  for  fome  months,  as 
requefted,  without  fecurity  j  that  \£  Luchrafi  covXA  ixxx* 
nifli  them  with  fuch  fecurity  as  they  might  approve,  to 
pay  his  debt  in  fix  months  from  that  time,  they  had  no 
obje£lion  to  wait  fo  long,  if  not,   thp  law  (hould  have 
its  force,  and  he  fhould  hear  from  them  accordingly. 
Luckraff%  attorney  replied  on   the  27th   of  September^ 
that .  he  was  forry  the  defendants  were  not  inclined  tQ 
grant  the  indulgence  requefted,  that  he  pledged  himfelf  to 
them  that  there  was  no  doubt  that  Luckraft  would  be  able  to 
pay  every  one  iff  full j  and  have  a  very  confiderable  balance  left; 
that  he  had  been  informed  by  his  agent  in  London^  that 
the  defendants  not  only  refufed  to  receive  300/.  on  ao» 
count,  but  threatened  arreft^  he  would  therefore  endea- 
Tour  to  fend  diem  one  half  of  their  debt^  or  fay  420/. 

7  fcy 
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by  return  of  pofti  provided  they  would  be  content  to  wait 
three  months  for  the  remadnder>  by  which  time  he  had  not 
the  leaft  doubt  he  ihould  be  quite  enabled  to  fettle  with  eiMnft 
them  and  every  other  creditor.  By  return  of  pod  Luck^ 
raffs  attorney  received  a  letter  from  a  clerk  of  the  defen- 
dants, informing  him  they  were  from  home*  and  that  hi^ 
letter  of  the  27th  would  be  laid  before  them  on  their  re- 
turn :  the  letter  added^that  more  than  a  week  previoufly  tQ 
his  agent's  waiting  upon  them  with  the  30o/.>  they  had 
taken  out  a  writ  againft  Luckraft.  On  the  2d  of  ORdtr 
the  defendants'  attorney  wrote  to  Luckraffs  attorney, 
that  if  he  would  remit  420/.  and  the  cofts,  together 
with  the  underfheriff  *8  and  o£Eicer's  charges  by  return 
of  poft,  with  Luckraffs  note  payable  in  London  at  thret 
months  for  the  balance  and  intereft,  they  would  accept 
it,  that  this  offer  was  made,  and  muft  be  accepted  with- 
out prejudice  to  the  defendants,  if  not  complied  .with 
immediately.  On  the  nth  of  OBoker  Luckraft* s  at- 
torney replied  that  he  had  been  abfent  from  home,  and 
was  only  juft  returned,  fince  which  he  had  been  endea- 
vouring, if  he  could,  to  raife  fuflicient  cafh  of  Luckraft 
to  remit  the  420/.  and  coils,  but  had  not  been  able  to 
mufter  quite  fo  much,  having  been  obliged  to  pay  every 
one  a  little  as  it  came  to  hand,  and  as  yet  had  paid  no. 
other  creditor  any  thing  like  the  proportion  then  inclofed 
for  the  defendants,  that  he  had  fet  afide  420/.,  the  pro- 
duce of  a  navy  bill,  hoping  it  would  have  fatisfied  the 
defendants,  and.induced  them  not  to  take  hoftile  mea- 
fares,  but  of  this  ftep  they  were  to  judge,  and  although 
he  regretted  the  cxpcnccs  of  an  original  writ,  he  at  the 
fame  time  thanked  tliem  far  itaying  proceedings.  The 
letter  then  went  on  thus,  <<  I  now  inclofe  you  Mefirs*. 
<'  Sjfmons  and  Co/s  draft  on  Stephinfon  and  Co.  for 
A  a  2  ««  425/., 
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1813.        «  425/.,  which  18  -the  moft  I  can  at  this  time  muftefy 
.,  •<  and  I  declare  to  you  I  have  not  the  fmalleft  doubt  thaf 

BilTLT  ' 

againfi  M  within  three  monthsi  from  this  time,  I  (hall  hare  fuf- 
^  Bcient  ca(h  pafs  through  my  hands  to  be  able  to  re* 
<<  mit  you  the  full  balance,  and  therefore  (hall  conCder 
*<  you  will  not  prefs  us  to  incur  the  additional  heavy  ex- 
*<  pences  of  fpecial  bail  during  the  next  term,  as  I  have 
•«  not  a  (hadow  of  doubt  but  that  e*er  Hi/ary  term  ar- 
*  rives  your  clients  will  be  fully  paid.'*  The  'indofed 
bill  was  dated  the  ixth  of  OStober  18 10,  papble  thirty 
days  after  date,  and  was  indorfed  to  the  defendants, 
and  the  value  for  which  it  was  drawn  was  part  of  the 
produce  of  Luchraff%  eftate,  received  by  his  attorney, 
oil  his  account,  and  paid  by  him  to  the  drawers  of  the  - 
bill  on  the  day  of  its  date,  as  a  confideration  for  the 
£ime,  for  the  purpofe  of  remitting  it  on  Luchrajf%  be- 
half to  the  defendants.  It  was  received  by^  the  defen- 
dants on  the  13th  of  OHober^  and  was  paid  to  them 
when  due.  On  the  13  th  of  OBober  the  defendants'  at- 
torney wrote  to  Ltichraff%  attorney,  deiiring  him  to  fend 
the  note  required  in  his  former  letter  for  the  balance  of 
the  debt  and  cofts,  and  intereft  then  due,  as  well  as  for 
the  three  months  the  note  would  have  to  run,  upon  doing 
which,  and  paying  the  officer's  charges,  the  bufinefs 
would  be  fettled.  To  this  LuckraJVs  attorney  replied 
on  the  z6th  of  OBober ,  that  he  could  not  fend  him  the 
note  payable  in  London^  as  required^  but  had  inclofed 
him  Luckraff%  promiflbry  note  for  456/.  I2/.,  bemg  the 
amount  of  the  balance  for  principal  and  intereft  on  both 
the  bills  of  exchange^  calculated  to  the  nth  of  January 
next,  when  tlie  note  would  become  due,  and  he  re- 
queded  him  to  return  the  bills  of  exchange,  in  lieu  of 
which  the  inclofed  note  was  lenl.  The  letter  further 
5  ftaied 
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ftated  that  he  had  calculated  the  iatereft  on  the  bill  for 
S6iL  I  IS.  9//.  from  the  day  it  was  drawn,  according  to 
his  fuggeftion,  though  in  ftri^nefs  no  intereft  was  due 
thereon  till  it  became  due,  for  it  might  be  paid  then,  Sciiotiit*. 
although  acceptance  had  been  refufed }  that  he  hoped, 
however,  if  it  was  regularly  paid  (as  he  expe£led),  that 
the  defendants  would  make  fome  allowance  to  Luclraft 
on  account  of  intereft  and  cofts.  In  purfuance  of  this 
letter  the  defendants*  attorney  returned  the  two  bills. 
At  the  trial  Luckraft\  attorney  was  examined  for  the 
plaintiffs,  and  on  crofs^xamination  ftated  that  at  the 
rime  the  bill  of  the  nth  of  OSober  was  paid  to  the 
defendants,  he  afTured  them  that  Luckrafi  was  a  folrent 
man ;  that  he  believed  him  to  be  fo,  and  thought  he 
would  come  round  ;  and  that  under  that  reprefentation 
the  money  was  paid.  On  the  loth  of  December  i8ro 
the  former  commiilion  of  bankrupt  iflued  againft  Luck^, 
raft  was  fuperfeded,  and  another  commiffion  dated  on 
that  day  was  iflued  againft  him  on  the  petition  of  his 
attorney,  to  whom  he  was  indebted  in  700/.,  (as  was 
admitted  in  the  outfet  of  the  argument,  before  the  ptb 
oi  Augufti)  under  which  commiflion  he  was  duly  de- 
clared si  bankrupt,  and  the  plaintiffs  afterwards  chofen 
affignees,  and  this  adion  is  brought  by  them  to  recover 
the  faid  fum  of  425/.,  as  money  had  and  received  by  tht 
«lefendants  to  their  ufe  as  fuch' affignees.   . 

The  queftions  for  the  opinion  of  the  Court  are, 
I  ft.  Whether  under  the  above  circumftances  Xt^ir^ 
committed  an  aft  or  afts  of  bankruptcy  before  the  de* 
fcndants  received  the  faid  425/. :  2dly,  Whether  the 
faid.425/.  was  under  the  above  circimiftances  really  and 
bona  fide,  and  in  the  ufual  and  otdtnary  courfe  of  trade 
A  a  3  and 
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xSi3*        and  dealing,   received  by  the  defendants  of  Luclraft 

tr      '        before  fuch  time  as  they   knew,   underftood.   or  had 
Batlt  ^  '  ' 

mgfdnfi  notice  that  he  was  become  a  bankrupt,  or  was  in  infol- 
vent  circumftances.  If  the  Court  fliall  be  of  opinion 
in  the  negative  upon  the  firft  queftion,  or  ih  the  af&r- 
mative  upon  the  fecond,  then  the  verdift  is  to  be  *  fet 
afide  and  a  nonfuit  entered^  otherwife  the  verdi£);  is  to 
(land. 

Bayly  for  the  plaintiffs,  contended  upon  the  i  ft  quef- 
tion,  that  Luclraft  committed  an  ad  of  bankruptcy  on 
the  pth  of  Auguft,  by  efcaping  from  the  cuftody  of  the 
oiGcer,  taking  refuge  in  the  houfe  of  another,  and  being 
there  denied,  whilft  the  doors  were  kept  clofe.  This 
he  faid  was  a  **  beginning  to  keep  houfe"  within  the 
words  of  the  ftat.  i  /•  i .  r.  1 5.  and  it  makes  nodifference  that 
the  houfe  where  he  was  denied  was  not  the  houfe  of  the 
bankrupt ;  for  in  a  cafe  cited  by  Buller  J.  in  Colkett  v. 
Freeman  (a),  the  denial  was  at  the  houfe  of  a  friend  \ 
and  yet  Lord  Mansfield  held  it  would  be  fufficient  to 
conftitute  an  z€t  of  bankruptcy.  The  houfe  in  which 
the  bankrupt  ihuts  himfelf  upand  is  denied,  may  be  con- 
fidered  as  his  houfe  for  the  time.  And  in  like  manner  it 
was  refolved  in  Holroyd  v.  Gnvynne  (3),  that  a  trader  by 
departing  from  a  mere  temporary  reGdence  committed  an 
aA  of  bankruptcy.  ^Bayley  J.  That  was  holden  an  zEt' 
of  bankruptcy  under  another  branch  of  the  ftatute,  viz., 
<«  otherwife  abfenting  himfelf.'*]  At  all  events  there 
•  was  a  "  beginning  to  keep  houfe,"  from  the  time  that 
the  bankrupt  returned  home  and  gave  diredions  to  be  de* 
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nicdy  and  afterwards  continued  {hut  up  in  his  own  houfe  iSij. 
for  nearly  a  month.  An  a£lual  denial  to  a  creditor  is  — 
not  neceflUry  ;  if  the  trader  fecludes  himfelf  to  avoid  the  againjt 
importunity  of  his  creditors,  that  will  be  fufEcient,  accord- 
ing^ to  Lord  ElUnbffrougb  C.  J.  in  Dudley  v.  Vaughan  {a). 
So  in  Robtrtf$n  Y.J^iddell{b)y  and  Williams  v.  Nunn  {c)^ 
it  was  held  that  if  a  trader  depart  the  realm,  or- from 
his  dwclling-houfe,  with  intent  to  delay  his  creditors^ 
thofe  are  a£ls  of  bankruptcy  without  proof  of  any  a£tual 
delay.  And  the  fame  do£trine  holds  as  to  ''  a  begin- 
<<  ning  to  keep  houfe/'  becaufe  it  fatisfies  the  words> 
*<  to  the  intent  or  whereby  his  creditors  may  be  delayed/* 
which  refer  to  all  the  other  a£ls  of  bankruptcy  before 
enumerated.  2dly,  The  payment  was  not  in  the  ordinary 
courfe  of  dealing,  neither  was  it  before  fuch  time  as  the 
defendants  had  notice  of  the  bankruptcy  or  infolvency 
of  Luckrafti  I  ft,  It  was  not  in  the  ordinary  courfe  of 
dealing}  inafmuch  as  the  bill  which  was  given  in 
payment  of  the  goods  was  renewed  by  another  bill, 
which  included  intereft  from  the  day  when  the  firft 
bill  was  drawn,  inftead  of  the  day  when  it  became  due  ; 
Vernon  v.  Hale  (J),  Pinkerton  v.  Marjball  {e)^  and 
Bradley  y.  Claris  if  )h  "With  refpeft  to  the  defendants 
having  notice  of  the  infolvency,  the  whole  correfpon^ii 
dence  (hews  that  they  had  notice  that  the  bankrupt's 
property  was  under  fuch  embarrafTments,  that  although 
ultimately  it  might  prove  fufEcient,  yet  at  the  time  it 
was  unable  to  liquidate  his  debts:  which  is  the  very 
meaning  of  infolvency.     As  to  the  belief  of  the  bank-^ 


{a)  X  Camp.  N.F.C.  aya.  {h)  gJSafl,  487. 

(c)  X  Taunt,  17©.  {d)  %  T,R,  648. 

(f)  «  if.  5/.  334.  if)  5r.Ji.i97. 
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rupt's  attorney,  it  could  hare  no  weight  when  oppofed 
to  the  (zGts  which  were  communicated  to  them. 

Burroughs  contril.  Neither  of  the  a£ts  relied  upon  a$ 
zBts  of  bankruptcy,  fall  within  the  meaning  of  the 
words  ^  beginning  to  keep  houfe/'  As  to  the  firft  it 
does  not  appear  that  the  denial  to  the  officer  at  the 
houfe  to  which  Luckraft  fled,  was  made  in  confequence 
of  any  dirediions  given  by  him  \  and  as  to  the  fecond, 
^though  when  he  returned  to  his  own  houfe  he  gave 
dire£iions  to  be  denied,  it  is  not  ftated  that  any  creditor 
called,  fo  that  there  was  no  adlual  denial,  which  is  the 
ufual  evidence  of  a  beginning  to  keep  houfe.  Nor  have 
the  words  of  the  ftatute  «  otherwife  abfenting  himfelf," 
been  extended  to  a  cafe  like  the  prefent.  The  other 
queftiqn  which  turns  upon  the  19  G.  2.  c.  32.  is  per- 
haps more  properly  a  queftion  of  faft  than  of  law ; 
that  the  debt  was  originally  contraded  in  the  ordinary 
courfe  of  trade  there  can  be  no  doubt ;  and  according  to 
the  cafes  of  Calvert  v.  Lingardy  Holmes  v.  Wenmng* 
Ion  (4),  and  Cox  v.  Morgan  (3),  the  payment  may  be 
eonfidered  fo  alfo ;  for  it  was  a  payment  by  compttlfion^ 
and  as  fuch  protefled  by  the  ftatute.  And  although  in 
Om  v.  Morgan^  Chambre  J.  diflTered  from  the  other 
Judges,  yet  he  admitted  the  authority  of  the  preceding 
eafes. 

Bayly  in  reply.  In  Cox  r.  Morgan  the  creditor  ufed 
due  legal  diligence  in  obtaining  his  debt,  by  commenc- 
ing an  adiipn  againft  the  bankrupt  and  arrefting  him^^ 
f^nd  that  was  the  point  on  which  the  decifion  turned. 

(«)  %Bcf,&Pul,  399.  n.  [h)  »  Bof^PuLz^Z. 
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No  fuch   diligence  was  ufed  in  this  cafe,  but  on  the  1813. 

contrary,  time  was  given  for  payment,,  and  intcreft  taketi  — — 
by  way  of  premium  for  the  indulgence.    That  decifion         aiahft 


therefore  does  not  apply  5  and  in  Hovit  ▼.  Brrufning  (tf ), 
Lord  El/ifiborougiC.  J.  faid  that  if  that  cafe  had  been  the 
fame  as  Cox  v.  Morgan  he  diould  have  inclined  to  tfa^ 
opinion  of  Chambre  J. 

Lord  Ellenborough  C.  J.  There  are  two  points  in 
this  cafe  tcferred  to  the  confideration  of  the  Court. 
The  firft,  whether  Lnchraji  committed  an  a£^  of  bank* 
ruptcy  on  the  9th  oi  Auguft  1810.  The  fa{is  refpeding 
that  point  are  thefe;  that  Luclraji  was  arretted  upon 
procefs  again  ft  hiip  and  taken  to  a  public  houfe,  but 
efcaped  and  fled  from  the  door  to  another  houfe,  where 
he  was  denied,  but  not  by  his  orders ;  and  therefore  that 
circomftance  fliould  not  be  preffed.  He  remained 
however  in  the  houfe  until  dark,  intending  to  delay  his 
creditors.  I  think  this  was  not  a  departing  from  his 
dwellihg-houfe,  but  that  it  was  emphatically  an'abfenting 
himfelf  within  the  words  of  the  ftatute.  Then  comes  a 
fecond  a£V ;  when  dark  he  returned  home,  the  next  day 
gave  orders  to  have  hinafelf  denied,  and  there  continued 
nearly  a  month  in  his  chamber.  Indeed  it  has  not  been 
much  contended  that  the  ad:  of  bankruptcy  is  not  made 
out.  The  next  queftion,  and  the  moft  important  one,  is, 
whedier  the  payment  by  Luckrafi  was  a  payment  boni 
fide  and  in  the  ufual  and  ordinary  courfe  of  trade,  within 
the  19  G.  2.9  before  fuch  time  as  the  defendants  had 
notice  that  he  was  become  bankrupt,  or  was  in  infolvent 
circumftances.    It  may  be  admitted  that  they  did  not 
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1813.  know  that  he  was  a  bankrupt,  but  how  does  the  cafe  (land 
"— ""*  with  refpeft  to  their  kpowledge  of  his  being  in  infolyent 
agahift  circumftances  ?  By  infolvent  circiimftances  is  meant 
that  a  perfon  is  not  in  a  condition  to  pay  his  debts  in  tho 
ordinary  courfe»  as  perfons  carrying  on  trade  ufually  do* 
Looking  at  the  letter  of  the  i  ith  of  OHober  which  in* 
clofed'the  bill,  it  emphatically  (hews  him  to  have  been 
in  infolvent  circumftances.  It  fpeaks  of  his  being  unable 
to  mufter  a  fufficient  fum,  and  of  his  having  been  obliged 
to  pay  every  one  a  little  as  it  came  to  hand.  Can  that 
payment  then  be  faid  to  be  in  the  ordinary  courfe,  when 
a  tnan  confefles  he  is  obliged  to  pay  by  minute  portions 
to  each  of  his  creditors  ?  It  is  more  like  a  diftributioii 
under  a  deed  of  compofition,  than  a  payment  by  a  trader 
appearing  openly  at  his  counter.  I  fhould  fay  that  thia 
was  not  the  mode  in  which  a  folvent  man  proceeds.  But 
we  have  been  prefied  by  arguments  to  (hew  that  this  is  a 
cafe  where  legal  diligence  was  ufed  to  enforce  payment. 
That  cafe  has  been  fo  much  confidered^  and  decided  by 
fo  many  Judges,  that  I  ihould  be  forry  to  fay  any  thing 
which  might  feem  to  caft  a  doubt  upon  it.  But  it  is  an 
exception,  and  may  be  confidered  as  an  anomalous  cafe^ 
I  do  not  lay  much  ftrefs  on  the  ciicumftance  of  paying 
intereft,  becaufe  a  man  who .  is  folvent  may  very  fairly 
pay  intereft ;  as  for  inftance,  where  goods  are  fold  upon 
credit,  and  the  money  not  paid  until  after  the  time  of 
credit  is  run  out,  intereft  may  be  paid  for  fuch  time  as 
the  credit  has  been  exceeded.  I  therefore  do  not  think 
the  circumftance  of  paying  intereft  weighs  much  on  one 
fide  or  the  other  \  it  does  not  import  infolvency  except  as 
far  as  the  not  paying  at  the  proper  time  may  be  deemed 
a  circumftance  of  infolvency.  What  I  principally  rely 
on  is  the  a£tual  ftate  of  incapacity  to  pay  except  in  fmall 
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portions,  by  muftering  as  much  as  could  be  ratfed  out  of     .  i8i3« 
the  ordinary  courfe.     In  Southey  v  Butler  {a\  where  a        ^ 
trader  who  was  detained  in  prifon  for  debt,  fent  for  his        «x^>/^ 
creditors  and  paid  them  all  in  full  except  one,  it  was 
held  that  fuch  payment  was  not  in  the  ordinary  courfe* 
Neither  do  I  tliink  this  was :  here  the  debts  were  not  paid 
in  full ;  and  although  I  do  not  rely  on  the  payment  of 
iutereft,  yet  it  is  an  ingredient  to  fhew  it  not  in  the  ordi«> 
nary  courfe.     With  refped  to  the  opinion  of  Luckraft% 
.attCMney,  that  be  beUered  him  to  be  folvent,  and  that  he 
would  come  round,  the  very  term  <<  come  round"  im-- 
ports  that  he  was  not  then  folvent  \  befides  if  it  were 
otherwife,  his  belief  can  have  no  weight  when  oppofed 
to  the  letters. 

Grose  J.  I  am  of  the  fame  opinion.  There  were  clear 
a£is  of  bankruptcy  committed  on  the  9th  of  Augufl^  and 
on  the  following  dayv  by  the  bankrupt's  fecreting  himfelf 
within  his  own  houfe.  With  refpeA  to  his  being  in  in- 
folvent  circumftances,  it  is  true  indeed  that  the  attorney 
ftated  that  he  believed  otherwife,  but  his  letters  upon 
that  fubjeft  pronounce  judgment  againft  himfelf,  (hewing 
that  the  bankrupt  was  infinitely  diftrefTed.  As  to  the 
money  having  been  paid  in  the  ufual  and  ordinary  courfe 
of  trade,  I  cannot  fay  that  money  paid  by  driblets  by  a 
perfon  who  felt  himfelf  to  be  iiifolvent  was  fuch  a  pay* 
ment.  Then  as  to  the  knowledge  of  the  party  who  re- 
ceived the  money,  looking  at  the  correfpondence^  it  is 
impoifible  to  doubt  whether  he  was  ignorant  of  it. 

Le  Blanc  J.  This  is  an  ad:ion  brought  by  the 
aflignees  oiLuehrafi  againft  the  defendants  to  recover 
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1813.  from  them  a  fum  of  money  which  they  received  as  tho 
produce  of  a  bill  remitted  to  them  by  the  bankrupt  after 
•?<«!/?  ^  his  bankruptcy.  The  firft  queftion  is,  whether  a  pre- 
vious  a£i  of  bankruptcy  had  been  committed ;  and  then 
comes  the  queftion,.  whether  the  money  was  paid  in  the 
ordinary  courfe  of  trade,  and  before  the  party  who  re* 
ceived  it  knew  of  the  infolvency.  With  refpecb  to  the 
ftA  of  bankruptcy  the  fa£ls  are  thefe ;  on  the  9th  of  Au^ 
gufi  LucJtraft  was  arrefted,  but  efcaped  to  the  houfe  of 
another,  where  he  fliut  himfelf  up,  fo  that  the  officer 
arrefting  could  not  get  accefs  to  him.  He  (laid  there 
during  the  remainder  of  the  day  expreffing  his  fears  of 
encountering  other  creditors.  When  dark  he  returned 
home,  and  gave  direAions  to  be  denied,  and  confined 
himfelf  nearly  a  month  in  his  bedchamber,  with  excep- 
tion of  Sundays.  There  was  no  evidence  of  any  zGtusA, 
denial,  but  a  denial  is  not  one  of  tlie  z€ts  of  bankruptcy 
enumerated  in  the  (tatute.  It  has  indeed  been  received 
as  conclufive  evidence,  if  unexplained,  of  an  a£t  of  bank- 
ruptcy, by  beginning  to  keep  houfe }  but  it  is  not  the 
only  evidence  by  which  an  aflfc  of  bankruptcy  may  be 
eftabliflied.  It  may  be  proved  alfo  by  evidence  of  his 
nbfenting  himfelf,  or  of  his  keeping  his  houfe  with  intent 
to  delay  his  creditors ;  as  in  this  cafe,  when  upon  his  re* 
turn  home,  he  explained  his  motives  for  (hutting  himfelf 
up  in  his  bedchamber.  There  is  no  doubt  therefore  that 
,  upon  one  or  both  of  thefe  grounds  an  zGt  of  bankruptcy 

was  committed.  That  brings  it  to  the  next  queftion, 
whether  the  payment  was  protefled  as  being  a  payment 
in  the  ordinary  courfe  of  trade,  and  without  knowledge 
of  his  infolvenoy.  I  Oloald  feel  great  difficulty  in  faying 
that  this  was  In  the  ordinary  courfe.  The  defendants 
irere  creditors  upon  a  biU  of  exchange,  which  being  dif- 
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honored,  they  applied  for  payment,  and  afterwards  ffied  18 13* 
l>ut  procefs,  but  did  not  enforce  it  by  arrefting  Luchrc^  — — 
but  commenced  and  continued  a  correfpondenoe  from  ^  tiimnfi 
the  aad  oiAugufi  to  the  i6th  oiOBober^  and  on  the  13th 
of  OBober  received  the  bill  in  queftion  in  part  payment  of 
their  debt.  During  that  period  the  bankrupt's  attorney 
was  in  the  courfe  of  informing  them  of  the  fituation  o£ 
his  affairs.  The  queftion  is,  whether  he  was  not  then  in* 
fdvent.  I  take  infolvency  as  it  refpe£ls  a  trader  to  mean 
that  he  is  not  in  a  fituation  to  make  his  payments  as 
.  ttfual.;  and  that  it  does  not  follow  that  he  is  not  infoWent, 
becaufe  he  may  ultimately  have  a  furplus  upon  the  wind* 
ing  up  of  his  affairs.  The  letter  of  the  2  ad  of  Auguft 
refers  to  the  advertifement  in  the  newfpapers  refpe&ing 
the  bankrupt's  affairs,  and  refpe&ing  a  meeting  of  hit 
creditors,  fo  that  on  that  day  the  defendants  were  ap« 
prized  of  thofe  circumftances.  That  information  was 
followed  up  by  an  account  of  what  pafled  at  the  meeting. 
The  defendants  ftill  go  on  until  the  13th  of  OBober  with- 
out inforcing  their  demand  by  fervice  of  procefs,  and  art 
in  that  interval  informed  that  the  bankrupt  is  paying 
money  to  his  creditors  in  driblets.  They  then  receive 
the  bill  in  queftion  for  part  of  their  debt.  I  find  great 
difficulty  therefore  in  faying  that  this  was  a  payment  in  the 
ordinary  courfe  of  trade.  There  is  much  greater  difficulty 
however  in  faying  that  the  defendants  did  not  know 
Luchraft  to  be  infolvent.  They  were  from  time  to  time 
informed  of  his  affairs ;  and  the  only  expedation  of  his 
folvency  that  was  held  out  to  them,  arofe  from  a  fpecu* 
lation  of  difpofing  of  his  houfes  to  advantage ;  and  the 
opinion  of  his  attorney  only  amounted  to  this,  that  by 
management  his  affairs  would  come  round ;  but  that  does 
not  make  a  man  ^ho  is  unable  to  pay  his  creditors  at 
the  time  a  folvent  man. 

Batlet 
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Kinphfh  Bia^e  a  reafonable  requeft  to  die  de&iHbrot  to 

execute  u  indenture  between  thi^  defendant  of  Uw  firft 

^ait^ji        part»  the  plaintiff  of  the  fecond  part,  and  Samuel  Anfiice 

'of  the  third  part,  intended  to  be  a  releafe  of  the  premifes 
for  fuffering  a  common  recovery  for  the  better  affuring 
aod  c«wfirmtng  the  premifes  to  the  ufes  nentipned  in 
the  deed ;  and  tendered  the  fame  to  the  defendant  for 
execution,  but  the  defendant  refufed  to  execute.  The 
defendant  demurred  to  the  firft  and  fecond  breachee^ 
affigning  for  caufes  that  they  are  afligned  too  generally, 
and  are  not  fuifictently  precife  and  ceruin,  and  that  it 
does  not  appear  that  R.  Kingdon  fuftained  or  could  have 
fuftained  any  damage  by  the  faid  breaches  of  cavenant, 
or  either  of  them,  nor  that  he  was  at  any  time  interrupted 
or  difturbed  in  his  enjoyment  of  tlie  premifes  conveyed 
to  him  by  the  defendant ;  nor  that  tlie  faid  ElisuAetb  has 
ct  claims  any  intereft  in  the  premifes,  or  that  flie  is  heir 
at  law,  or  aflignee  of  the  fame,  or  any  part  thereof.  He 
demurred  alfoto  the  laft  breach,  afligning  for  caufes^  that 
it  does  not  appear  that  the  faid  Elizabeth  hath  or  claims 
to  have  any  intereft  in  the  premifes,  as  aflfignee  or  other- 
wife,  of  R.  Kingdorij  nor  to  what  perfon,  or  for  wbofe 
ufe  the  deed  of  releafe  was  intended  ta  enure,  or  why  ^r 
for  what  rdafon  Samuel  Anfiice  was  made  a  party  thereto^ 
nor  that  the  faid  deed  of  releafe  was  a  reafouable  con- 
veyance or  aKTurance  in  that  behalf:  and  alfo  for  that  the 

^  faid  lailmentioned  breach  of  covenant  cannot  by  law  be 
joined  in  the  fame  declaration  with  the  other  breaches 
cf  covenant  in  the  faid  declaration  afligned :  and  alfo 
«fbr  that  the  faid  declaration  as  to  the  (aid  breach  of  cove- 
nant laftly  afljgaed  is  in  various  other  refpefls  infufficient, 
informal,  and  defeflive.     Joinder. 

Giffori 
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G^fML  m  fopport  of  the  dexnuner,  took  two  grounds  ^ 
of  objeAion,  wUdi  went  to  tbe  whde  dedaiation. 
Fjm>  ttnt  tiie  executnx  cannot  mamtain  an  adxion  on  tgdt^t 
this  corenant ;  but  the  heir  (hall  hare  it  or  the  affignee  of  '^'>'^^*' 
the  land.  Secondly,  fuppofing  this  a&ion  maintainable^ 
there  is  a  misjoinder  j  the  two  firft  breaches  affigned 
being  breaches  which  accrued  in  the  time  of  the  teftator ; 
the  hft  in  the  time  of  the  executrix.  Upon  the  firft 
pMDtj  which  was  the  principal  one,  he  faid  that  there' 
were  two  forts  of  covenants,  viz.  real  or  fuch  as  are  an« 
nexed  to  and  run  with  the  land,  and  thefe  de(cend  to  the 
heir,  and  he  akme  fludl  take  advantage  of  them ;  and 
adly,  oorenants  perfonal,  6f  which  die  perfonal  repre- 
ientative  (hall  take  advant^.  The  prefent  falls  within 
the  former  defcription  of  covenants  \  for  notwithftand- 
ing  the  provifo  for  redemption,  this  conveyance  is  in  fub« 
ftance  a  conveyance  in  fee;  and  the  covenant  for  title 
and  farther  aflurance  is  annexed  to  the  land,  and  will  pafs 
to  the  heir  or  the  affignee  of  theland.  And  although  the 
Covenant  be  with  R.Kingion  alone,  without  naming  his 
heirs,  ftill  if  it  rim  with  the  hud  it  Ihall  go  to  the  heir, 
aldiough  he  be  not  named;  Lwgher  v.  Williams-  {ay 
Then  if  in  breach  of  this  covenant  a  good  title  be  not 
made,  the  heir,  after  the  death  of  Uie  anceftor,  is  thereby^ 
damnified,  and  confequently  he  is  the  perfon  entitled  to 
fue,  and  not  the  executrix;  for  that  would  be  converting 
real  into  perfonal  aSets.  In  F.  N.  B.  145.  C.  it  is  laid' 
down  thus :  <<  If  a  man  make  a  covenant  by  deed  to 
another  and  his  heirs,  to  infeoflF  him  and  his  heirs  of  the 
manor  of  D.,  now  if  he  will  not  do  it,  and  he  to  whom 
the  covenant  is  made  dietb,  hbheir  fhall  have  a  writ  of 

(«)  t  lev,  94.  . 

'  Vol.  I.  ^b  covenant 


H^TTLB,. 


35»  CASUS  IV  EASTER  t£&M 

iSljd       co^«naat  upon, that  deed/*    And  thk  it  very  materul  to 
-  the  pxefent  queftion,  becaufe  the  principle  to  be  deduced 

agsiMft  from  it  is  thiaj  that  notwithftanding  dieie  be  not  aay 
conveyance  of  die  hnd  to  which  the  covenant  may  be 
annexed,  but  the  whole  r^  in  covenant  merely ;  yet 
When  it  is  a  covenant  which  regards  the  inheritance,  it 
(hall  enure  to  the  bene&t  of  the  heir.  And  the  cafe  there 
put  carries  the  principle  farther  than  the  prefent  cafe  re^* 
quires,  where  there  it  a  conveyance  of  the  inheritance 
with  which  the  covenant  will  run.  The  fame  do£lrtne 
will  be  found  in  Sbephard^t  Toucb/lone,  17  u  <<  If  a  feoff- 
ment be  made  in  fee,  and  the  feoffor  doth  covenant 
to  warrant  the  lands^  or  otherwife,  to  the  feoffee  and  his 
l\eirs  I  in  this  cafe  the  heir  of  the  feoffee  (hall  take  ad* 
vantage  of  this.  As  if  jf.  covenant  with  B.  and  his 
heirs  to  infeoff  B*  and  his  heirs  of  land,  and  B.  die  be- 
fore it  be  done,  in  this  cafe  his  heirs  (hall  take  advantage 
thereof."  [Lord  EUenierougb  ,C.  L  It  fays  the  heirs 
Dialit  but' it  does  not  fay  the  executor  (ball  not.  Sup<* 
jgolie  an  a£Uon  bcought  by  the  |ieir,  and  then  by  the  exe- 
cutor, what  plea  could  the  defendant  plead  ?  Is  there 
a;ny  cafe  which  negatives  the  right  of  the  executor.} 
No  cafe,  has  been  found  to  that  efie£l :  but  in  Bactais 
Ahr^  (^)  it  is  faid,  that  covenants  real  defcend  to  the 
heir,  and  he  alone,  (hall  take  advantage  of  them.  It  is 
farther  laid  down  in  SA^/.  Touch.  17 x.  that  "  if  A.^  A, 
and  C.  have  lands  in  coparcenary,  and  purchafe  odier 
lands  in  fee,  and  covenant  each  to  the  other,  his  heirs 
and  afligns,  to  make  fuch  conveyance  to  the  heir  of  him 
that  (hall  die  firft,  of  a  third  part,  as  \^  (hall  devife :  in 
this  cafe  the  heir,  not  the  executor,  (hall  take  advantage 

(0}  Btx.  Akr*  tit  Cffvnautt  £. 

pf 
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^  the  coy«nant."    And  this  feems  to  hare  been  the  ckk        1813. 
of  Woettwi  ▼.  Cooke  (a),  where  it  was  fo  adjudged  on  error^ .      "' 
notwithftanding  it  was  obje&ed  that  tlie  heir  could  not         ^^ah^ 
have  an  adion  as  heir,  except  in  refpefk  of  a  right,  or      Nottli. 
thing  defcended  from  his'  anceftor,  and  not  when  nothing 
-defcended,  as  in  that  cafe ;  for  there  (as  it  was  faid)  the  ac* 
tion  was  not  brought  to  recover  any  thing  defcended,  nor 
any  inheritance,  but  damages  only :  but  it  was  refolded  by 
all  the  jttftices  that  the  heir  (bould  have  the  adion,  for  that 
^he  intent  of  the  covenant  was  to  hare  the  inheritance 
conveyed  to  the  heir,  and  if  that  covenant  had  been  pefw 
formed,  the  heir  would  have  had  the  advantage  of  what- 
ever by  the  performance  of  the  covenant  would  have 
accrued  to  him,  and  therefore  he  ihpuld  have  the  da* 
mages  which  accrued  by  the  non-performance  of  the  co» 
venant."    The  fame  argument  applies  immediately  to  this 
cafe.    Then  it  may  be  further  objected,  that  if  thil» 
'adion  be  maintainable  by  the  executor,  an  executor 
might  recover  damages  even  to  the  full  value  of  the  land; 
and  fuch  damages  would  become  a  part  of  the  perfonal 
aflets,  and  be  diftributable  as  fuch;  and  then  the  h«r 
might  alfo  bring  an  a£lion,  and  it  would  be  difficult  for  * 
the  defendant  to  frame  a  plea  ^hich  would  be  a  bar  to 
fuch  aftion  \  for  how  could  he  plead  a  former  recovery  by 
the  executor  of  damages  which  would  be  perfonal  afiets, 
to  fatisfy  the  damages  accruing  to  the  heir  by  the  breach 
of  covenant  ?    Then  the  covenant  as  fet  out  in  the  de- 
claration is  with  R.  Kingdon  alone,  without  naming  his  exe- 
cutors ;  fo  that  the  plaintifFhas  not  even  a  cdor  for  bring- 
ing this  a£Hon :  for  if  the  executor  had  been  namec( 
it  might  have  been   (aid  that  he  was  a  party  to  the 
covenant,  although  even  then,  according  to  the  cafe  of        * 

&b  a  Im^btt 
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x8t3.       Lwghr  r.  WU&am^  the  heir  would  ftiU  have  been  di* 
"^"^        perfon  entitled  to  maintain  the  aftton  \  but  now  that  be 

KiMOOOV        f  ,  ■      .         . ,  .        .  n.  •     • 

again!  ^  18  not  named  he  is  neither  pnvj  m  contract  nor  m  in- 
»0TTLE-  ^reft^  .At  the  comiaon  law  the  heir  or  executor  of  a 
man  £eifed  of  a  rent  fervice  or  rent  charget  &c.  in  fee  or 
in  tail  had  no  remedy  for  the  recof  ery  of  the  arrearage^ 
incurred  in  the  lifetime  of  the  owner  of  fuch  rent  \  the  heir 
could  not  maintain  debt  for  them,  for  he  had  nothing  to 
do  with  the  perfonal  contra  As  of  his  anceftor$  and  the 
executor  could  not,  becaufe  he  did  not  reprefent  his  teft»- 
tor  as  to  any  contra&s  relating  to  the  freehold  and  inheri- 
tance; but  this  is  remedied  by  ftat*  32  ^H*.  8.  c»  37.  {a) 
Now  change  only  the  above  inf^ance  of  rent  into  the  coTe* 
nant  in  this  cafe,  and  it  will  be  found  that  there  is  the 
iame  reafon  here  why  the  executor  ihould  not  maintain 
,  this  a£Hon«  He  was  then  proceeding  to  the  fecond  ground 
of  objedtion,  when  Ba^  J.  inquired  whether  if  the  laft 
breach  was  badly  alligned  it  would  operate  as  a  misjoinder: 
to  which  it  was  anfwered,  that  a  bad  count  in  a  dec}anip 
tion  may  nererthelefs  be  caufe  of  misjoinden  But  the 
Court  faid,  that  then  the  demurrer  for  caufe  of  miigeinder 
flkould  haye  been  to  the  whole  declarad<ni9  and  not  as 
here  to  the  laft  breach  of  covenant  only;  and^upon  this 
the  argument  proceeded  no  farther. 

Bajly  contra,  admitted  the  laft  breach  could  not  be  fu])* 
ported,  for  the  reafons  afligned  in  the  demurrer,  (and  the 
Court  agreed  to  that);  but  upon  the  principal  point  he 
urged,  firft,  that  this  was  only  a  mortgage,  and  not  a  con* 
*Teyance  of  the  inheritance :  but  the  Court  faid  that  they 
would  look  to  it  as  a  conveyance  of  the  fee,  fubje£l  to  .a 

(«)  Ce,  Lit,  ittt  a    PacAh-.  Tebr.  C 

jowfr 
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powi^rflfndeoiptiMsVJbacbliaditotbetn^ercU^     H« 

tiwnamtended  that  no  cde  faadJbeen  cited  for  the  defend* 

wot,  iir  which  upon  the  fiune  covenant  as  the  pre(em»  the       ^d^ 

tzeattor  has  been  held  not  competent  to  fue :  but  many 

cafca  are  to  be  foond,  where  upon  fimilar  covenants,  aOf 

^OttsliaTc  been  permitted  to  be  maintained  by  him.  Thus 

^e$koS  L$uyy.Levingicn{a)f  (which  is  alfoan  an- 

fwir  to  another  part  of  die  argument,  that  the  executor 

isL  not  named  in  the  deed,)  decided  that  the  executors, 

dtfaov^h  not  named,  might  fue  upon  a  covenant,  foe 

quiet  enjoyment  made  with  their  teftator,  and'tlie  tea*- 

fon  given  was  becaufe  diey  repi^fent  the  perfon-  of  their 

teftator.  [BajUjh  There  was  another  reafonalfo  for  that 

decifion,  ^iz.,  tliat  unlefs  the  executors  could  fue  in  that 

cafe,    no  other   perfon    oould,   becaufe    the   teitetor 

having  been  evided  in  his  lifieNtime,  it  was  faid  dnt  he 

twU  not  have  heirs  or  affigns  of  that  land.]    Here  ^fo 

liMie  was  a  hieach  of  the  covenent  (for  it  was  broken 

ns-  feon^as  made,)  in  the  teftator's  fife^me,  and  the 

damages  arifing  from  it  could  not  defcend  %  and  therefore 

the  executor  is  the  only  perfon  who  cui  fue  for  them. 

And  this  is  commonly  allowed  to  be  done  by  the  exe* 

(tttor  upon  covenants  for  not  repairing.    In  both  cafes 

die  breach  of  covenant  at  the  very  time  of  its  commii&on». 

venders  the  eftate  of  lefs  value  in  the  hands  of  the  tef« 

tj^or  than  it  would  otherwife  have  been  \  it  would  fell 

for  a  lefs  price :  therefore  this  was  an  immediate  da* 

mage  to  die  teftator,  and  aldiough  it  is  faid  that  now  it 

has  become  the  damage  of  die.  heir  alone,  non  conftat 

that  his  anceftor  may  not  have  compenfated  him  in 

(bme  otiier  way  for  fuf  h  deterioration  of  the  eftate*    In 

B  b  3  Lucy 
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Lifcy  r«  Levmgtm  it  k  Cnie  tbeie  waa  an  e?iftiiii^  bot 
that  U  not  necefiary  to  conftitute  a  breach  of  coftnant 
^ii^"      for  good  title }  in  Balmmd  ▼•  Briujfikaw  {a)^  there  was  a» 
9TTi.a      eW Aion,  but  the  breach  aiBgned  was,  that  the  defendaal 
had  not  full  power  to  demife ;  and  it  waa  holden  to  ba 
well  affigned.     ZBaftty  h     Here  if  it  had  been  al* 
leged  that  the  teftator  was  prevented  from  felling,  per« 
haps  the  ezecutor  might  have  maintained  the  adicm.} 
The  covenant  is  alleged  to  have  been  bh>ken  in  the 
Hfe-time  of  the  teftator,  and  in  the  laft  cited  cafe  it 
was   held    that  where  the  covenant    is  general,    die 
breach  may  be  afligned  as  general  as   the  covenant^ 
[Lord  EHtfiborougb  C  J.    The  covenant,  it  is  true,  waa 
broken,  but  there  was  no  damage  fuftained  in  the  tef-' 
tator's  life-time.    It  has  been  a  fort  of  maxim  in  th« 
law,  that  an  executor  fo  far  reprefents  his  teftator,  at 
to  be  entitled  to  maintain  an  a£Hon  in  lefpeQ  of  all 
perfonal  contrafls  made  with  the  teftator,  amd  brokea 
in  his  life-time  :  but  from  Co.  LiiL  and  the  other  autho* 
titles  which  have  been  ci^ed,  it  fhould  feem  that  in 
contrads  relatbg  to  the  freehold,  die  executor  does  not 
teprefent  his  teftator  quite  to  that  extent.     And  if  the 
prefent  a^lion  could  be  maintained,  this  inconvenience 
would  certainly  refult  from  it,  that  the  executor  who 
could  recover  only  nominal  damages,  would  thereby 
V  preclude  the  heir,  who  is  the  party  adually  damnified, 

from  recovering  at  all ;  for  I  am  not  aware  of  any  cafe 
in  which  an  adtion  has  been  holden  to  be  msuntainable 
by  the  heir,  after  a  former  recovery  by  the  executor.] 
As  to  the  cafe  of  Wootton  v.  Cooke^  there  was  not  any 
breach,  as  in  thi?  cafe,  in  the  life-time  of  the  teftator. 

(«}  9  ^.  6a  ^  Crob  7«r.  304.  ^.  C 

Giff^rd 
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Gjfof^dirtveplY,  In  the  cz(e  of  Lueyy.Livingtonf  vrhidi        l8l3» 

indeed  has  already  received  an  anfwer.  there  was  an  ^ 
etidlion  alleged  in  the  life-time  of  the  teftator,  and  no-  ir«M 
thing  pafied  to  the  heir.  Here,  for  any  thing  that  ap- 
pears to  the  contrary,  the  land  has  defcended  to  the 
heir.  The  queftion  then  is,  whether  the  executor  wh6 
has  (hewn  no  damage  is  to  recover  in  exclufion  of  the 
heir  who  is  damnified,  or  whetlier  both  may  recover 
againft  the  defendant.  No  authority  has  been  (hewn 
for  that,  and  it  would  be  novel  to  hold  that  two 
aftions  may  be  maintained  oti  the  fame  breach  of 
covenant. 

Lord  Ellenborough  C.  J.  This  is  a  cafe  In  whicli 
a  perfon  may  have  formed  his  opinion  from  what  is  to 
be  found  in  a  book  of  very  excellent  authority,  I  allude 
to  Comyns  Dtgejl  {a\  in  which  it  is  laid  down  generally 
that  if  a  man  covenant  with  B.  upon  a  grant  or  convey? 
ance  of  the  inheritance,  his  executor  may  have  covenant 
Tor  damages  upon  a  breach  committed  in  the  life-time  of 
his  tedator.  But  when  that  pofition  comes  to  be  com- 
pared with  Lucy  V.  Levingtorti  which  is  the  authority  there 
cited  in  fupport  of  it,  it  will  be  found  not  ^o  be  bom^ 
put  by  that  cafe  in  its  generality ;  for  in  that  cafe  there 
was  an  evidiibn  in  the  life-time  of  the  teftator,  and 
therefore  the  damages  in  refpeft  of  fuch  eyi£lion,  for 
which  the  aftion  was  then  brought,  wer6  properly  the 
fabjeft  of  fuit  and  recovery  by  the  executor ;  and  no? 
thing  defcended  to  the  heir.-  But  in  this  cafe  there  is 
no  oth^r  damage  than  fuch  as  arifes  from  a  breach  of 
t)];e  defendant's  covenant  that  he  had  a  good  title^  an4 

I 
(j)  C9nu  Dig.  tit.  Cof eoant,  J*.  %• 

S  b  ^  there 
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,  1813.  thera  it  aiUficttlty  in  admitting  that  tbe  exectitfix  cm 
re  cover .  at  all^  without  alfo  a&owing  her  to  recover  to 
th^  full  amount  of  the  damages  for  fuch  defeat  of  title  1 

ihtTLt.  ^j  jj^  ^^  gj^g  ^  rccorery  by  her  would  bar  the  heir  1 
for  I  appidiend  the  heir  could  not  afterwards  maintain 
another  a&ion  upon  the  fame  breach.  Had  the  breach 
here  been  affigned  fpecially  with  a  view  to  compenfation 
for  a  damage  fuftained  in  the  life^time  of  the  teftatOTf 
and  fo  as  to  have  left  a  fubje^  of  fuit  entire  to  the 
heir>  this  aAbn  might  have  gone  clear  of  the  difficulty» 
becaufe  then  it  would  not  operate  as  a  bar  to  the  heir; 
but  framed  as  it  now  is,  it  feems  to  me  that  it  wouM 
operate  as  a  bar  to  his  afkion.  It  is  certainly  a  new 
foint  %  and  if  I  thought  that  more  authorities  could  be 
found  than  what  have  been  cited^  which,  however,  from 
the  induftry  of  the  gentlemen  who  have  argued  the  cafe, 
is  not  very  probable,  I  (hould  have  paufed.  But 
vAat  has  been  cited  from  Co.  Lkt.^  and  tbe  other  autho* 
rities,  that  the  executor  of  a  perfon  who  died  feifed  of 
a  Tfint  could  not  maintain  an  a£lion  to  recover  the  ar^ 
rears  incurred  in  the  life-time  of  bis  teftator^  inafmuch 
as  he  could  not  reprefent  his  teftator  as  to  any  contraAs 
relating  to  the  freehold  and  inheritance,  is  in  a  great 
degree  an  authority  to  fliew  that  in  the  prefent  cafe  tfa^ 
esecutriz  dpes  not  ftand  in  a  fituation  to  take  advan- 
tage of  this  breach  of  covenant.  Therefore  on  the  prih* 
ciple  of  what  is  there  laid  down,  and  in  the  abfence  of 
any  damage  to  the  teftator,  which,  if  recovered,  vTduld 
properly  form  a  part  of  his  perfonal  affets,  I  do  not 
know  how  to  fay  that  this  a^ion  is  maintainable. 

Ln  Blanc  J.    This  aAion  is  brought  by  the  execu-  . 
trix  to  increafe  tbe  perianal  eftate  of  the  teftator.    The 
I  .  difficulty 


Komt* 
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diSftulty  arifiM  from  its  being  ^gned  at  a  bveich  «f        1813. 
cmemat  in  the  lifetime  of  the  tieftateir.    The  bitadisf*  ■ 

figned  is  in  not  having  a  good  title.  But  how  is  that  ^^* 
breech  (hewn  to  have  been  a  damage  to  die  teftator. 
It  b  not  alleged  that  the  eftate  was  thereby  prejudiced; 
doting  the  lifetime  of  the  teftator;  and  if  after  his 
daeeafe  any  damage  accrued^  that  would  be  a  matter 
which  concerns  the  heir.  The  diftin£bion  which  attends 
real  and  perlbnal  covenants  with  refped  to  the  courfe  in 
which  diey  go  to  the  reprefentadves  of  the  perfan  widi 
whom  the  covenants  are  made,  is  a  clear  one :  real  co» 
venaats  mn*  with  the  land,  and  either  go  to  the  afiignee 
o£  the  hnd,  or  deficend  to  the  heir,  and  muft  be  tadeen 
advantage  of  by  him  alone  ;  but  perfonal  covenants  ipnft 
be  fued  for  by  the  executor.  Now  this  is  a  covenant  on 
which  after  one  breach  has  been  affigned  and  a  recovery 
had  thereon,  die  party  cannot  again  recover.  It  is  not 
like  a  covenant  for  not  repairing!  for  a  breach  df 
'which  damages  may  be  recovered  now,  and  again  here« 
after,  and  fo  toties  quodes ;  aldiough  even  in  th^  cale 
diere  is  always  a  difficulty  in  apportioning  the  damages. 
But  here  no  breach  from  which  a  damage  accrued  to  the 
teftator  is  ftated  at  all.  Yet  the  a&ion  is  brouj^t  to  io* 
eveafe  the  perfonal  eftate>  which  belongs  to  the  executor  $ 
when  the  eftate  itfelf,  fuch  as  it  is,  has  come  to  the 
heir. 

BavLET  J.  The  teftator  might  have  fued  in.  his  life- 
time; but  having  forborne  to  fue,  the  covenant  real* and 
the  right  of  fuit  theieon,  devolved  with  the  eftate  upon 
die  heir.  If  this  were  not  fo,  and  the  executrix  was 
permitted  to  take  advantage  of  this  breach  of  covenaht, 
(he  would  be  recovering  damages  to  be  afterwards  dif* 

tribttted 
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tifbatpd  as  perfotial  aflets^  for  th^  which  if  lealljr  a  da* 
mage  to  the  heir  alone ;  and  ^et  fuch  recovery  wo«U 
be  a  complete  bar  to  any  aditon  which  tihe  heir  might 
bring.  The  cafe  of  Luej  v.  Levif^t9n  tovsk  me  as  4 
ftrong  authority  for  the  defendant :  becaufe  in  that  cafe  it 
appears  there  was  ^  a&ual  damage  accruing  to  the  teftator 
by- the  eviflion,  whereby  he  was  depriYed  of  the  rents  and 
profits  daring  his  life,  and  of  courfe  the  perfonal  eftate 
was  fo  far  damnified.  There,  as  I  have  before  ob« 
ferved,  if  the  executor  could  not  have  fued,  no  oUier 
perfon  coidd,  becaufe  the  tel^ator  having  been  evided^ 
there  could  be  no  heir  of  the  land,  and  that  was  given  ae 
^  reafon  why  the  a£Uon  was  holden  to  be  maintainable. 

Per  Curiam^  Judgment  for  defendaptv 


Mtff  iitL 

W^ere  the 
plaintifT  in 
error  within 
foar  days  after 
beine  rolcd  to 
pat  10  better 
bail*  viz.  on  the 
flay  after  UiUary 
term  gave  no* 
ttce  that  he 
Ihould  jnftifr 
the  fame  bail 
OD  the  firft  day 
of  ^the  enfuing 
t^jrmy  and  two 
days  before  the 
lirftdayofthat 
term  gave  no- 
tice of  frcHi 
bail:    Held 
that  the  Utter 
bail  were  not 
entitled  to  juf- 
tifyi  there  being 


LuNN  aiainji  Leonard. 

TVJLFORD  oppofed  the  juftifying  of  bail  in  errOTj 
on  the  ground  of  irregularity.  Within  four  daya 
after  the  allowance  of  writ  of  error,  viz.,  on  the  8th 
of  February  1813,  plaintiflF  in  errpr  gave  notice  of  bail. 
On  the  next  day  defendant  ruled  him  to  put  in  better 
bail.  On  the  13th  of  February  plaintiff  in  etror  gave  no^ 
tice  that  he  fliould  juftify  the/ame  bail  on  the  firft  day 
of  the  enfuing  Eafier  term,  viz.,  on  the  5th  of  May. 
On  the  3d  of  May  he  gave  nodce  oi  jfre/b  bail  for  the 
I  ft  day  of  Eafitr  term.  This  cafe  came  before  tfaa 
Court  on  that  day,  when  Le  Blanc  J.,  (then  the 
only  Judge  in  court,)    direAed  th^t  it  (hould  ftaad 


BO  reafon  afligned  for  the  non-attendance  of  the  former  balL 
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omr,  in  order  tbat  the  pra&ice  anglit  be  looked  into 
and  fettled. 


Walford  now  contended,  that  the  terms  of  die  rule 
for  better  bail  not  having  been  complied  with  within 
four  days  after  the  fervice,  the  bail  ought  not  to  be  per- 
mitted to  juftify ;  that  the  objeft  of  the  rule  was,  diat 
the  party  ihould  decbre  within  a  reafonable  time  the 
ball  upon  which  he  intended  to  rely,  which  obje£l 
would  be  defeated  if  this  pra£tice  was  allowed.^  The 
defendant  in  error  would,  during  the  whole  vacation^ 
be  without  real  fecurity,  as  merely  nominal  bail  might 
be  put  in,  whom  both  parties  might  know  to  be  infol* 
rent,  and  whom  the  plaintiff  in  error  never  intended  to 
juftify }  and  that  it  would  virtually  amount  to  giving  the 
j)lamtiff  in  error  the  whole  vacation  to  find  bail.  He  relied 
on  Oftracb  v.  Wilfin{a)i  which  was  before  the  Court  on 

Monday 


LUNK 
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[a)  OsT&BiCH  and  Another  agait^  Witson. 

THIS  WIS  a  rule  eallin^  upon  the  flieriff  of  the  town  and  county 
•f  Khiihn-ufM'Hullt  to  pay  over  to  the  plaintiffs  or  their  attornies 
438il  zzi.  9i.,  levied  by  him  under  an  eiccotion  at  the  fuit  of  the  plaior 
tiffs.  Rna]  judgment  was  figned  on  a  day  in  laft  Trimty  vacation,  on 
which  day  notice  was  ienred  on  the  plainttff''s  agent  of  the  allowance 
•f  a  writ  of  error,  and  ball  was  put  in  within  the  time  allowed. 
The  defendant's  attorney  was  ruled  to  pat  ta  better  bail,  of  which  no 
notice  was  taken  until  the  ad  of  Kovembert  when  notice  was  given  by 
the  defendant's  attorney  that  two  pcrions  would  add  themfeUes  and 
jttdify  on  the  ift  day  of  Micbaelmas  term,  and  on  that  day  the  bail 
appeared  for  that  purpofe,  but  were  not  permitted  by  the  Court 
to  juftify  on  its  being  reprefented  that  the  defendant  had  not  complied 
with  the  rule  for  better  bail,  neither  would  the  Court  give  leave  ro 
bring  the  money  into  eoart  to  abide  the  event  of  the  writ  of  error« 
On  the  6th  of  NovenAer  a  teftatum  fi.  fa.  was  iflbed  to  the  (heriff*, 
to  which  he  ictnracd  in  the  Uft  tersa  that  he  had  levied  and  had  the 
money. 


May  zoth. 

Where  the 
plaintiff'  in 
error  was  ruled 
in  vacation  to 
put  in  better 
bail,  and  took 
no  notice  of 
it  nntil  four 
days  before 
the  next  term, 
when  he  gave 
notice  of  added 
bail  for  the  id 
day  of  the 
term :  the 
Court  would 
not  permic  thf 
bail  to  juftify. 
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Monday  hft,  and  Taid  that  there  wds'nbt  any  materid 
diftindion. 

£.  Lawa  contrl,    referred  to  HicUey  ▼.  Htditon  (a), 
B.R.9  HiL  27  Gb.3.1  as  in  point. 


Btmn^  who  Oiewed  cnfe,  contended  that  by  the  pn^ice  of  tluf 
Courty  if  a  role  for  better  bail  be  fecved  in  vacation,  there  wa»  nooc-, 
eafion  to  jadify  nnttl  the  next  term,  and  he  cited  TfitTi  Prac  xill.  and 
the  cafe  in  the  text  which  wai  then  pendin|^. 

Littledale  eonuit  relied  upon  the  circunnftance  of  the  added  bail 
having  been  rejeOed  by  (he  Court. 

I«B  Blanc  J.  faid  the  cafe  alluded  to  diffefed  from  this;  for  there 
the  party  did  give  notice  within  time  that  he  fhoald  juftify  thtt*(aBM 
bail,  but  before  the  bail  could  juftify  on  the  firil  day  of  the  followio|f 
term,  gave  notice  of  other  bail,  fo  that  there  he  complied  with  the  rule' 
in  part. 

*  Lord  Ellemborouor  C.  J.  obfenred  that  in  that  cafe  there  Wtt  A 
compliance,  and  the  only  queftion  was  whether  a  |«b(Htiilioti  titar<* 
wards  is  allowable. 

Per  Qfriam,  Hule  abfolute. 


(«)  The  fafts  In  this  eale,  (as  appeared  from  a  MS.  note  by  Mr.  G. 
B^Hfm^)  were  thefet  within  four  days  after  writ  tff  •rr0r  lllo#i*, 
plaintiff  in  error  gave  notice  of  bail*  Defendant  ruled  hi|a  to  jm  i^ 
better  ball :  and  plaintiff,  within  four  days  after  this  rale  fenred,  gavu 
•odco  that  ha  (hould  juftify  the  fame  bail  the  firft  day  ot*  the'terd. 
After  the  four  days  he  gave  notice  of /refli  bail  for  the  fame  dajjC*.    . 

Shefheri  contended,  that  this  ndtice  fliould  have  been  within  four 
days,  and  that  the  Court  was  more  ftri^  in  bail  hi  error.  *  B^% 
Suiter  ^.  faid,  no  cafe  had  been  cited,  and  the  principles  were  th^ . 
Mher  way,  and  defendant  in  error  had  fuffered  no  prejudice,  for  the' 
bail  ooold  not  have  been  juftified  fooncr,  and  be  had  ffalEdent  tiw^^  1^ 
enquire.  Shepherd  mtntroneA  a  C9ik  m,Baraes  %ii.  as  applicable^  but 
PiftterJ.  faid,  however  that  cafe  might  be,  the  prafttccot  the  C.  i*. 
wvi>  diferent,  and  would  not'be  <n  authbrity  hete.  -  BaHalfowedi  \  ' ' 


Ls  Blanc 
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Lb  Blanc  J*  (the  only  Judge  in  court.)  This  cafe  .1813.  , 
hiring  been  before  the  Court  on  a  former  day,  I 
have  had  an  opportunity  of  conferring  with  the 
cither  Judges,  who  agree  with  me  in  thinking,  that  the 
bail  in  queftion  ov^ht  not  to  be  pen^itted  to  juftify. 
The  principle  with  reljpeft  to  bail  in  error,  and  bail  on 
mefne  procefs  is  different.  As  to  bail  in  error  the  der 
fendant  in  error  is  allowed  so  days  t6  except  agsSnft  the 
bail  put  in,  and  the  mode  of  exception  is  by  ferving  the 
plaintiff  in  error  with  a  rule  for  better  bait  The  teitns 
of  the  rule  are,  *<  that  unlefs  the  plaintiff  in  error  puts 
in  better  bail  within  four  day^,  execution  will  iffue/* 
The  obje£l  then  of  the  rule  is,  that  the  execution  (hould 
nee  be  delayed,  unlefs  fecurity  is  given  for  the  debt. 
In  this  cafe  the  party  has  no  bail  to  the  iheriff,  as 
on  mefne  procefs ;  he  has  not  any  fecurity  whaterer, 
except  the  bail  in  error.  If,  therefore,  the  prafiiioe  now 
infifted  on  were  to  ptenil,  the  defendant  in  error 
would  remain  from  the  end  of  one  term  to  the  beginning 
of  the  next,  with  merely  nominal  fecurity ;  whereas  the 
meaning  of  the  rule  for  better  bail  is  that  the  party  (hall 
put  in  fuch  better  bail'  as  he  will  abide  by,  unlefs  in^ 
deed  they  are  prerented  from  Juftifyrng  by  fpecial  eh^ 
-cumftances,  which  muft  be  difclofed  by  affidavit  at  the 
time  appointed  for  juftifying.  It  is  reaibnaUednttiie 
rule  Ihould  be  relaxed  to  this  extent,  as  it  is.eafyto 
conceive' many  circiunftances  under  whicfa  ^ood  bail,  of 
whom  notice  has  been  given  fome- months  ago,  may  hot 
bt  able  to  attend  in  order. to  juftify.  The  Geiifft 
ther^re  wiU  always  be  open  to  receive  ah'iffidavij, 
fiftttng  fbrth  a  fufficient  excuf6  for  their  non-attendtncev; 
but  this  is  the^utmoft  extent  ta  whldi^this  rule  eiijg[htto 
be  relaxed. 
•  •  Bail  reje6led. 
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Mm^riSL        The  King  againji  The  Inhabitants  of  Burbacu« 

Ih«"f*thc^''  T*^^  ^^'^  ^^  ^"^^^"^  *^*°"*  ^^  *^  ^"^"^  ^ 
pauper  con-  Leicefhrf  difcharged  an  order  for  the  remotal  of 

J.s.  that  his  Mary  the  wife  of  William  TimpfoHy  and  her  infant  child, 

•with  ^m,  and  ^^"^  ^^  pa^ifli  of  BufidA  to  ttie  parifli  of  St.  Marjf 

wUhliinTfor  £irmitrgbam,  fubjed  to  the  opinion  of  this  Court  on  the 

lilre^what  he*  following  cafc.     The  pauper's  hu(band  was  bom  at  Bit^ 

got,  and  niould    minghams  where  his  father  was  IcgaHy  fettled.     The 

allow  w.  per  ^        '  &      /  . 

week  out  of  his  pauper's  hufband  being  then  onmarriedj  and  having  no 

viz.  11.  for         child,  his  father  made  a  verbal  agreement  with  one 

Ih^bZeft"of    Richard  Palnur  of  Burbach,  in  the  county  of  Letce/er^ 

*?*r^u"'"*^:  frame-workJtnitter,  that  his  fon  fliOUld  be  with  him 

91/.  for  the. rent  ' 

**^  V"thl*  *°^  (Palmer)  and  (hould  work  with  him  for  two  years,  and 

flandtnfr:  Held  'haive  what  he  got,  and  that  he  (hould  allow  two  {hillings 

that  thifc  was  a  ^  ^ .  .         .  ■*   .  «  .«.        -• 

contraa  of  hir-  per  week  out  of  his  gams  to  Palmer^  viz.  one  (hilling  tor 
i"dn"o1irJ^'  *ii*  (Po/w^s)  teaching  him  the  bufinefs  of  a  frame- 
?I!d"thI[t"'thc  work-knittcr,  nine-pence -for  die  rent  of  aframe^  and 
fon's  haTiRi;  thrce^pence  for  the  (landing  of  the  frame.  Nothing  waiB 
was  evidence  faid  about  his  being  an  apprentice*  The  pauper's  hu£- 
adopted  the  i>^d  Went  and  (erved  Palmer  for  two  years  at  his  houfis 
mldthr  his  fi-  *^  Burbacby  and  had  what  he  earned  after  the  two  M^ 
ther; and  there-  ii„gg  per  week  were  deduced  by  Palmer*  who  founds 

fore  he  was  en-        ^    *^  ' 

titled  to  a  fet-    .frame  and  all  materials,  but  die  pauper's  hulband  paid 

tlement  by  fuch 

hiring  and  for-  for  the  uccdles  himfeif }  and  in  regular  work  he  earned 
about  ten  (hillings  per  week.  The  paupei^s  htt(band  had 
no  right  to  work  for  any  body  elfe  in  Palmer'^  frame,  nor 
did  he  do  fo  toPalmer^B  knowledge ;  he  received  no  wages, 
and  boarded  and  (lept  all  the  time  at  the  houfe  of  his  fifr- 
ther  and  mother  in  Burtaeb,  where' he  alfo  had  his  wa(h<«. 
ing  done  for  him ;  and  he  did  not  do  any  ad  as  a  fenraot 
6  for 
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for  Paiffier  by  his  order;  and  on  Sundays  he  was  at  his        1813. 

JFather's  houfe.  . 

The  Kfwo 

agaiufi 

darli  and  Dayrfll,  in  fupport  of  the  order  of  feffions,        untsof  " 
contended  that  the  pauper's  hufband  gained  a  fettlement 
in  Btirbacb  by  hirmg  and  fervice,  and  that  this  was  not  tcf 
be  diftingui(hed  from  the  cafe  of  Rex  v.  Little  Bolton  {a) ; 
of  which  cafe  Le  Blanc  J.  in  Rex  v.  Ecclefton  (*)  obfenred, 
fhat  it  had  never  been  overruled  in  terms  nor  in  principle^ 
and  the  Court  a£ted  upon  it  in  the  latter  cafe,  although 
Lord  Eltenborough  C.  J.  faid,  that  if  It  were  res  Integra,  he 
might  have  thought  otherwife.     It  is  true  indeed  that 
liere  it  is  found  that  the  pauper's  hufband  received  no 
wages )  but  that  only  means  wages  in  the  ordinary  ac- 
ceptation of  the  term  j  for  the  earnings  which  he  acquired 
and  retained,  with  the  exception  of  a/,  a^-week,  virtually 
amounted  to  wages.    Then  the  cafe  negatives  that  there 
was  any  exprefs  mention  made  o£  his  beings  an  appren- 
tice.    Rex  V.  Laindon  {c)  is  diftinguilhable  ;  for  there  a 
premium  was  paid. 

Reader f  Beaucteri,  and  G.  Marrhttf  conttk,  infifled 
diat  there  was  no  contrad  to  bind  the  fon.  The  agrec- 
lli^nt,  which  was  a  verbal  one,  was  with  the  father ;  and 
idtfaottgh  it  is  true  that  the  fon  went  and  ferved  under  it, 
yet  nothing  is  ftated  to  fliew  that  he  was  originally  a 
party  to  the  contrail.  [Lord  Elknborough  C.  J.  inquired  if 
it  was  to  be  contended  that  the  fen,  as  being  an  infant,wat 
incapable  of  making  a  contrail ;  for  if  it  was,  an  anfwer 
was  afforded  by  the  cafe  not  flatihg  any  thing  about  his 
jpfancy.     And  if  it  was  admitted  that  he  mighl  contra£i) 

(•)  CM  367.  (*)  1  £15/?.  a9«.  W  8  r.^  379^ 

then 
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then  he  might  alfo  adopt  a  contraAinade  lor  &im.3    A 
mere  fubmiflion  to  the  fervice  will  not  amount  to  an 
f^ainfi        adoption;  but  it  muft  appear  that  there  was  a  mntiial 
^uuitl^'of^*'     contraft  between  the  mafter  and  fenrant,  otherwife  no 
BoBBACH.      fcttlcment  will  be  gained.    It  was  fo  refolded  in  Rex  r^ 
(Ihejierjuld  {a)^  which  cafe  only  difiers  in  this  refpe£l« 
diat  here  the  contrail  was  made  with  the  father,  there 
with  a  perfon  (landing  in  loco  parentis.    [ AfjpAjr  L  The 
feflions  hare  drawn  the  condufion,  and  furely  there  was 
evidence  to  warrant  them  in  fo  doing.]    Then  as  to  Rin 
V.  UiiU  BoUon^  Lord  Kenyon,  in  Rexr.  Laimbn  (A),  re- 
gretted that  Lord  Mafufield  had  not  adhered  to  his  firft 
opinion  in  that  cafe ;  and  even  when  it  was  recognized 
in  Rix  T.  Ecelefiouy  Lord  ElUtiborougb  C  J.  exprefled  » 
teluAant  aflent  to  it.     But  Rex  ▼.  Ecckfim  was  fo  pre- 
oifely  fimilar  in  all  its  circumftances,  that  without  over* 
ruling  it  the  Court  could  not  have  decided  otherwife.    It 
is  fair  then  to  prefi^me,  after  what  has  pafled  upon  that 
cafe,  that  it  will  not  be  held  fo  govern  any  other  thaa 
thofe  within  its  inunediate  range.  Nowhere  a  diftin£lioa 
is  obfervable,  although  it  muft  be  admitted  to  be  a  flight 
one ;  for  in  that  cafe  die  contra£l  was  with  the  pauper 
himfelf }  and  that  circumftance  afforded  a  reafonable  infe- 
rence that  it  was  a  contra&  of  hiring  and  fervicei  the  fer-« 
vant  himfelf  being  the  perfon  who  ufually  mukes  fuch  a 
contrail  \  but  here  the  contra£l  is  with  the  father,  who  is 
naturally  the  party  to  make  a  contrail  of  apprenticeOiip. 
It  is  {aid,  that  in  Rex  v.  Laindon,  which  in  other  refpe^U 
does  not  materially  difier  from  this  cafe,  there  was  a  pre-* 
mtum  i  but  there  was  no  premium  in  Rex  v.  Rainhem  {c)f 
but  only  a  contraA  by  die  mafter  to  teach :  and  fo  in  fub^ 

(#)  S  J**3»9.  {}y  «  r.  *.  3$3.  (0  1  Msfl,  531. 

ftance 
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ftance  there  is  in  this  cafe ;  for  the  maft^r  wa»  to  have  u.        x  8 13. 

•a  week  for  teaching:  and  in  Rexv.  Sbinfieldia)  which  _" 
.was  conndered  as  not  amounting  to  a  cafe  of  apprentice-        ngai»fi 

fliip,  it  Teems  to  have  weighed  much  with  the  Court  ^  ^Ju^of ^ 
that  there jwas  no  contca£k  by  the  matter  to  teach.  Bormack. 

Lord  Ellenborouoh  C.  J.    The  ground  ot  argument 
taken  is,  that  the  father  was  the  contrafling  party,  and 
could  not  bind  the  fon.    It  certainly  cannot  be  contended 
that  the  fon  would  at  all  events  be  bound  by  the  contraA 
of  the  father ;  but  in  every  cafe  if  a  contra£b  be  made  by 
a  perfon  (landing  in  a  peculiar  relation  to  another,  on  his 
behalf  and  for  his  benefit,  and  that  other  performs  his 
part  of  the  contra£t)  there  is  no  authority  which  (hould 
reftrain  me  from  leaving  to  the  jury  whether  he  did  not 
adopt  the  contrail.    It  feems  abfurd  to  fay  that  if  a  party 
contra^  on  my  behalf  tliat  I  ihould  do  work,  and  I  do 
it,  that  the  rale  of  omnis  ratihabitio  does  not  apply.  Every 
jury  upon  fuch  a  queftion  would  find  a  previous  man*, 
datum  evidenced  by  the  fervice  afterwards.     Here  the 
fon  is  aAing  as  fervant ;  but  if  it  were  doubtful,  the 
fe(Eons  have  drawn  the  conclufion,  aiid  have  not  fub- 
mitted  to  us  any  queftion  whether  he  was  bound  by  the 
contrafl:.     The  queftion  then  is,  whether  this  is  a  con- 
tract of  hiring  and  fervice,  or  of  apprenticefiiip.     It  cer- 
tainly cannot  be  called  an  apprenticefhip,  nor  does  it 
bear  any  of  its  forms ;  for  although  there  is  mention  of 
an  allowance  to  be  made  by  the  fon  on  account  of  the 
mafter's  teaching  him  the  buG^efsy  yet  that  is  not  pecu- 
liar .to  the  contra£l  of  apprenticefhip  :  it  enters  into  the 
contemplation  of  almoft  every  contra£l  of  hiring  and  fer- 
vice how  far  the  fervant  has  learnt  hi?  art,  or  ftands  in 

Vol.  I.  C*c  need 
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i8i3.  neod  of  farther  inftru^ion  ;  and  according^  to  his  profi- 
""■^  cieticy  a  confideration  is  made  in  the  rale  of  waires.  It 
a^atnft  IS  the  meaiure  to  which  each  party  retorts  m  apportion- 
tants  of  *  ^"g  ^^^  compenfation  \  and  if  the  circumftance  of  the 
BoRBACH.  fervant's  having  to  learn  his  art  is  to  make  a  difference, 
it  would  change  the  nature  of  moil  contrads  of  hiring 
and  fervice,  even  in  the  meaneft  (ituations,  into  that  of  an 
apprenticefhip.  As  to  Rex  v.  LitiU  Bolton^  without  fay- 
ing whether  gne  quite  approves  the  principle  of  that  cafe, 
it  is  enoHgh  to  fay  that  the  Court  has  been  fo  much  in 
the  habit  of  afting  upon  that  decifion  that  it  would  now 
be  dangerous  to  fet  it  afide.  I  do  not  fay  that  if  that  cafe 
were  erroneous  and  wholly  deftitute  of  legal  foundation, 
it  would  not  be  right  to  fet  it  afide ;  but  if  it  (lands  on 
plaufible  grounds,  it  ought  not  to  be  canvaffed  too  nicely. 
This  cafe  iS  ftronger  than  Rex  v.  Little  Babon ;  there  the 
matter  agreed  to  teach  the  pauper  if  he  would  work  with 
him  two  years  and  a  half  or  three  years ;  fo  that  the 
teaching  was  of  the  very  eflence  of  the  contrad.  Here 
there  is  no  exprefs  contrad:  by  the  niafter  to  teach,  only 
an  allowance  by  the  fervant  out  of  the  earnings  for  teach- 
ing, which  perhaps  may  amount  to  an  implied  one.  I 
will  not  fay  that  an  a£lion  might  not  be  maintained  upon 
this  contradi  for  not  teaching,  although  upon  a  demurrer 
to  a  declaration  framed  upon  it  there  might  be  difficulty. 
Admitting  however  that  fuch  a  contraft  may  be  inferred, 
it  is  by  no  means  fo  clear  as  affumed  in  argument ;  and 
even  if  it  were,  it  would  not  be  fo  ftrong  as  Rexy*  Little 
Bolton^  which  was  an  exprefs  contvadl.  There  Lord 
Mansfield  obferved  upon  the  agreement  not  fpeaking  of 
the  pauper  as  an  apprentice,  and  here  there  is  no  men- 
tion of  apprenticeihip  except  as  far  as  learning  and  teacfar 
ing  are  ingredients  in  the  contrad  of  apprenticefliipy 

which 
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which  they  are  alfo  in  almoft  every  contraft  of  hiring        18 13. 

and  fenrice  regularly  entered  into.    Therefore  without      The  Kiko 

faymg  that  Rex  y.  Little  Bolton  is  not  law,  we  cannot     ^J^?^/^ 
V    1 1    «  .    .  The  Inhabi* 

hold  that  this  is  not  a  good  hiring  and  fervice.  taots  of 

Grose  J.  The  queftion  i^,  whether  this  is  a  hiring 
and  fervice.  I  have  no  doubt  it  is.  Looking  at  the 
agreement  we  may  fee  what  was  the  intention  of  the  par- 
ties. The  intention  was  that  the  pauper's  hufband  (hould 
ferve  his  mailer  for  two  years,  and  he  accordingly  did 
fenre  him,  and  thus  adopted  the  contrail. 

Lb  Blanc  J.  The  ftatute  law  has  enabled  that  a  per- 
fon  may  gain  a  fettlement  by  apprenticefliip  or  by  hiring 
and  fervice.  *  But  it  has  been  decided,  that  if  an  appren* 
ticefliip  be  intended  and  not  regularly  carried  into  effed. 
It  cannot  enure  as  a  hiring  and  fervice.  A  variety  oC 
queftions  therefore  has  arifen  upon  this  diftmAion,  whe- 
ther the  contra£l  amounted  to  an  apprenticefliip  or  a 
hiring  and  fervice ;  and  whenever  it  has  appeared  from 
the  nature  of  the  contra^  that  the  parties  intended  an 
apprenticefliip,.  although  they  have  failed  in  perfecting  it, 
the  G>urt  has  decided  that  it  could  not  take  effedl  as  a 
hiring  and  fervice.  Here  die  fefiions  have  determined 
this  to  be  good  as  a  hiring  and  fervice,  and  unlefs  the 
Court  fee  that  their  conclufion  is  wroijg,  we  are  bound  to 
confirm  the  order.  It  is  not  ftated  in  the  cafe  whether 
the  pauper's  hufl)and  was  an  adult  or  infant;  it  is  merely, 
ftated  that  he  was  an  unmarried  man  having  no  child. 
In  that  fituation  his  father  agreed  with  the  matter  that  h« 
fhould  be  with  him  and  work  for  two  years,  which  is  all 
that  is  ftated  with  refpeA  to  the  fervice.  The  contraft 
is  made  with  another  perfon  on  his  behalf,  and  he  ferve$ 
C  c  2  under 
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1813.        under  it.     That  would  be  evidence  upon  which  I  (hdUM 
think  at  jury  might  infer  that  he  adopted  it.    The  feffiont 
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ttgainfi  have  fo  inferred^  and  there  is  no  obje&ion.  If  that  be 
tanuoT  fo,  then  there  is  no  material  difference  between  this  cafe 
and  that  of  Rex  v,  LittU  Bolton :  with  the  exception  of 
names,  place,  and  trade,  the  cafes  are  the  fame.  It  will 
not  convert  this  contra£):  into  an  apprenticefliip,  becaufc 
the  party  was  defirous  of  improving  himfelf  in  the  trade 
in  which  be  was  to  work,  or  even  ftipulated  for  that  pur* 
pofe.  Every  workman  who  contrafts  for  his  labour,  and 
is  not  perf^£l  in  his  art,  is  defirous  of  learning  more,  and 
it  forms  an  ingredient  in  every  fuch  contra^.  The  Court 
therefore  will  not  upon  tliis  ground  hold  it  an  appren- 
ticefliip,  unlefs  they  fee  that  fomethtng  more  than  a  hiring 
and  fervice  was  intended.  Now  here  it  was  agreed  that 
the  pauper's  hufband  (hould  work,  and  he  did  fo ;  -and 
he  was  to  allow  fo  much  per  week  to  his  mailer  for 
teaching  him ;  which  is  the  only  circumllance  relied  upon 
to  (hew  it  an  apprentice(hip.  The  queftiou  is  whether 
that  is  fuiEcient  to  fhcw  that  the  concluCon  drawn  by 
the  feflions  was  wrong ;  I  think  not,  after  the  cafe  of 
Rex  V.  LittU  Bolton ;  and  even  if  the  cafe  were  new,  I 
am  not  prepared  to  fay  that  this  would  give  it  fo  much 
the  color  of  an  apprenticefliip  as  to  prevent  this  (ettlc- 
men|. 

^  Bayiet  J.  The  feffions  might  have  trufted  in  thii 
cafe  to  their  own  judgment,  and  ihould  not  grant  cafes 
unlefs  they  entertain  ferious  doubts.  They  have  drawn 
the  concIuCon,  and  unlefs  we  can  fay  the  premifes  do 
not  warrant  fuch  a  conclufion  we  ought  to  confirm  it, 
although  perhaps  we  might  have  drawn  a  different  one. 
I  do  not  fay  however  in  this  cafe  that  we  (hould.  Al- 
lowing 
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lowing  the  utmoft  latitude  to  the  arguments  againft  the 
order,  this  was  at  lead  a  contrail  of  an  equivocal  nature, 
and  the  feflions  have  decided  upon  it.     I  think  they  have        againft 
decided  rightly.  ^t\tf ' 

Order  of  Seffions  confirmed.       B»'»»Acn. 


The  Kino  tf^a/;j«  The  Inhabitants  of  Barnsley.  ^^{^^ 

/^N  appeal  againft  an  order  for  the  removal  of  Robert  Where  7.  c. 

GUlf  his  wife  and  children,  from  the  townlhip  of  prentice  by 

BamPy  to  the  townfliip  ol  KiUinghall,  both  in  the  Weft  i^KnS.e'* 

Riding  of  the  county  of  Torh,  the  Court   of  quarter  ^^^^^^'^  ^^,f/'  ' 

feflions  difcharged  the  order,  fubjeft  to  the  opinion  of  ^[^^^l^^^. 

this  Court  on  the  followirtg  cafe  :  .  "^^^  affigned  by 

John  Gtll^  the  father  of  the  pauper,  was  bound  appren-  indorfemcnt  on 

tice  by  indenture,  dated  the  firft  day  of  December  1764,  whereby  j5b^^* 

to  Thomas  Harrifon^  in  the  townfliip  of  Clint^  for  feveu  IffignedJverber 

years,  and  ferved  five  years,  until  his  matter  died,  when  J{f  ,^'(^6^"  ^' 

in  confideration  of  three  guineas  paid  by  William  Brad-  mainderof  hit 

•  .  apprenticefliip, 

field  he  was  afligned  by  Elizabeth  Harrifon^  (widow  of  »«<*  J-  G. 

the  faid  Tpomas  Harrifon)^  by  an  unftamped  indorfement  fuch  alCgnmeiit 

on  the  indenture,  for  the  remainder  of  his  t^rm  in  the  ©f  ir^whSi  ^ 

words  following  5  ^  {hriaft'feien 

"  April  14th,  1 769.     Be  it  remembered,  that  I  Eliza"  y«»^«  ^^  '«gM- 

"  zabeth  Harrifon  of  C/i/i/,  in  the  parifti  of  Ripley^  do  ac-  the  family  of 

**  quit  and  aflign  over  my  apprentice  John  Gillt  for  all  f^Q^^g  j^  .^^ 

"  the  remainder  of  his  faid  apprenticefliip,  unto  William  Held  Ui^fthU 

«  Bradfield  the  younger,  of  KillinghalU*     (Signed)   Eli-^  ▼•»  e? idence      " 

fefliont  ought  to  have  prefamed,  after  fuch  a  diflance  of  time,  that  th«  widow  was>»e€0'« 
triz  vid  capable  of  aHigning  the  apprentice,  and  that  J,  G,  had  acquired  a  fettlemeot 
in  iC,  and  confequently  that  his  Ton  who  had  gained  no  fettlement  for  himfelf  was 
there  fettled ;  and  the  fedions  having  drawn  a  contrary  condnfion,  thit  Couit  qualbtd 
the  order  of  Aflons. 

Cc  3  zabeti 
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1813.  Lord  Ellenborough  C.  J.  >  The  only  doubt  is,  wh«- 

JTZr  ther  where  the  feffions  have  drawn  a  conclufion  pal- 
againfi  pably  erroneous  upon  two  points,  we  fliould  fend  the 
tints  of  cafe  down  againi  or  in  eafe  of  the  parties  draw  the  irrc- 
(iflrible  conclufion  ourfdves.  .The  relief  given  by  the 
parifli  of  Killinghall  to  the  family  of  John  Gill  for  feven 
years  is  evidence  of  fuch  preponderating  weight  that  I 
Ihould  think  any  Judge  would  dire£l  a  jury  to  find  upon 
fuch  evidence,  (fuppofing  the  queftion  legally  to  come 
before  them)  that  Gill  was  by  fome  means  or  other  a 
fettled  inhabitant  of  that  parifli.  It  does  not  indeed 
amount  to  an  eftoppel }  but  it  is  cogent  evidence  againft 
the  parifli.  The  feflSons  alfo  ought  to  have  drawn  a 
diflFerent  conclufion  on  the  other  point.  The  aflignment 
(which  it  is  admitted  was  not  at  the  time  required  to  be 
ftamped)  is  in  its  form  an  aflignment  by  the  widow 
*'  as  my  apprentice  -^  and  at  this  diftance  of  time  we 
will  prefume,  if  neceflary,  that  flie  was  lawful  executrix ; 
or  even  if  flie  were  executrix  of  her  own  wrong,  ftill  ac- 
cording to  the  cafe  of  The  King  v.  Eqft  Bridgeford^  if  the 
pauper  Hved  40  days  under  that  aflignment  we  fliould 
hold  him  fettled  in  the  parifli ;  and  one  cafe  is  enough 
on  fuch  a  fubjefl. 

P<r  Curiam^  Order  of  geflions  quaflif  d, 

Holroyd  and  Hamerton  were  to  have  argued  acainft  the 
order. 
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The  Kino  againji  The  Inhabitants  of  Rii^cwooD.   jfreintjday, 

TTi  an  order  of  two  juftices,   Charles  Trovtbridge^  his  Whercapaopcr 

wife  and  children  were  removed  from  the parifli  of  JenoncnuS'^ 

Tollard  Royal,  in  the  county  of  Wilts,  to  the  parifli  of  ^^}f^}^J^^^ 

Ringwood,   in  the  county  of  Hants.    The  feffions  on  J»  ^c  pariiflies 

appeal  confirmed  the  order^  fubjedt  to  the  opinio^  of  this  and  had  a 

hou(c  in  eacbf 
Court  on  the  following  cafe  :  in  one  of  whicK 

The  pauper,  being  legally  fettled  in  the  parifli  of  Z^j'^^^X 

Tollard  Royal,  and  renting  a  cottage  there  of  the  annual  "^^s  fl^Un 

value  of  thirty  fhillings,  about  Eajler  1 806  took  a  dairy  <>."«  *nd  'om^- 

of  feven  cows  at  feven  pounds  a  cow  for  twenty  weeks.  othcr»  and  oa 

r^  1  r    ,  1         .         r  ,  r  UlC  Uft  night 

The  cows  \^ere  to  pe  fed  on  lands  of  upwards  of  ten  of  his  holding 
pounds  s^nqual  value,  part  lying  in  the  parifli  of  Craft'  |„  j^,^  hiring 
bourne,  and  part  in  the  parifli  of  Ringwood/   The  pauper  2ldUig**ai'^hrin 

alfo  had  a  fmall  houfe  with  the  dairy  fituate  in  the  parifli   ^^  he  came 

I   '  ,  ta  J?,  to  paok 

of  Ringwood,   in  which  hpufe  the  pauper'^  wife  and  up  hit  furniture 

family  refxded  during  the  whole  twenty  weeks^  and  the  his  family, 

pauper  flept  fometimes  at  Tollard  Royal,  and  fometimes  nigi^thctc?* 

at  Ringwood.    For  about  twelve  weeks  of  the  time  he   «"'  **"*  "°^, 
*  flcep  or  go  to 

flept  at  Ringwood,  and  about  eight  weeks  in  his  pottage  ^^^  ^."^  ^'»s 

^  ^  occupied  in 

at  Tollard  Royal,  of  which  he  kept  poflefljon  during  the  moving,  and 

whole  time.     About  nine  o'clock  of  the  night  before  the  with  bis  family 

pauper  gave  up   the  dairy,  having  flept  the  preceding   nStmoinin^g 

night  at  Tollard  Royal,  he  came  to  Ringwood  to  pack  up  ft^lf^^*^^^^^^^ 

his  furniture,  and  fetch  back  his  wife  and  family;  and  ^^^ 

The  renting 
hfi  pafled  the  night  there,  but  did  not  flcep  nor  go  to  an  acre  of  land 

*    '  at  8/.,  from 

JSa/lcr  to  ORo' 
her,  for  planting  potatoes,  where  the  bnd  had  been  previoufly  dug  by  the  landlord  for 
t)iat  purpofe,  and  would  not  have  been  let  for  more  than  half  that  price  if  it  had  not  been 
dngf  was  confidercd  as  a  tenement  of  the  yearly  value  of  8/.,  although  the  cafe  ftattd 
tha^  in  ^  common  way  an  acr^  •f  fuch  land  noiud  n^t  let  for  more  than  a/« 

bed. 
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bed,  but  was  occupied  in  packing  up  his  goods.     A 
waggon  came  about  two  o'clock  in  the  morning  to  take 
the  goods,  and  the  pauper,  his  wife  and  family,  with 
the  waggon  and  goods,  left  their  houfe  at  Ringweod  be* 
tween  five  and  fix  o'clock  in  the  morning,  and  returned' 
to  their  cottage  at  ToUardReyaL    The  pauper  afterwards 
quitted  this  cottage,  and  in  the  fame  year  rented  another 
cottage  in  tlie  fame  parifli  of  Tollard  Royal,  for  which  he 
paid  two  guineas  a-year,  and  he  had  the  ufe  of  a  yard 
for  his  beads,  pigs,  and  fowls  to  run  in,  for  which  he 
paid  one  pound  a-year,  and  his  landlord  had  the  ufe  of 
the  yard  at  the  fame  time.     Whilft   he  occupied  this 
cottage  and  yard,  he  took  nearly  an  acre  of  land  in  an- 
other parifli  at  the  rent  of  fight  pounds  from  Eafter/0  Odo- 
ber  following,  for  planting  potatoes*     The  ground  had  been 
dug   by  the  landlord  for  that  purpofe,   and  it    would  not 
have  been  let  for  more  than  half  that  price  if  it  had  not  been 
dug.     The  pauper  got  a  good  profit  by  his  crop ;  he 
alfo  took  twenty-eight  lug  of  land  of  another  perfon, 
which  was  ploughed  for  the  fame  purpofe,  for  which  he 
paid  fourteen  (hillings ;  and  during  the  time  he  rented 
thefe  pieces  of  land,  he   lived  with   his  family  in  his 
houfe  at  Tollard  Royal.     Other  land  is  let  in  the  fame 
parifli  at  the  fame  rate,  when  ploughed  and  prepared 
ready  for  potatoes  m  like  manner.     In  a  common  way 
an  acre  of  fuch  land  would  not  let  for  more  than  two 
pounds,  though  when  dug  for  a  crop  of  potatoes  it  would 
let  for  eight  pounds. 


W.  Williams  and  Barwis,  in  fupport  of  the  order  of 

feffions,  began  by  adverting  to  an  obje^lion  which  they 

faid  might  perhaps  be  made  to  the  pauperis  fettlement 

in  Ringwood,  yiz.  that  he  had  not  flept  there  die  laft 

16  night 
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night  of  his  holding  the  dairy,  but  had  merely  gone  thi- 
ther for  the  purpofe  of  removing  his  family,  and  was 
engaged  in  fo  doing  daring  the  whole  night ;  fo  that  the  agtwifi 
lail  night  of  his  fleeping  might  be  contended  to  be  the*  tantsof  * 
jMreceding  night,  when  he  flept  at  Tollard  Reyal^  and 
confequently  his  fettlement  would  be  there :  [but  Lord 
EUmhrwgb  C.  J.  interpofed  by  faying  that  he  fuppofed 
that  point  would  hardly  be  made  \  that  the  Court  would 
not  enter  into  minute  enquiries  whether  the  pauper 
flept,  in  the  literal  fenfe  of  that  word  \  what  would 
(atisfy  <<  pemodlavit,"  would  be  fufficient.  The  matei« 
rial  queftion  was,  whether  he  had  not  gained  a  fub- 
fequent  fettlement  in  Tollard  Royal.^  As  to  that  point 
they  contended,  that  the  pauper,  whilft  he  refided  in 
the  fecond  cottage  at  Tollard  Royalj  did  not  rent  a  tene* 
ment  of  the  yearly  value  of  ten  pounds ;  inafmuch  as 
the  land  which  he  rented  for  potatoes  could  not  be 
eftimaysd  at  the  value  which  he  paid  for  it,  but  at  its 
value  communibus  annis,  which  appeared  by  the  cafe  to 
be  only  two  pounds  per  annum.  That  was  the  fair  yearly 
value  of  the  land,  which  is  the  criterion  fixed  by  the 
ftatute,  and  therefore  the  tenement  mud  be  eftimated 
according  to  fuch  value,  and  not  according  to  the  rent ; 
and  fo  it  was  determined  in  Rex  v.  St.  Matthevf^Bethnall 
Green  {a)^  and  Rex  v.  Hellingly  (b).  Here  the  additional 
rent  beyond  two  pounds  was  only  a  payment  made  in 
confideration  of  an  extraordinary  portion  of  labour  be- 
flowed  upon  the  land  by  the  landlord,  but  had  nothing 
of  that  permanent  nature  which  is  implied  in  the  term 
yearly  value;  it  was  fo  much  paid  for  digging  the  land. 
Supp<^  the  pauper  had  dug  it  himfelf,  and  by  that 

(a)  Bwr.,  aC,  574  {h)  lo Eafl,  ^. 

means 
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means  incrcafed  its  value,  or  that  he  had  agreed  to  give 
eight  pounds  for  it  provided  the  landlord  would  dig  it, 
'^^^nfl^  <^o^ld  ^^  ^^  contended  in  either  of  thofe  cafes  that  he 
The  inhabi-     y^^  tzkeu  land  of  the  yearly  value  of  eight  pounds  ? 

tanti  of  ^         *  w        * 

RiNcwoott.  Then  it  can  make  no  fubftantial  difference  that  the  la- 
bour was  beftowed  beforehand,  if  it  be  true  that  the 
value  of  labour  cannot  form  a  component  part  of  the 
yearly  value  of  a  tenement.  If  the  pauper  had  taken 
this  land  by  the  year,  he  muft  have  left  it  in  as  good  a 
ftate  as  when  he  entered  upon  it,  and  then  the  labour 
required  for  that  purpofe  would  have  been  fo  far  a  reduc- 
tion of  its  value  in  his  hands. 

Cajberd  and  W,  Grants  contra,   were  ftopped  by  the 
Court. 

Grose  J.  (/i).  The  only  queftion  is,  whether  the 
pauper  came  to  fettle  on  a  tenement  of  the  yearly  ^value 
of  ten  pounds.  Looking  at  the  cafe,  we  find  that  he 
went  to  Tollard  Royal  with  his  family,  and  refided  there 
more  than  forty  days.  As  to  the  value  of  the  tenement 
which  he  occupied  during  that  time,  it  is  exprefsly  ftated 
to  be  above  ten  pounds ;  but  it  has  been  contended  that 
the  land  which  he  rented  from  Eajler  to  OBober  for 
planting  potatoes  might  be  worth  eight  pounds  for  that 
time,  and  yet  not  of  that  value  for  a  year.  That  propo- 
rtion I  do  not  underftand,  and  therefore  cannot  ailent 
to  it. 

Le  Blanc  J.    In  this  cafe  the  pauper  rented  a  cot*' 
tage  in  Tollard  Royal  2X  two  guineas  a-year,  during  which 

(#)  Lord  Illcahrt^h  C.J.  left  the  court  ^uriAf  the  argvme^t. 

im<^ 
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tune  he  alfo  rented  nearly  an  acre  of  land  in  another 
parifli  from  Eqfier  until  OiJober  for  planting  pota- 
toes, at  the  rent  of  eight  pounds  -,  which  land  had  been 
previoufly  dug  by  the  landlord,  and  would  not  have  been 
let  for  more  than  half  that  pricei  if  it  had  not  been  fo 
dug.  The  pauper  alfo  took  another  piece  of  land  at 
fourteen  (hillings.  All  thefe  premifes  taken  together 
at  the  rent  for  which  they  were  let,  amount  to  above  the 
value  of  ten  pounds.  But  the  quellion  is,  whether  we 
are  to  reduce  that  value  by  taking  the  land  which  was 
let  for  eight  pounds  at  the  rent  for  which  it  would  have 
been  worth  to  be  let,  if  it  had  been  in  a  different  ftate ; 
or  in  other  words,  whether  we  are  to  dcdu£^  from  the 
rent  the  value  of  the  Ubour  beftowed  by  the  landlord  on 
the  premifes  before  he  let  them.  I  think  the  Court 
muft  look  to  what  was  the  value  of  the  tenement  at  the 
time  the  pauper  came  to  fettle  upon  it,  without  confi- 
dering  by  what  means  it  became  of  that  value.  I  agree 
with  the  gentlemen  who  have  argued  on  the  other  fide, 
that  the  value  of  the  tenement  increafed  by  the  labour 
beftowed  upon  it  after  the  letting  cannot  be  taken  into 
the  account ;  as  if  the  pauper  had  taken  it  at  the  rent  of 
five  pounds,  and  had  beftowed  labour  upon  it  to  the 
amount  of  five  pounds  more,  that  would  not  have  made 
a  renting  of  ten  pounds.  But  where  the  labour  has  been 
previoufly  beftowed  fo  as  to  make  the  land  fairly  worth 
the  rent  at  the  time  it  is  taken, nhe  Court  cannot  feparate 
the  value  of  that  labour  from  that  of  the  land. 


.1813. 

The  KiKA 

againfi 
The  Inhabit 

tanciof 
RiNOtfboft* 


Baylet  J.    This  is  nothing  more  than  a  party  taking 

land  in  a  high  ftate  of  cultivation,  which  has  rendered 

it  of  the  value  agreed  to  be  given  for  it  at  the  time  of 

g  the 
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the  taking.  Nor  do  I  think  that  it  would  have  beea 
worth  lefs  if  it  had  been  taken  for  a  whole  year.  It  is 
urged,  indeed,  by  the  counfel,  that  if  the  pauper  had 
taken  it  for  a  year,  he  would  have  had  to  dig  it  himfelf^ 
and  then  it  would  have  been  of  lefs  value  to  him  than 
what  was  given  for  it  for  a  fhorter  period ;  but  it  does  not 
follow,  that  if  he  had  taken  it  for  a  year,  he  would  ne- 
ceflarily  have  had  to  dig  it.  I  think  therefore  that  this 
tenement,  coupled  with  the  other  property,  ainounts  to 
a  tenement  of  more  than  ten  pounds  a^year. 

Order  of  feffions  quaihed  {a). 


{a)  See  Xex  ▼.  Purley^  x6  Eafi^  xid. 
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X8I3. 

The  Kino  againfi  The  Inhabitants  of  Olney.      trtinejdmf, 

'T'HE  Court  of  Quarter  Seflions  for  the  county  of  Buck-  Where  the  p«i- 

ingbam  difcharged  an  order  of  two  juftices  for  the  mef£a|^for 

removal  of  Richard  Mayes  from  the  parifh  of  Olmy,  in  a^cmcnrthit 

the  faid  county,  to  the  pariOi  of  Ear/s  Barton,  in  the  ft'^u^now 

county  of  Northampton,  fubjed  to  the  opinion  of  this  ^^- °^  '^*  P"*" 

Court  on  the  following  cafe :  to  remain  upo* 

mortgage,  tind 

The  refpondents  proved  the  pauper  fettled  at  Ear/s  ^"ch  mortgage 

was  accordingly 

Barton  by  a  certificate,  dated  the  25th  of  July  1788,  and  made,  and  i%L 

direAed  to  the  pariih  of  O/my,  acknowledging  him  to   thc^pwper  to 

be  then  a  legally  fettled  inhabitant  of  the  parifti  of  Earls  t^'cyTht'Sue!!'' 

Barton.     In  order  to  fliew  a  fubfequent  fettlement,  the  t^^^^  *?  ^". 

^  '  hand*,  bnt  the 

appellants  proved  that  whilft  the  pauper  was  refiding  pauper  took 

in  the  parifli   of  Olney  under  the   faid  certificate,   in  refidedinit" 

or  about  the  month  of  September  1800,  and  fome  time  but^suMbk 

prior  to  the  execution  of  the  deed  of  feoiFment  here-  ^ft^f^i*^ 

inafter  mentioned,  he  agreed  with  one  Michael  Hifnde,  ^***/*  money, 

^  and  afterwards 

that  he,  the  pauper,  would   purchafe  a  mefl'uafe  be*  agreed  to  fell 

,         .  rrj       r  Z  t.      r  T         ,       it  to  A  for  60/. 

longing  to  Htnde,  fituate  in  Olney  at  the  turn  of  5  a/.,  who  thereupon 

if  Hinde  would  allow  40/.,  part  of  the  faid  5  a/.,  to  re-  JU^  original  ^ 

main  upon  mortgage,  to  which  Hinde  confented;  and   h*"dg|i^"^ 

in  purfuance  thereof,  by  a  deed  of  feoflFment,  bearing  ^P^^^  ^% 

date  the  8th  of  OBoier  1800,  Hinde,  in  confideration  the  remaining 

of  the  fum  of  52/.,  therein  mentioned  to  be  paid  by  person  the  tsel 

the  pauper,  conveyed  to  him  (the  pauper)  in  fee  the  ^nTeyance  to 

(aid  mefliiage  5  and  upon  the  deed  of  feoflfment  there  ^^J  the'^**il'* 

was  indorfed  a  receipt  for  the  confideration-money  of  per  quitted 

*^  ^  the  mcfluagea 

ca/.,  but  in  faA  only  la/.  w^re  paid  to  Hinde,  and  the  not  having 
*      '  /  '^       r  9  rcfidcdonit 

40  days  after 
the  payment  of  the  40/.  to  the  origiotl  ?eiidor :  Held  that  the  pauper  did  not  gain  a  fet- 
tlement bf  rcfidence  on  fiich  e(lat& 

remaining 
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i8i}*         remaining  fum  of  40/.  was  fecured  to  him  by  deed  of 
"         morteaee,  bearing   date  the    gth  of  OSfober   1800,  by 
againft        which  the  pauper,  puriuant  to  the  agreement  before 
tants  of '     ttientioncdy  demifed  the  faid  mefliiage  to  Hinde  for  a 
term  of  1000  years,  in  confideration  of  the  fum  of  40/. 
in  the  deed  of  mortgage  mentioned  to  have  been  paid 
by  Hinde  to  the  pauper  j  and  there  was  a  provifo  for  the 
deed's  becoming  void  upon  payment  by  the  pauper,  his 
heirs,'cxecutors,  or  adminiftrators,  to  Hinde,  his  execu* 
tors,  adminiftrators,  or  afligns,  of  the  fum  of  40/.,  with 
lawful  intereft,  upon  the  9th  of  April  then  next  enfuing. 
The  feoffment  and  deed  of  mortgage  were  both  executed 
at  the  fame  time,  and  remained,  together  with  the  title- 
deeds,  in  the  cuftody  of  Hinde.    The  pauper  imme- 
diately entered   into   pofiefiion  of  the   mcfluage,    and 
continued  to  refide  therein,  and  paid  the  intereft  upon 
the  iaid  fum  of  40/.  to  Hinde,  until  the  execution  of  the 
deeds  hereinafter   mentioned}   but,  during   fuch  time, 
never  had  the  ability  to  pay  off  the  principal.     About 
a  month  before  the   12th  of  June  18 13,  the  pauper 
agreed  with  one  Thomas  Boivden  to  fell  to  him  the  faid 
mefluage,  in  confideration  of  the  fum  of  60/.,  and  foon 
afterwards  Bowden  paid  to  Hinde  the  fum  of  40/.  in  dis- 
charge of  his  mortgage,  and  in  part  of  his  (Botuden^s) 
purchafe-money,   and  received  from  Hinde  the  title- 
deeds,  together  with  the  deeds  of  feoffment  and  mortgage, 
which  Hinde  had  never   delivered   Up    to   the  pauper. 
Afterwards  by  indorfement  on  the  faid  indenture  of  mort* 
gage,  bearing  date  the  12th  of  June  18 1 2,  Hinde,  in 
cpnCderation  of  40A  to  him  therein  mentioned  to  be  paid 
by  the  pauper,  afSgned  the  term  of  1000  years  to  th« 
pauper,  and  by  deeds  of  leafe  and  releafe,  dated  re« 
fpe£lively  the  12th  and  13th  of  June  1812,  the  pauper 

con- 
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ctareyed  the  mefluage  to  Bowdin  in  fee  for  the  confident  18 13* 

tion  of  <Jo/.;  amd  aoi,  being  the  bahnce  of  the  purchafe-  rp. ""T^ 

money,  were  then  paid  by  Bowden  to  the  pauper.    The  agamft 

iiidorfement  and  bdentures  of  leafe  and  releafe  were  unuof 

dl  executed  at  the  fame  time.     The  queftion  for  the  ^«'"»»' 
opinion  df  the  Court  ia»  whether  the  pauper  gained  a 
fettkment  in  the  pariih  of  Olmj  by  the  purchafe  of  the 
abore  eftate  and  refidence  thereon. 


Befi^  in  fupport  of  the  order  of  feffions,  contended 
chat  the  pauper  gained  a  fettlement  by  the  purchafe,  it 
being  a  purchafe  of  an  eftate  for  more  than  thefum  of 
30/.,  bon&  fide  paid,  although  in  fa£l  la/.  only  were  paid 
at  the  time  of  the  execution  of  the  conveyance,  and  there- 
fore it  was  not  within  the  ftat.  9  G.  i .  c.  7.  The  principle 
which  governed  Rex  v.  Teif(frd{a)  applies  to  this  cafe. 
That  was  a  purchafe  for  39/.,  of  which  9/.  only  were 
paid  by  the  purchafer,  and  the  remainder  was  borrowed 
on  mortgage ;  and  it  was  holden,  that  the  cafe  was  not 
Within  the  ftatute.  Lord  Hardwichi  obferving  that  it 
would  be  hard  to  enquire  whether  the  purchafer  bor- 
rowed the  money.  And  the  fame  was  ruled  in  R.  v. 
CbaiUy{ti).  Both  thofe  cafes  are  like  the  prefent  in 
this,  that  the  pauper  mortgaged  the  premifes  as  a  fecu- 
rity  for  part  of  the  purchafe  money ;  and  the  firft  has 
diis  farther  refemblance,  that  the  pauper  did  not  him- 
felf  pay  the  remainder  of  the  purchafe  money  \  and  al- 
though there  it  was  pud  immediately,  and  here  not  until 
fbme  years  after  the  purchafe,  ftill  when  ultimately  dif- 
charged  on  the  lath  of  June  i8i2j  it  became  a  bona  fide 

(«)  Mm*  9.(ksi.  {h)  Cr.JL  755- 

VoL.L  Dd.  payment 
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OfcHBT. 


payment  of  tbe  whole   fum.      iBayUy  J.     Tkt  pauper 
did  not  reCde  forty  days  after  that  time.]  .     . 

Grose  J.  (a)  The  queftion  is,  whether  this  Yf9A,  ft 
purchafe  for  the  fum  of  30/.  bona  fide. paid,  fo  as  to  fa^ 
tisfy  the  flat.  9  G.  I.,  where  the  purqhafe  was  contrafled 
for  upon  fecurity  to  be  given  for  part  of  the  purchafe. 
money,  and  fuch  part  never  paid  by  the  purchafer.  The 
cafe  in  fubftance  ftates  that  the  premifes  were  mortgaged 
for  40/.  of  the  purchafe  money,  and. that  that  money  was 
not  paid.  But  I  think  that  the  confideration  muft  be  boni 
fide  paid  at  the  time  of  the  purchafe,  in  order  to  fatisfy 
the  ftatute.  Then  it  is  clear  that  this  was  not  a  purchafe 
of  an  eftate  for  30/.  paid  at  the  time;  the  confideration 
money  having  remained  upon  fecurity. 

Le  Blanc  J.  The  flat.  9  G.  i.  ena^ls  that  no  per- 
fon  fhall  gain  a  fettlement  by  virtue  of  any  purchafe  of 
any  eflate,  whereof  the  confideration  doth  not  amount 
to  30/.  bona  fide  paid.  The  queftion  arifes  on  the  pur- 
chafe. The  purchafe  money  amounted  to  52/.,  of  which 
1 2/.  only  were  paid  at  the  time,  the  reft  was  left  on 
mortgage  to  the  vendor.  That  circumftance  diftin- 
guiflies  it  from  the  cafes  cited,  where  the  party  purchaf- 
ing  paid  the  whole  money  to  the  vendor,  by  borrowing 
a  part  aliunde ;  fo  that  there  he  had  credit  to  borrow  of 
others.  But  in  Rex  v.  MattlngUy  [b]^  which  has  not 
been  cited,  it  was  held  where  the  purchafer  con- 
tracted for  the  purchafe  of  a  copyhold  eftate  for  39/., 
which  was  mortgaged  for  32/.,  and  paid  only  7/.,  and 


(«)  L«rd  Jilltnborwih  C  J.  wai  abfcnt  {h)  %T.JL  la. 

xo  ^fras 
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was  admitted  fubje£l  to  the  mortgage,  that  itwas  not  a  pur-  i8i3. 
chife  for  30/.  bona  fide  paid,  fo  as  to  take  it  out  of  the  fta-  xiTk" 
tute.    That  is  a  direGt  authority  on  this  part  of  the  cafe.         «^«i»/t 

The  Inhabi* 

But  it  has  been  argued  upon  a  fuppofed  difierence,  inaf-  tantsof 
much  as  the  purchafe  money  was  ultimately  paid  in  the 
fubfequent  tranfaAion  with  Bowden.  But  how  does  that 
ftand  ?  All  that  was  done  by  Bowden^  when  he  became 
the  purchafer  of  the  eftate,  was,  to  pay  off  the  incum- 
brance in  order  to  get  the  title  deeds  into  his  hands, 
which  had  never  paffed  from  the  original  feller  into  the 
hands  of  the  pauper.  That  was  a  payment  therefore 
made  by  Bowden  for  his  own  benefit,  and  not  on  behalf 
of  the  pauper. 

BatletJ.  concurred. 

Order  of  Seflions  quaihed. 

King  was  to  hare  oppofed  the  order. 


CASES 

ARGUED  AND  DETERMINED  I«i3 

IN    THE 

Court  of  KING'S  BENCH, 

IN 

Eafter  Term, 

•^n  the  Fifty-Third  Year  of  the  Reign  of  Georgs  HI. 

FoMiN  againfi  Oswsll  and  Another.         '    ^"^^i. 
^1  HE  declaration  in  this  cafe  contained  fpecial  counts  Where  the 

JL      ^  .««,/.•  It         j>        pUintiffin  if- 

in  anumpfit  againft  the  defendant,  as  broketi  for  fuoipfit  failed 
omitting  to  infert  in  the  policy  a  leave  to  carry  fimulated  J^cSrcmihtf, 
fvftnj  per  quod  the  plaintiff  was  prevented  from  recover-  ^^^^jj^n^g 
inr  aeainft  the  underwriters  (a)  \  and  there  were  alfo  the  recovered  le& 

^    **  ^  '  than  5/.  upon 

common  counts.  the  bahuicc*^ 

an  account 
which  COB- 

At  the  trial  theplaintifffailed  upon  the  fpecial  counts ;  but  both  on  the 

to  intitle  himfelf  to  a  verdict,  put  in  an  account  rendered  ^^^^j'  g*^. 

by  the  defendant  to  the  plaintiff,  confiding  of  various  ^****  ^***'  ^T 

items  both  on  the  debet  and  credit  fide,  with  a  balance  c.104.  he  was 

ftruck  of  ^/.  19/-  due  to  the  plaintiff;  and  obtained  a  ver-  u^p^arlng 

diet  for  that  fum,  which  was  entered  on  the  count  for  aan\  wlidei^"* 

money  had  and  received.  ""^  *'"*^*^  *• 

Zmd0fu 

{a)  See  0/wtIt  and  another  ▼.  Kigne,  xs  Sufi,  70. 
Vol,  I.  ^        £e  Gafela 
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1813.  GafeUi  on  a  former  day  obtained  a  rule  nifi  to  enter  a 

fuggeftton  on  iiie. London  a£t  39  and '40  Gm.  3.  ^•104. 

againfi        (local)  to  deprive  the  plaintiff  of  his  cofts,  the  damages 
tnd  AMthtr.    ^^"g  under  5/.,  and  the  defendant  refiding  and  trading  in 
London^  and  being  liable  to  be  fumn\oned  to  the  court 
of  requefts.    . 

Jli^rr^/ now  (hewed  caufe»  and  contended  that  this 
cafe  was  not  within  the  a£l,  inafmuch  as  it  was  not  a 
debt  reduced  by  part  payment  before  the  a£lion  brought, 
but  was  in  (tlQ:  reduced  by  a  fet-off,  though  no  notice  of 
fet-off  was  given  ;  and  referred  to  a  cafe  decided  on  the 
Soutbwark  z6t  (b)  wluch  he  ftated  to  be  fimilar  to  the 
prefent,  in  which  it  was  held,  that  where  the  demand  was 
founded  on  the  balance  of  a  larger  account  the  cafe  was 
hot  within  the  a6;. 

Gafelee  referred  to  the  two  afts,  which  were  different } 
the  Soiithwari  adl  exprefsly  excepting  a&ions  brought 
for  the  balance  of  an  account,  whereas  die  London  z€k 
contained  no  fuch  exception.  He  alfo  ftated  that  no  evi- 
dence was  given  of  the  items  of  the  account,  but  thf 
only  evidence  was  the  account  itfelf,  in  which  tlw  balance 
was  ftruck  in  the  hand-writing  of  the  defendant. 

The  Court  thought  this  a  cafe  within  the  ftatute,  and 
made  the  .    Rule  abfolutc. 
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ToLPUTTtfw/w/?  Ann  WELts,Executrix  of  Wells  ^; 
deceafed.(a)       '  '^''"'\ 

npHIS  came  on  upon  demurrer  to  die  rejoinder ;  the  A  jn^rment 
dedaradon  wis  upon  a  bill  of  exchange  drawn  by  executrix  to  a 
dle^  plaintiff,  and  accepted  by  the  defendant's  teftator ;  teftl!p«wcU 
die  defendant  pleaded  that  one  J.  Mtmday  in  Michaelmas  (^"i^  traft"for^' 
term  in  the  5  ad  year  of  the  king,  impleaded  the  defen-  *^«  debt*  of 
dant  as  executrix  of  Wells  in  a  plea  of  debt  for  the  fum  cteditors,  can- 
of  1990/.,  claimed  by  Monday  to  be  due  and  owing  to  in  bar  to  an  ac- 
tum from  the  fsud  Wells  in  his  lifetime  and  at  the  time  of  tl^inft^fr  by 
bis  deceafe,  and  thereupon  recovered  judgment  for  the  JoJ^of  Oic^f!" 
laid  fum  of  1990/.  to  be  levied  in  part,   viz.  as  to  *****'• . 
i2CoA  upofi  the  goods  and  chattels  of  the  teftator,  then  in  recoTered  a 

\  ,  jadg'nient 

her  hands,  and  as  to  the  reudue  de  hnis  quando  acctderint :  a^fainft  defen- 
which  judgment  ftill  remains  in  force  and  unfatisfied  :   trix  for  1990/. 
the  plea  dien  alleged  diat  at  the  commencement  of  this  ^^"^oUmh^xa. 
a^lion  I9j^/i  wfere  and  ftill  are  due  upon  die  judgment,  t^cje^atw; 
and  that  (he  hath  fully  adminiftered,  except  floods  and  thejndgmeot 

'  .  .  waiconfcfledto 

chattels  of  die  value  of  1250/.  which  are  not  fufficient  to  iif.for  that  fum 
fatisfy  die  debt  due  ou  the  judgment,  and  which  are  liable  ^mi  L  tn^tifor 
to  fatisfy  the  fame.   RepUcation ;  diat  before  and  at  die  %^'^J^,^t^ 
time  of  obtaining  the  judgment  in  the  plea  mentioned^   h^m  that  the 
diere  was  really  and  juftly  due  to  Monday  from  the  de*  departure  from 
flendahtas  executrix,  a  much  lefs  fum  of  money  than  ^rr,  if  a  plea 
the  fum  of  1990/.,  to  wit,  150/.,  and  no  more,  and  that  ^erld^nuft^ 
the  defendant  at  die  time  of  obtaimng  the  judgment,  ^rw^n!***^* 
had  and  now  hath  goods  and  chattels  of  the  teftator  in 
her  hands  more  than  fufficient  to  pay  the  fum  really  due 
to  Monday  /  but  that  the  judgment  fo  lecovered  againft 

(«)  This  cafe  was  partlf  arpied  at  StrJMnts  Inn, 

Ee  2  die 
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1 8 13.        Ae  defendant  for  1990/.  was  recovered  for  that  fum  by 


B^Lt. 


fraud  and  covin  between  Monday  and  the  defendant,  with 
intent  to  defraud  the 
claration  mentioned. 


mtM         intent  to  defraud  the  plaintiff  of  his  damages  in  the  de^ 
Wi 


Rejoinder;   that  the  teftator   at   the   time   of  hit 
death  was  indebted  to   divers  perfons,  to  wit,  to  J. 
Monday  in  the  fum  of  9/.,  (it  then  proceeded  to  enumeu 
rate  the  names  of  many  other  creditors  with  the  fums  al- 
kged  to  be  due  to  each,  making  a  total  debt  amounting 
to  1998/i,)  which  faid  feveral  fums  of  money  at  the  time 
of  making  the  agreement  hereafter  mentioned,  and  the  re- 
covery  of  the  judgment  in  the  plea  mentioned,  were  wholly 
unpaid}  and  that  the  goods  and  chattels  of  the  teftator  itt 
die  hands  of  the  defendant  being  wholly  infufficient  to  pay 
die  whole  of  the  feveral  fums  due  to  the  faid  creditor^ 
k  was  agreed  between  the  defendant  and  the  faid  credi- 
tors, that  ihe  (hould  execute  a  warrant  of  attorney  to 
fecure  to  the  faid  Monday  for  himfelf,  and  as  trufln  fat 
ihefoid  creditors^  the  payment  of  their  debts ;  that  in 
purfuance  of  fuch  agreement,  and  before  the  commence* 
ment  of  this  fuit,  the  defendant  did  execute  a  warrant 
of  attorney  as  executrix,  to  confefs  a  judgment  to  Moh>- 
day  {to  he  entered  up  in  the  manner  as  is  fet  forth  in  xhm 
defendant's  plea)  for  1990/*,  money  borrowed  by  the  ts£* 
tator  in  his  life  time  of  Monday^  with  a  defeazance  dbafe 
it  (hould  remain  in  force  until  the  feveral  debts  due  t» 
the  faid  creditors  ihould  have  been  fully  iatisfied.    The 
rejoinder  then  proceeded  to  ftate  that  the  faid  creditora 
iiibfcribed  their  names  to  the  warrant  of  attorney,  and 
that  their  debts  exceeded  1990/0  for  which  judgmeoit 
was  obtained,  and  that  the  defendant  hath  fully  atfani- 
aiftered  except  goods  and  chattels  of  the  value  of  1250/., 

I  which 


TptPUTT 
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which  are  not  fufficient  to  fatisfy  the  money  due  to  the  1813. 
creditors  who  fubfcribed  the.  faid  warrant  of  attomeyi 
and  which  are  liable  to  fatisfy  the  fsfme.  It  then  averred  m4 
that  the  warrant  was  given  and  judgment  recovered  in 
purfuance  of  the  agreement  for  the  benefit  of  the  faid 
creditorti  and  was  not  recovered  by  fraud  and  covin  as 
alleged  in  the  replication. 

Demurrer  to  the  rejoinder,  ailigning  for  caufes^  that 
the  rejoinder  does  not  fupport  the  plea^  but  is  a  depar- 
ture therefrom,  inafmuch  as  in  the  plea  the  judgment  ' 
alleged  to  have  been  recovered  by  Monday^  is  ftated  to 
have  been*  recovered  for  1990/.,  claimed  by  Monday  to 
be  due  to  him  from  the  teftator  in  his  lifetime  and  at 
his  deceafe ;  whereas  by  the  rejoinder  It  is  acknow- 
ledged that  the  faid  fum  of  money  for  which  judgment 
was  recovered  by  Monday^  was  not  wholly  due  to  him^ 
but  that  a  fmall  part  thereof  only  was  due  to  him,  and 
the  refidue  to  divers  other  perfons,  and  that  the  judg- 
ment was  obtained  by  him  as  a  truftee  only  for  himfelf 
and  fuch  other  perfons ;  and  that  the  rejoinder  is  in  other 
refpe£t8  defective,  infufficient,  and  informal* 

Ga/elee,  in  fupport  of  the  demurrer,  made  two  points  ; 
firft,  that  the  judgment  confefied  by  the  defendant  as 
executrix,  to  one  fimple  contrad  creditor  as  a  truftee  for 
many  other  fimple  contra^  creditors,  could  not  be 
pleaded  in  bar  to  this  adion.  The  only  authprity  which 
can  be  faid  to  favor  fuch  a  plea  is  what  fell  from  Law* 
nnce  J.  in  the  cafe  of  Meux  q.  /•  v.  Howell  {a)  \  for  as  to 
the  cafe  itfelf  it  cannot  be  deemed  an  authority  upon  this 

(tf)  4  Edft,  9,  la 

£  e  3  point| 
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1 8 1 3*        point ;  it  being  a  penal  zSdon  brought  againft  the  defend- 
'         ants  on  the  13  £/«.  r.  j.  for  being  parties  to  a  covinous 

TOLPUTT 

sgginft        judgment ;  which  judgment  was  confefled  by  a  debtor 
for  the  benefit  of  a// the  creditors,  and  therefore  afibrds 
a  material  diftin£tion  between  that  cafe  and  the  prefenti 
where  there  is  an  exception  at  leaft  of  the  prefent  plain- 
tiff, if  not  of  more  creditors.    It  is  clear  that  this  judg- 
ment could  not  have  been  confeffed  by  previous  :^ree- 
ment  with  the  creditors  named ;  inafmuch  as  the  fum 
for  which  it  was  confeffed  does  not  correfpond  with  the 
aggregate  amount  of  their  debts.    So  that  this  muft  be 
taken  as  nothing  more  than  a  contrivance  between  the 
executrix  and  Monday  to  defeat  the  plaintiff   of  his 
aAion.    It  is  fufficiently  hard  upon  a  creditor  who  has 
ufed  due  diligence  in  conmiencing  his  adion,  to  find^ 
himfelf  barred  by  a  judgment  confeffed  to  another  cre- 
ditor ;  this,  however,  the  law  permits  an  executor  to  do, 
although  it  has  been  confidered  as  fomewhat  of  an 
anomaly.    But  if  this  judgment  can  be  pleaded,  it  will 
enlarge  the  power  of  an  executor  to  give  a  preference 
far  beyond  its  former  limits  i  for  it  will  enable  him  to 
the  prejudice  of  any  one  creditor,  to  confefs  a  judgment 
to  another  creditor  not  merely  for  his  benefit,  but  for 
'  the  benefit  of  any  number  of  creditors  whom,  the  exe- 
cutor may  choofe  to  Me& ;  although  not  one  of  thofe 
creditors  (hall  have  ufed  any  legal  diligence  to   obtain 
that  judgment}   and  it  will  alfo  enable  the  executor, 
a6iing    in   concert  with   one    creditor   to    commit   a 
fraud  on  aU  the  other  creditors.     Secondly,  the  rejoinder 
is  m  clear  departure  from  the  plea  for  the  caufe  af&gned 
in  the  demurrer ;  the  plea  alleges  the  judgment  to  have 
been  recovered  for  money  claimed  to  be  due  to  Monday 
IS  for  his  own  debt}  whereas  in  the  rejoinder  it  s  ftated 

to 
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to  be  for  money  due  not  only  to  Monday  but  alfo  to 
feveral  other  creditors.  And  this  allegation  in  the  plea 
it  material  and  cannot  be  reje£led,  fo  as  to  make  the 
plea  confifteiit  with  the  rejoinder :  but  even  if  %it  could 
be  upon  general  demurrer,  yet,  where  obje£tion  is  taken 
upon  fpecial  demurrer,  it  cannot  be  confidered  as 
furplufage  (n). 

Cemyn,  contra,  in  anfwer  to  the  firft  objeAion>  faid 
that  no  cafe  had  been  cited  to  fhew  that  it  ^iras  either 
illegal  or  improper  for  an  executor  to  confefs  a  judgment 
like  the  prefent.  It  is  faid,  indeed,  that  to  permit  fuch 
confeffion  would  be  impofing  a  hardfliip  on  a  plaintiff^ 
who  has  ufed  due  diligence  for  the  recovery  of  his  debt  % 
but  if  the  teftator  in  his  lifetime  might  himfelf  have 
confefled  fuch  a  judgment,  and  have  fubjeded  his 
property  to  an  execution  thereupon,  and  that,  even 
after  a£lion  brought  agsunft  him  by  another  creditor ; 
furely  the  executor  may  give  the  fame  preference,  which 
his  teftator  might  have  given.  It  is  true,  that  after 
a&ion  brought  by  one  creditor  the  executor  cannot  pay 
the  other  creditors  as  the  teftator  might  have  done,  but 
ftill  he  may  do  that  indirefUy,  by  means  of  confeiEng 
a  judgment  which  he  cannot  do  dire&ly.  It  appears 
from  the  third  refolution  in  Viok  v.  Gatadon  (b),  that 
where  a  judgment  is  recovered  againft  an  executor  for 
a  juft  caufe  it  cannot  be  faid  to  be  covinous,  although 
it  was  done  for  the  purpofe  of  defeating  another 
creditor.  So  in  Williams  v.  Fvwler  (r),  which  under* 
went  three  arguments.  Eyre  J.  faid,  <<  there  is  no  in- 

(«}  T  ITi/k  98.    BgrUw  V.  Mvant.  Str.  694*    Covrttmtf  t.  SMchwelL 
(»)  8r  fr.  JOMi^  ga.       (c)  Str.  41a 

X  e  4  con- 
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convenience  in  letting  executors  confefs  judgments ;  for 
if  there  be  a  precedent  debt,  all  i%  fair;  if  none,  the 
party  will  have  them  on  the  fraud.'*  Thefe  authorities 
therefore  clearly  eftablifli  the  right  of  an  executor  to 
confefs  a  judgment  in  order  to  give  a  preference.  In 
this  cafe  it  may  be  aiked,  what  more  has  the  executrix 
done  ?  Here  the  executrix  pleads  a  judgment  recovered 
againft  her  by  M.  before  the  commencement  of  the  plaiu- 
tifPs  a£lion  for  a  fum  certain ;  in  reply  to  which,  the  plain- 
tiff" denies  that  the  teftator  was  indebted  to  M.  in  fo  large  a 
fum  as  the  fum  recovered.  It  therefore  became  neceflary 
for  the  executrix  to  explain  how  the  judgment  came  to  be 
confefled  for  fo  large  a  fum,  in  order  to  (hew  that  it 
was  bond  fide :  and  ihe  has  done  fo  \  and  it  is  admitted 
on  the  pleadings,  that  the  judgment  was  confefled  for 
fair  and  bond  fide  debts :  but  obje£lion  is  taken,  that  this 
is  not  a  judgment  confefled  to  one  creditor  for  himfelf, 
but  to  one  on  behalf  of  himfelf  and  feveral  creditors. 
But  if  an  executor  has  by  law  a  right  to  confefs  a 
judgment  to  a  particular  creditor,  why  may  he  not, 
in  order  to  avoid  a  multiplicity  of  a£tions,  confefs 
9  judgment  to  one  for  the  benefit  of  many  ?  If  there  be 
a  precedent  debt,  according  to  what  was  faid  by  Eyre  J.  {a) 
all  is  fair.  So  in  Meun  v.  Howell  {b\  Lawrence  J. 
was  of  opinion,  that  a  plea  by  an  executor,  flating 
that  the  teflator  was  indebted  to  A.  B.  and  C.  in  fo  much 
Tefpe£lively,  and  \hat  the  judgment  was  acknowledged 
to  A.  in  trufl  to  fecure  all  their  debts,  would  be  good. 
Lord  Kenyon  alio  feems  to  have  exprefled  himfelf  to  the 
fame  eSe&  in  feveral  pafTages  cited  in  argument  in  that 
cafe,  which  fhew  it  was  his  opinion  that  it  is  neither 
illegal  nor  immoral  to    prefer  one  fet  of  creditors  te 

(tf)  aur.  4IO.        (i)  4  £ajt^  lO . 

another^ 
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another.    The    only    cafe    where  the  law    does  not        1813 
allow  fuch  a  preference  is,  where  a  voluntary  preference 
is  given  by  a  trader  in  contemplation  of  bankruptcy. 
It  is  true  the  precife  point  now  under  difcuflion  has 
not  before  arifen ;  but  it  is  fubmitted  upon  the  principles 
'already  eftabliflied  in  the  cafesr  citedj  that  fuch  a  judg- 
ment niay  be  confefled  by  an  executor^  efpecially  as  it 
will  avoid  a  multiplicity  of  afiions.     If  this  defendant 
inftead    of   confefling   one   entire    judgment   for    the 
benefit  of  each,  had  confcfied   feparate  judgments   to 
each  creditor,  the  plaintiflf  could  not  have  replied  pn 
Jiraudcm;   and  there    feems  to    be  no  greater  injury 
likely  to  arife  to  the  plaintift*  from  this  form  of  con- 
feflion  than   from  the  other.     [Lord  EUenborough  C-  J. 
inquired  whether  in  pleading  a  judgment  recovered  it 
was  not    ufual  to    (hew  in  pleading  how    the,  debt 
>  ficcnied.]     It  was  confidered  not    to  be  neceflary   in 
WiHiams  v.  Fowler  («}.     It  is  ufual,  indeed,  in  pleading 
judgments    to    ftate  the  canfe  of  adion  \  but  many 
precedents    may  be    found  where    the    allegation    is 
limply   for    a  certain    caufe   of    adlion.     It  is  unne- 
cefl*ary  to   ftate  either  the  precife  fum  or  the  <;aufe 
of   aflion.    The   party  pleading   may   rely    upon   the 
judgment  without  (hewing  the  confideration  of  it,  the 
want  of  which  ihould  come  of  the  other  fide,  who  may 
impeach  it  for  the  fraud  if  there  be  any.     On  the  fecond 
.   point,  he  infifted  that  the  rejoinder  was  not  to  be  taken 
as  a  departure,  but  merely  as  explaining  and  fortifying 
the  plea.    The  plea  does  not  contain  a  pofitiv^  allega- 
tion that  the  teftator  was  indebted  to  M.  in  fo  much, 
but  only  that  M»  impleaded  the  defendant  as  executrix 
for  fo  much.    Then  the  rejoinder  ihews  how  he  came 

(«)  Sir.  407- 

fo 
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1813*  to  fue  for  that  fum  which  is  in  aid  and  exphnation 
of  the  plea.    But  admitting  it  to  be  a  departurei  ftill 

minjt  it  18  a  departure  in  a  thing  not  materialy  which 
accordmg  to  the  authorities  {a)  will  not  vitiate. 

GafeUif  in  reply.  Upon  the  principal  queftion^  if  the 
cafe  be  new,  the  Court  will  paufe  before  they  fanftion 
fuch  an  extenfion  of  the  tftabli(hed  pra£bice  as  is  now  con- 
tended for  ^  more  efpecially  as  the  eftablilhed  pra£tice  itfelf 
is  an  anomaly ;  and  is  the  only  inftance  where  a  party 
can  avail  himfelf  of  an  a£l  done  fubfequently  to  defeat 
a  prior  a£);ion«  To  extend  the  pra&ice  would  be 
produflive  of  the  inconvenience,  of  which  this  cafe  is  an 
inftance;  for  thg  judgment  confefled  not  only  covers 
the  whole  of  the  prefent  aflets,  but  alfo  any  future 
aflets  which  may  come  to  the  hands  of  the  executrix. 
As  to  the  di£lum  of  Lawrence  J.,  in  Mewc  v.  Howell^ 
it  cannot  be  regarded  as  a  judicial  decifion,  conclufive 
oi  the  queftion.  As  to  the  fecond  pomt  he  main- 
tauned  his  former  argument ;  but  fuppofing  Aat  failed, 
he  further  infifted,  in  objection  to  the  plea,  that  it  did 
not  ftate  the  caufe  on  which  the  debt  accrued,  or  that 
the  debt  was  due  from  the  teftator  at  the  time  of  hit 
death;  both  of  which  (hould  be  ftated  in  a  plea  of 
judgment  recovered.  In  Williams  v.  FawUr^  although 
this  objedion  was  adverted  to,  the  Court  without  much 
oonfidering  it,  feem  to  have  decided  the  cafe  upon  another 
ground,  viz.  that  the  judgments  were  not  fraudulent 

Lord  Ellenborough  C.  J.  This  is  a  fanciful  attempt 
to  introduce  a  novelty  in  the  eftablilhed  law  relating  to 

M  C^lM^i^A*  *  Cm.  IHg.  ^Ii$d,  /.  ii. 

executors. 
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executors.  The  law  it,  that  an  executor  upon  a£kion  18 13. 
brought  againft  him  by  a  creditor  of  his  teftator  has  his  tpltott 
hands  tied,  fo  that  he  cannot  afterwards  make  any  pay-  n^fi 
ment  to  the  prejudice  of  that  creditor.  But  he  has  no 
6iie€t  power  of  accelerating  a  fuit  inftituted  by  one  cre- 
ditor^  and  ftill  lefs  have  the  body  of  creditors:  that 
being  the  cafe^  if  an  executor  had  not  power  to  confefs 
a  judgment^  his  operations  and  duties  might  be  fufpended 
and  paralized  by  one  creditor  protra£iin'g  his  fuit ;  and 
in  the  lame  manner  might  the  other  creditors  be  delaye<. 
of  their  rights.  The  only  means  then  which  the  exe- 
cutor has  of  accelerating  fuch  fuit  is  by  confefling  a 
judgment.  But  to  whom  muft  this  be  done  ?  To  a 
creditor  aloile»  but  not  to  a  ftranger :  there  is  not  any 
authority  to  (hew  that  an  executor  may  confefs  a  judg- 
ment to  a  ftranger.  Now  in  this  cafe  Monday  is  a  mere 
ftranger  quoad  all  but  5^.  If  then  this  judgment  be 
good,  it  would  go  the  length  of  enabling  an  executor  to 
confefs  a  judgment  to  a  creditor,  who  claimed  a  debt 
of  I/,  only,  to  the  extent  of  10,000/.,  provided  the 
teftator's  debts  amounted  to  fo  much.  Would  this  be 
beneficial  either  to  the  creditors  or  the  executor  ?  Firft 
as  to  the  executor  $  fuppofing  him  fued  afterwards  by 
another  creditor,  he  muft  plead  this  agreement,  viz. 
that  it  was  agreed  between  him  and  the  other  creditors 
that  he  (hould  execute  ?  warrant  of  attorney  to  confefs  a 
judgment  to  one  of  them  for  the  benefit  of  thofe  cre- 
ditors, and  that  in  purfuance  of  fuch  agreement  he  did 
fo  execute.  No  doubt  the  agreement  would  be  evidence 
againft  thofe  who  fubfcribed  it :  but  is  it  fo  clear  that  it 
would  be  evidence  againft  the  creditor  who  was  not  a 
party  to  it  ?  If  not,  as  probably  the  executor  could  have 
no  other  evidence^  he  would  ftand  in  an  unprotected' 

fitua* 
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1813*  fituation  with  refped  to  the  creditor  fuing*  and  neveithe- 
j^""*~  lefs  be  bound  by  a  judgment  recovered  in  truft,  againft  him, 
^aU^  Then  to  conlider  what  benefit  would  arife  to  the  cier 
ditors  from  having  fuch  a  judgment ;  diej  would  only 
acquire  the  benefit  of  a  fuit  in  equity  i  for  if  the  truilef 
would  not  pay  them,  they  muft  refort  to  a  court  (tf* 
equity  to  compel  Mm,  unlefs  they  could  maintaia 
an  a£kion  of  aflumpfit :  at  all  events,  it  would  only  be 
to  them  the  firft  ilep  gained  either  for  an  action  at  law 
or  fuit  in  equity.  This,  therefore,  is  a  novelty  In  tht 
law  of  executors,  which  would  be  neither  beneficial  to 
them  nor  to  the  creditors.  As  to  the  diftnto  of  Law' 
rence  J.  in  Meux  v.  Howell^  I  think  that  it  is  at  the  dif- 
cretion  of  the  executor  to  .confefs  a  judgment  to  a 
creditor  to  the  full  extent  of  the  debt  due  to  him  \  but 
it  muA  be  reftrained  by  the  amount  of  his  debt,  becaufe 
the  executor  is  not  to  be  charged  with  more  than  is  really  ' 
due  to  the  creditor.  So  much  as  to  the  merits.  As  to  the 
departure  the  xafe  is  equally  clear.  The  plea  is,  that 
jif.  impleaded  the  defendant  in  a  plea  of  debt  for 
1990/.  claimed  by  J)f.  to  be  due  and  owing  to  him. 
But  no  fuch  fum  is  really  claimed  by  ilf.,  but  on  the 
contrary,  he  claims  only  9/. ;  and  fo  the  defendant  adds 
in  his  rejoinder :  this  therefore  is  a  clear  departure  as 
admitted  in  the  rejoinder,  for  it  appears  by  that,  the 
debt  is  due  to  a  multiple  of  perfons  and  not  to  M» 
alone  as  alledged  in  the  plea. 

Grose  J.  I  cannot  think  this  agreement  can  be  fup* 
ported  as  pleaded.  It  is  in  rcdity  a  fanciful  attempt  at 
novelty,  and  nothing  more  clearly  ihews  it  than  this» 
tliat  there  is  no  inftance  of  fuch  a  form  of  pleading. 
The  agreement  itfelf  would  go  to  defeat  the  whole  law 

•f 
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cif  afiets,  and  to  gire  a  preference  to  fingle  contradt        x8i3- 
creditors  over  fpecialty  creditors,   who  by  ufing  due 


TeLPUTT 


Will*. 


diligence  are  entitled   to  a  prioritv«    Upon  the  other         i^ahjt 
pointj  my  Lord  has  entered  rery  fully,  and  I  am  not 
prepared  to  add  any  thing. 

Lb  Blanc  L  I  perfedlly  agree  with  my  Brodiers  on 
both  points.  .  I  think  this  is  a  novel  attempt  to  introduce  a 
mode  of  pleading  different  from  that  which  has  hijdierto 
pvevatled.  Suppofe  the  whole  of  the  fafls  difclofed  in 
the  rejoinder  had  been  included  in  the  plea,  —  thi  plea 
would  then  have  ftood  thus,  viz.  that  the  teftatbr  at  his 
death  was  indebted  to  a  number  of  perfons  in  different 
liims  of  money,  and  that  the  defendant  as  executrix  gave 
m  warrant  of  attcmiey  to  confefs  a  judgment  to  one  of 
tfaofe  cr^editors,  to  enure  to  the  benefit  of  all,  and  that 
(he  had  afleti  ooly  to  fuch  an  amount,  which  were  not 
fiifficient  to  pay  the  debts  of  all.  Could  it  be  contended 
that  fuch  a  plea  would  be  fiiftaioable  ?  It  is  clear  that 
where  a  teftator  dies  indebted  both  in  fpecialty  and  fimpla 
QontxauEt  debts,  and  the  (imple  contra^  creditor  ha» 
boDOttght  an  a£Hon  upon  biB  dftbt,  that  the  executor  has 
IM  right  to  pay  a  creditor  in  equal  degree ;  but  as  he 
cannot  compel  that  creditor  to  proceed,  he  may  accel^ 
rate  him  by  confefling  a  judgment  to  another  creditor^ 
and  may  afterwards  plead  that  judgment  to  the  aAion. 
So  far  the  law  allows :  but  on  the  other  hand,  a  credftor 
haa  a  right  to  the  fruits  of  his  diligence,  and  may  avair 
himfdf  of  the  means  of  compelling  an  execufior  to  plakl 
btfore  be  can  confef:)  a  judgment ;  and  if  the*  executor 
ikndd  pray  for  time  to  plead,  he  would  obtainit  only 
OB  condition  of  his  not  confofiing  ai  judgnMtlf.  ;  The 
pBifeiit  mode  of  p9»€eedtng  would  defeat  alii  dieie  Tole*} 

for 
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1 8 1 3 .  ftr  the  executor  would  be  enabled  to  plead  one  judgment 

"""■^  once  for  all,  which  would  make  it  nugatory  erer  to  impofe 

tainfl  terms  upon  him  on  hit  applying  for  further  time.    Hie 


Wi 


lUl. 


eSeCt  alfo  of  this  mode  of  pleading  would  be  to  enable 
the  executor  to  fet  up  in  bar  of  this  zGtum  the  claims  of 
m  number  of  creditors,  whofe  debts  (till  remain  fimple 
contra£k,  not  altered  by  any  thing  that  has  been  done. 
Monday^  indeed,  has  a  higher  debt,  but  not  the  other  cre- 
ditors, although  they  may  have  a  claim  in  equity  againft 
him.    Their  debts  therefore  cannot  be  thus  fet  up.    There 
is  another  ground  alfo  againft  this  mode  of  pleading,  viz. 
that  although  it  is  not  illegal  or  immoral  for  an  executor 
to  confefs  a  judgment,  yet  certainly  the  law  has  exprefled 
a  great  jealoufy  left  it  Ihould  be  made  an  improper  ufe 
of,  and  on  that  ground  it  proceeds  when  it  impofet 
terms  on  an  executor  who  prays  for  time  to  plead.    Hiat 
brings  it  to  the  fecond  queftion,  whether  this  be  a  depar- 
ture ?  The  plea  ftates  that  M.  impleaded  the  defendant 
for  a  fum  of  ip^o/.  claimed  by  M.  to  be  due  to  bim^ 
and  that  fuch  proceedings  were  had,  that  he  recovered 
againft  the  defendant  the  faid  fum,  &c.:  fo  that  the  claim  it 
clearly  made  as  for  a  debt  of  1990/.  due  to  himfelf.    The 
rejoinder  ftates,  not  that  he  claimed  the  fum  of  1990/.  at 
due  to  himfelf,  but  a  f mailer  fum  only  as  due  to  himfelf, 
and  the  reft,  which  is  the  larger  fum,  for  the  other  crei^ 
ditors,  and  that  judgment  was  confefied  for  the  benefit 
of  himfelf  and  the  other  creditors.    Admitting  that  per- 
haps it  was  not  necefiary  for  the  defendant  to  hare 
alleged  in  her  plea,  that  JH.  recovered  judgment  upon 
a  debt  claimed  to  be  due  to  himfelf,  yet  if  ihe  does 
make  fuch  allegation  I  cannot  fay  that  it  is  immaterial 
or  impertinent.    The  -rejoinder  therefore  is  a  clear  de- 
putmt  bom  tb9  plea.    The  only  authority  which  the 
tS  induftry 
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iodttftry  of  the  couniel  has  been  able  to  forniih,  is  a 
diAum  of  Lawnnci  J.  in  Metm  ▼,  Howell^  which  feems 
to  me  to  have  been  thrown  out  rather  as  a  queftion  to 
the  counfel  in  the  courfe  of  thA  argument,  to  afcertain 
how  far  fuch  a  judgment  would  be  fraudulent^  than  as 
an  opinion  of  that  learned  judge.  I  do  not  therefore 
feel  prefled  with  the  weight  of  it  as  if  it  had  been  his  de- 
liberate  opinion. 

Batlet  J.  I  am  of  the  fame  opinion.  This  is  a 
contriTance  to  pay  the  creditors  through  the  interrention 
of  Monday^  a  fum  of  money  which  the  executrix  would 
not  have  been  entitled  to  pay  without  his  intervention* 
Where  an  aAion  is  brought  by  a  creditor  of  the  teftator 
againft  his  executor,  the  executor  is  reftrained  from  pay* 
ing  any  other  creditor  in  equal  degree  except  upon  conu 
pulfion.  That  inconvenience  may  however  be  obviated 
by  any  of  the  creditors  filing  a  bill  in  a  court  of  equity 
tgainft  the  executor  for  an  account,  in  which  cafe  it 
feems  that  all  the  creditors  may  be  compelled  to  take  an 
equal  diftribution  of  the  affets  {a)  %  therefore,  although  at 
firft  fight  it  may  feem  hard  that  one  creditor  (hould  tie  up 
the  hands  of  the  executor  by  bringing  an  a£lion  at  law, 
yet  this  may  be  remedied  in  equity.  But  this  is  an 
attempt  not  to  do  what  equity  would  compel,  viz.  to  let 
in  this  creditor  equally  with  the  reft,  but  to  pay  the  reft 
10  his  exclufion :  which  cannot  be  done.  An  executor 
may,  indeed,  pending  an  a£lion  againft  him  by  one  ere* 
ditor,  confefs  a  judgment  to  another  in  equal  degree^ 
provided  he  do  it  before  he  is  compelled  to  plead  to  the 
a£kion  %  becaufe  up  to  that  extent  die  law  allows  him  to 

giv» 
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The  rule  that 
1  Toluntary  ap- 
pearance (hill 
beofnoneefIcA 
nnleisromepro- 
cefs  be  fued  out 
within  14  dayi 
after  fuch  ap- 
peannce»  can- 
not be  taken 
advantage  of  by 
any  hut  the  de- 
fendant unleis 
fome  particular 
fraud  ia  alleged. 


gire  a  preference.  And  in  many  inftances  an  executor 
may  give  a  Very  wife  and  honeft  pi^ference ;  for  at  to 
fome  he  may  be  fatisfied  of  the  debt,  but  as  to  otheri 
may  require  further  time  to  confider.  But  this  is  not  a 
cafe  where  the  executrix  has  given  a  fair  legal  preference 
by  confellion  of  a  judgment  to  the  other  credi^rs ;  for 
JIf.,  to  whom  the  judgment  for  1990/.  was  confefled^ 
was  a  creditor  only  for  9A,  and  the  other  creditors  irere 
only  fimple  contra£):  creditors,  and  their  debts  did 
not  become  of  a  higher  nature  by  the  judgment  con- 
feffed  to  M*  on  their  behalf.  As  the  executrix  there- 
fore could  not  have  paid  them  herfelf,  fo  neither  can  (he 
make  M*  the  inftniment  of  doing  that  for  her  which 
flie  herfelf  was  incompetent  to  do.  I  agree  with  the 
Court  on  the  other  point  refpe£^ing  the  departure^  but 
die  firft  is  the  main  and  fubftantial  queftion. 

Judgment  for  the  Plsuntiff.  («) 

(«)  In  the  oouric  of  the  argument  Lord  BUe^amtgh  referred  to  the 
cafe  of  Msekrtib  v.  Jack/on,  executrix,  B.  R,  HiL  %$  Ge^^.  We  hate 
been  favoured  with  the  following  note  of  that  c4fc  from  1  MS. .' 

The  defendant  pending  this  adion  confefled  judgments  to  diffetent 
creditors  of  the  teflator,  which  (he  pleaded  to  the  aOv)n.  No  proceft^ 
had  been  Toed  out  in  the  a£tions  upon  which  the  judgments  were 
confe(Ud. 

Xtfv,  for  the  plaintiflf,  move^  to  fet  afide  thefe  judgments,  relying 
upon  a  rule  of  TVm.  4lV.8zM.  That  if  defendant  fliali  vohintarilf 
appear  st  tho  fult  of  any  pbtntif  \h  any  adlon  here  in  erart,  Ibcb 
tf^pearaftce  fball  be  of  a  one  eife^t,  unlefs  fome  procefs  be  fued  out 
within  14  day*  next  after  fach  appearance.  He  contended  that  fucfc 
twftfCtoht  &c  to  pf riicolar  ereditors  wai  an  nndu^  prefcreitoe. 

#«■  Curiam,  The  plaintiff  who  is  a  Arauger  to  thefe  aAion.s  is  not 
entitled  to  take  advantagp  of  that  rule  without  Comt  particular  frirnd 
K^tdi  h  DOt  aVegcdc 

RuU  refoM 
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1813. 

Graham  and  Another  againft  Grill.  ^7l 

nnHE  plaintiffs  fued  out  an  original  againft  the  defcn-  The  court  u^ 

dant,   upon  an  affidavit  of  debt,   on  the  31ft  of  tTfo^utuTrr"^ 

OSober  i«ii  5  in  which  month  the  defendant  left  the  ^^  ^'^  ''^'V'- 

(  dant  in  a  civil 

kingdom,  and  the  plaintiffs  proceeded  to  outlawry.  In  De^  ^"ic  upon  hit 

f         «*  •/!-  rii  ..«.«  putting  in  bail 

ftmber  iZi2i  a  commillioi^  of  bankruptcy  ^ued  againft  in  thc»Ueina- 
the  defendant ;  and  in  Hilaty  vacation  laft  lie  returned  Jh7condc*mn^i^ 
to  England  and  furrendered  to  his  commiffion  j  and  on  ri°„dcMh/^rin! 
a  former  day,  m  this  term,  obtained  a  rule  for  reverfing  *^p*1»  *"«^  P*y 

...  **    ing  all  cofts,  in- 

the  outlawry  upon  putting  in  bail  in  the  alternative,  1.  -e.  eluding  cods,  if 
to  fadsfy  the  condemnation  money,  or  to  render  the  prin*  Court  of  £x- 

t\r^  chequer,  witli- 

"  out  requiring 

th»recogniz* 
Toddy  upon  {hewing  caufe,  contended  that   it  was  anceofbaiito 

reafonable  in  this  cafe,  that  the  bail  (hould  be  re-  mentofihe 
quired  to  enter  into  a  recognizance  to  fatisfy  the  con-  moneyTbfiJ!'* 
demnation  money  abfolutely  and  not  in  the  alternative,  ^^^^'^' 
on  account  of  the  delay  which  had  been  caufed  by  the 
defendant,  and  becaufe  this  was  an  application  to  reverfe 
the  outlawry  upon  motion.  He  faid  there  was  not  any 
cafe  in  which  the  Court  upon  motion  had  granted  the  ap- 
plication in  the  form  now  prayed,  and4ic  cited  Matthevjs 
V.  Gihfon  {a).  The  diftinftion  is  between  reverfal  upon 
motion  and  writ  of  error.  All  the  cafes  on  this  fubjedl, 
with  the  exception  of  one  in  Salheld  {b\  are  colle£led  in 
Havelock  v.  Geddts  (r),  where  indeed  the  court  allowed 
the  defendant  to  put  in  bail  in  the  alternative ;  but  that 
was  upon  eiror  brought,  and  Lord  ElUnborough  C.  J.  in 
delivering  the  judgment  took  the  diftind^ion,  faying, 
'<  If  a  party  aOc  of  the  Court  to  interfere  by  motion, 

(tf )  8  E^Jt^  5 17.         {})  Sail  496.  SymmoHS  ▼.  JBhio^,       {c)  I  a  £«/?  *  622, 

Vol.  I.  Ff  where     . 
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1813.        where  he  has  no  right  to  their  interference,  but  only 
— "*■        upon  error  brought,  they  may  in  that  cafe  impofe  upon 

Graham         ,  .  ,  ,         ,.*.«« 

egMiMfi        him  what  terms  they  think  juit. ' 
•iiLi.  f 

MarryaU  contri,  infifted  that  there  had  not  been  any 
real  delay;  for  if  the  pUintiffs  had  recorered  judgment  in 
the  ufual  courfe,  and  taken  the  defendant's  goods  in  exe- ' 
cution,  the  affignees  would  have  been  entitled  to  recover 
them  back,  becaufe  the  zGt  of  bankruptcy  muft  have* 
been  committed  previoufly  to  the  defendant's  leaving  the- 
*  kingdom,  and  therefore  before  the  plaintifis'  a£tion.    It' 
is  a  miftake  to  fuppofe  that  the  Court  has  not  enter-- 
tauned  applications  of  this  kind  upon  motion  \  the  old 
mode  certainly  was  by  bringing  writ  of  error  and  ^ 
pearing  in  perfon,  but  that  is  difpenfed  with  by  the 
ftat.  4  and  5  ^.  and  M.  c.  i8.,  which  was  pafled  for  th* 
more  eafy  revexfal  of  outhwries. 

Lord  Ellenborouqh  C.  J.  It  appears  to  us,  that 
the  Court,  upon  motion,  may  exercife  their  difcretion, 
as  to  what  terms  they  will  impofe  upon  the  party. 
Whether  the  defendant  had  remained  in  England  or  gone 
abroad,  he  would  have  been  equally  a  bankrupt.  It  is 
reafonable,  however,  that  the  plaintiffs  fliould  be  put  m 
ftatu  quo;  we  think,  therefore,  that  upon  payment  of  all 
cofts,  including  any  which  may  have^been  incurred  in 
the  Court  of  Exchequer,  this  rule  (hould  be  made 

Abfolute« 
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The  Kino  af^i»/2  The  Juftices  of  Devon.  ^^^i 

A   Rule  was  obtained  laft  term  for  a  mandamus  to  the  The  ootice  of 
juftices  of  Devon,  to  receive  an  appeal  made  again  ft   hy^i^c^^'^^ 
a  diftrefs  for  non-payment  of  a  fum  of  money  aflefled  a£afn((*a^,^ft  f 

under  the  highway  a£l.    The  material  fails  in  fupport  of  ^^^  noupay- 

*         ^  ^'^  mcni  of  a  high- 

the  rule  were  thefe ;  that  the  party  affefled  having  refufed  way  rate,  may 

to  pay  fuch  afleflment,  a  warrant  of  diftrefs  was  figned  and  days  after  the 

granted  by  two  j uftices  on  the  4th  of  December,  which  was  n  Jr  bc"within 

executed  upon  his  goods  on  the  I2th,  the  party  thereupon  g^nfin^^/j[g''® 

gave"  notice  of  appeal  within  fix  days  after  the  12th  of  warrant  of  dif- 

Dicemher.     At  the  femons  it  was  objected  that  the  no-  tice  of  appeal 

tice  of  appeal  ought  to  have  been  within  fix  days  after  clofe  the 

the  date  of  the  warrant  and  not  the  execution  of  it,  and  $lw"b**thc'!r" 

the  feflions  being  of  that  opinion  difmiffed  the  appeal.       pcll»nt  objcdig 


Harrir  now  contended  that  the  juftices  at  feiBons^had 
done  right,  inafoiuch  as  the  notice  to  be  given  by  the 
13  G.  3.  r.  78.  /  80.  within  fix  days  after  the  caufe  of 
complaint  ^rofe,  muft  be  intended  of  the  fix  days  fubfe* 
quent  to  the  date  of  the  warrant  which  was  the  real  caufe 
of  complaint,  and  notof  the  levy  which  was  only  confequent 
upon  it :  the  warrant  was  the  judicial  aft  agatnft  which  the 
appeal  lies.  He  likewife  took  an  objection  to  the  form  of 
the  notice,  that  it  merely  (lated  that  a  diftrefs  was-made 
without  difclofing  the  grounds  upon  which  it  was  to  be 
contended  that  the  tiiftrefs  was  irregular ;  and  he  com- 
pared it  to  the  cafe  of  notice  of  appeal  againft  poor-rates, 
where  it  is  necefiary  to  ftate  the  grounds  of  appeal. 

F  f  2  Lord 


rity  of  the  dif- 
trefs. 


The  Kino 
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Lord  Ellbnborough  C.  J.  Suppofe  notice  of  zQtlcm 
againft  a  magiftrate  for  taking  goodsj  would  it  not  be 
againji^  fufficieot  to  ftatc  that  he  had  taken  the  goods  under  a 
If  DivoK*  warrant,  and  that  the  party  intended  to  bring  an  a&ion 
thereupon  ?  The  onus  lies  on  the  other  fide  to  (hew  the 
legality  of  the  diftrefsj  the  party  aggrieved  need  not  enter 
into  a  fpecial  argument  in  his  notice;  if  he  point  out  the 
matter  of  the  appeal,  it  will  be  fuiEcient  without  aflign-i 
ing  fpecial  caufes  on  whlch^  perhaps,  he  might  be  turned 
round.  Then  as  to  the  time,  the  party  appealing  was 
within  fix  days  after  he  was  adlually  damnified.  It  is 
not  neceflary  he  Ihould  appeal  on  the  warrant ;  for  non 
liquet  that  it  will  be  proceeded  upon. 

Per  Curiam^  Rule  abfolute. 

Giff$rd  vras  in  fupport  of  the  role. 


fuc/iay,         WiGHTMAN  againjl  TowNROE,  DicKONs,  Thomas 
^^""^  *^'  and  James  Watsqn  and  Aram. 

Where  the  ex.  ASSUMPSIT  againft  the  Defendants,  for  not  pro- 
Siifcd*p/rt'ncr  Tiding  money  for  the  payment  of  a  bill   of   ex- 

lS«"o7thc*      change,  drawn  by  the  plaintifF,  at  the  requeft  and  for 

ptrtnerfliip.        ^^  accommodation  of  the  defendants,  with  the  ufual 

property  m 

trade  for  the       money^ounts.     At  the  trial  before  Bayley  J.   at  the 

bcnrfitofhis         _  _  «  i*         •  ..    *,  , 

inftntdiughtcr:  Lent  alfizes  i8i2,  for  the  county  of  Nottingham^  the 
^rcliablcuj2^n  plaintiff  recovered  a  verdi«a  for  135I.,  fubjeft  to  the 
thc'"cco'mm<!!!*'  opi«^ion  of  the  Court  upon  the  following  cafe : 

dition  of  the  !„  j  g^^  the  defendants  Townroe  and  Dickons  entered  into 
partiierftiip, 

and  paid  in  dif-  partnerfliip  with  W.  Wat/on  in  the  trade  of  maltfters.  la 
partiici ftiip         thefoUowing year  W^.  Wai/on  died,  leaving  an  infant daugh- 

dcbt;  although 

their  names  were  not  added  to  the  firm,  but  tlic  tiadc  was  carried  on  by  the  other  part- 
ners under  the  fame  firm  as  before,  and  the  ciccutois  when  tliey  divided  the  profits  and  lofs 
%{  tt  e  trade,  carried  the  fame  to  the  account  of  the  i};fa£t,  anj  took  no  part  of  the  profits 

thtmrdvcs. 

ter; 
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ter  i  and  by  his  will  appointed  the  three  other  defendants 
his  executors,  who  after  his  death  continued  his  ibare  of 
the  property  in  the  trade  for  the  benefit  of  his  infant  '  nxMnft 
daughter.  The  trade  was  thenceforth  carried  on  by  the 
defendants  Townroe  and  Dickons  with  the  other  defen- 
dants, the  executors,  for  feveral  years,  but  under  the 
fame  firm  of  Townroe  and  Co.  as  before  W.  Watforis  death ; 
bills  were  drawn  and  accepted,  and  large  quantities  of 
barley  bought  in  the  courfeof  the  trade,  which  were  manu- 
fa&ured  into  malt  for  fale,  and  every  other  a£l  was  done 
which  was  neceilary  to  carry  on  the  trade  of  malt- 
fters.  In  making  up  the  accounts,  the  executors  divided- 
the  profit  and  lofs  of  the  buSnefs  with  the  other  partners 
Townroe  and  Dickons,  carrying  on  the  bufinefs  folely  for 
the  benefit  of  the  daughter  of  W.  Watfon,  charging  her 
in  their  account  as  executors  with  the  lofs,  giving  her 
credit  for  the  profits  of  the  trade,  and  taking  no  part 
(f  the  profits  to  their  own  ufe.  The  bufinefs  was  managed' 
by  Townroe,  and  it  did  not  appear  that  the  executors 
ever  interfered  except  in  fettling  the  accounts.  The  bill 
of  exchange  dated  in  the  declaration  was  drawn  by 
the  plaintiiF  in  favour  of  Townroe  and  Co.,  at  the 
requeft  of  Townroe,  and  for  the  ufe  of  the  firm  o£ 
Townroe  znA  Co.,  [upon  an  undertaking  which  they  did  not 
fulfil,  to  provide  money  for  it  when  it  (hould  become  due. 
It  was  afterwards  indorfed  by  Townroe  in  the  name  of 
tlie  firm  of  Townroe  and  Co.,  and  was  paid  away  in  dif- 
charge  of  a  debt  of  the  firm.  The  queftion  for  the  opinion 
of  the  Court  is  whether  7.  and  «/.  Watfin^  and  Aram^ 
by  taking  a  (hare  of  the  profits  as  executors  or  trufleesfor 
the  infant,  did  or  did  not  become  perfonally  liable  as 
partners  in  the  trade.    If  the  Court  (hall  be  of  opinion 

F  f  3  in^ 
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1813.        in  the  affirmativej  the  verdia  to  ftand ;   otheryrife  a 
nonfuit  to  be  entered* 


WlOHTMAN 

d^ainft 
TowNaoz. 


Ccp/ey  for  the  plaintiff  confendedi  that  the  executors 
were  perfonally  liable  as  partners.     He  obfervcd  upon 
the  fads  that  they  were  executors  and  truftees  appointed 
by  the  will  of  the  teftator,  and  in  them  therefore  the 
legal  title  to  the  perfonalty  vefted ;  and  they  continued  it 
in  the  trade,  and  received  their  proportion  of  the  profits, 
and  were  accountable  for  the  loflcs ;   confequently  they 
anfwered  to  the  charafter  of  partners  in  every  refpeft  j 
and  the  fubfequent  difpofition  of  the  profits  in  favour  of 
the  infant  could  not  vary  their  liability.     A  court  of  law 
cannot  regard   trufts;  and  therefore  whether  they  took 
the  profits  for  the  benefit  of  themfelves  or  that  of  the 
infant,    their    liability    at    law   was    the  fame.     This 
fully  appears  from  the  cafe  Ex  parte  Garland  (a),  which 
although  in  its  decifion  not  precifely  the  fame,  in  its 
language  is  decifive.     There  the  teftator,  who  was  a 
miller,  direfted  that  his  trade  (hould  be  carried  on  by 
his  widow,  whom  he  appointed  one  of  his  executors, 
and  that  a  certain  fum  fliould  be  paid  her  out  of  his 
perfonal  eftate  for  that  purpofe :  And  the  widow  (exe- 
cutrix)   having    become   bankrupt,    the    queftion   was 
whether  the  general  affets  beyond  the  fund  embarked  in 
the  trade  were  liable  ;  and  it  was  holden,  that  they  were 
not ;  but  upon  the  liability  of  an  executor  who  enters 
into    trade,    the    language    of    the     Lord   'Chancellor 
is  extremely  ftrong.     He  fays,  <<  the  cafe  of  an  executor 
<<  is  very  hard.     He  becomes   liable,  as  perfonally  re- 
««  fponfible,  to  the  extent  of  all  his  own  property,  and  alfo 

[fi)  10  Vef.  110. 

^  in 
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^  in  his  peribn,  and  may  be  proceeded  againft  as  a  bank-  1813. 
••  rupt,  although  he  be  but  a  truftee,**  And  although  •^— - 
It  may  be  faid  m  that  cafe  the  excaitnx  carried  on  ggatitfi 
trade  in  her  own  name,  which  is  not  the  cafe  of  thefe 
executors ;  ftiU  an  executor  may  become  liaUe  as  a 
partner  in  trade  by  embarking  his  property,  and  fliaring 
in  the  profits  and  lofles  of  fuch  trade,  as  well  as 
by  making  himfelf  oftenfibly  a  partner.  And  it  will  be 
found  that  the  language  of  the  Lord  Chancellor  vns 
general,  and  not  confined  to  the  reiponfibiltty  alone  of 
an  executor,  which  arifes  ftom  his  holding  himfelf  out 
to  the  world  as  a  partner.  So  in  Barker  v.  Parker  j^)^ 
Lord  Mansfield  faid,  *<  executors  eo  nomine  do  not 
ufually  carry  on  trade :  if  they  do  fo,  they  run  great 
riik;  and  without  the  prote£iion  of  the  Court  oi 
Chancery  they  would  aft  very  unwifely  in  carrying, 
it  on.''  Now  this* riik  can  only  mean  their  being, per- 
fonally  liable.  Confidered  in  a  court  of  law,  the 
benefit  of  the  trade  muft  be  taken  to  refult  to  the 
executor;  although  it  may  be  reaped  ultimately  by 
the  ceftui  que  truft,  through  the  medium  of  a  court  of 
equity. 

Reader^  contra.  There  are  only  two  ways  by  which 
a  perfon  can  be  made  liable  as  a  partner ;  firft,  by  bene- 
ficially participating  in  the  profits,  in  which  cafe,  it  muft 
be  admitted,  he  will  be  liable,  although  he  does  not  ap- 
pear to  the  world  as  a  partner.  Secondly,  by  hoUbg 
himfelf  out  to  the  vrylA  as  a  partner,  and  then  he  will 
be  liable,  although  he  does  not  ihare  in  the  profits* 
The  doftrine  laid  down  in  Ex  parte  Garland^  and  Barker 
r.  Parker,  carries  the  liability  of  executors  no  farther; 

Ff  4  ki 
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in  the  former  the  bufineft  was  ccmdufibed  by  the  ete« 
WioBTMAir  ^^^*  *"  ^^'  ^^^  name,  and  flie  waa  known  to  the 
t^aii^  world  as  the  trader.  No  doubt,  if  an  executor  will  enter 
into  fuch  a  fituation,  he  will  be  liable,  although  trading 
with  the  funds  of  the  teftator,  and  although  he  referre 
no  profits  to  his  own  ufe.  On  the  other  hand,  a  dor* 
mant  partner,  who  fhares  the  profits,  is  liable.  But 
here  the  executors  never  traded  in  their  own  names,  for 
the  trade  was  continued  under  the  fame  firm  as  before; 
and  never  became  beneficially  interefted  in  a  (hare  of  the 
profits  ;  nor  did  they  interfere  in  any  way,  except  by  ac- 
counting for  what  was  due  to  the  infant.  If  this  then  can 
be  confidered  as  amounting  to  a  partnerihip,  every  execu« 
tor,  who  permits  the  fund  of  his  teftator  to  remain  in 
the  trade,  will  become  a  partner.  As  to  the  legal  title 
to  the  property  being  in  the  executors,  that  will  not 
make  them  partners.  Suppofe  one  of  feveraL  partners 
becomes  bankrupt,  the  legal  property  in  his  fliare  pafles 
to  his  aiffignees ;  but  can  it  be  contended  that  thereby 
they  would  become  partners  with  the  folvent  mem- 
bers of  the  firm  ?  If  not,  neither  will  thefe  exe- 
cutors. If  it  were  otherwife,  great  inconvenience  would 
follow. 

Lord  Ellbnborough  C.  J.  The  fund  fubfifting  at 
the  death  of  the  teftator,  under  a  due  adminiftration  of 
the  will,  ihould  have  been  difpofed  of  by  the  executors, 
and  converted  into  money,  and  diftributed  as  aflets. 
Inftead  of  that,  it  is  embarked-  de  novo  in  the  trade  in 
the  purchafe  of  other  barley,  and  a  variety  of  other  con- 
trads,  to  which  the  infant  is  not  privy,  nor  bound  by 
them,  but  may  renounce  when  ihe  comes  of  age,  as 

damnofa 
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damnofa  haereditas.     If  then  the  infant  has  fuch  an  op-        1813. 
tion^  who  but  the  executors  can, be  liabla^ 


Grose  J.    The  difficulty  is  if  the  executors  are  not 
liable^  to  fay  who  is. 

Le  Blanc  J.  The  fallacy  lies  in  the  argument,  ths|t 
the  executors  are  not  concerned  in  the  profit  and  lofs. 
It  IS  true  they  do  not  receive  any  thing  for  themfelves, 
but  carry  their  receipts  to  the  account  of  the  infant ;  but 
fuppofing  this  trade  had  proved  a  lofing  concern,  the 
infant  would  not  have  been  liable,  for  the  executors 
could  not  bind  her.  In  an  indi£iment  for  larceny,  the 
property  muft  have  been  laid  in  the  executors  :  fo,  if  an 
a&ion  had  been  brought  for  it,  it  mud  have  been  in  their 
names.  It  feems  to  me  that  the  executors,  by  embark- 
ing the  property  in  trade  in  the  firft  inftance,  contra£led 
a  Tcfponfibility  in  a  court  of  law,  which  their  fubfequent 
application  of  the  profits  to  purpofes  not  of  perfonal  be- 
nefit, cannot  afterwards  vary. 

Batlet  J.  The  executors  in  this  cafe  are  mere  volun- 
teers. At  law  they-  becjime  the  legal  proprietors  in 
xefpe£l  of  every  thing  belonging  to  the  trade  i  and  con* 
fequently  are  liable  to  the  legal  debts. 

Judgment  for  PlaintiC 


WlOIITMAM 
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'rntfiaj,  Gladstone  and  Another  againft  Clat* 

Idaj  i8th. 

Where  a  policy  THIS  was,  an  a£iion  upon  a  policy  of  affurance  oil 

wM  on  goods  goodS)    on '  board    the    Blancbard^    at    and    from 

PmMmi«»?o  P^namiuco  to  Maranbam^  and  at  and  from  thence  to 

ft^m'Thcoce^to  Liverpool^  beginning  the  adventure  upon  the  faid  goods 

^'ivfrfool,hc'  {^q^  ^j^^  loading  thereof,  on  board  the  faid  (hip,  when* 

ginning  the  ad-  ©                 '                                             r» 

venture  on  the  foeoery  &c.,  With  liberty  for  the  faid  fhip  to  touch  at 

^  loading  thereof,  any  ports  whatfoever  and  wherefoever,^  &c.,  and  by  a 

ftipwlrr^^  mem9randum   indorfed   on  the    policy,   the  infurance 

th'titwo'ld  ^"^^  declared  to  be  on  goods  or  fpecie,  bothofeither^ 

cover  goods  valuing    cotton   at   lol.   per  bale,  and   the    milrea  as 

preTioufly 

loaded  at  ZrvfT-  Converted  at  Pernamiuco  zt  y  ^d.  or  6s.  3d.  each.     At 

arriTcdari>M  ^^®  ^^^^^  before  Bayley  J,  at  the  London    fittings  in  laft 

unfolded  tJ^'e're  ^'''"'0^  ^^^^^  ^  verdift  was  found  for  the  platntifis,  fub- 

and  afterwards  je£l  to  the  Opinion  of  this  court  on'the  following  cafe  : 

fuftalneda  . 

partial  lofs  by  The    plaintiffs,    who    were     owners    of   the    fliip 

voyage  from  Blanchard,  in  the  beginning  of  the  year  181 1  loaded 


P.  to  M. 


her  at  Liverpool  with  Briti/b  manufactured  goods  to  the 
amount  of  5000I.  for  Pemambuco.  By  the  bDls  of 
lading,  the  whole  of  the  faid  goods  weie  to  be  de^ 
livered  there,  and  the  inftru&ions  to  the  plaintiA' 
agents  were  to  fell  the  whole  at  Pemamlmct^  Und 
to  fend  the  veflel  back  from  thence^to  London*  The 
fliip  failed  from  Liverpool  upon  this  voyage  on  the  24th 
of  January  181 1,  and  arrived  at  Pemambuco  on  the  I5tb 
of  Marcb  following.  She  remained  there  •for  the 
purpofe  of  difpofing  of  the  outward  cargo  about  five 
weeks,,  during  which  time  the  whole  was  difpofed  of 
and  landed,  except  twenty-fix  cafes  of  manufaftured 
goods,  of  which  the  agents  for  the  plaintiflFs  being  un- 
able 


Clay. 
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Table  to  difpofe  at  Pernambucoy  or  to  obtain  freight  18 13. 
there  for  London^  refolved  to  fend  the  (hip  with  the  " 
twenty-fix  cafes  of  goods  to  be  difpofed  of  at  Maranham, ;  age^nfi*^ 
and  that  (he  fhould  proceed  from  thence  to  Liverpool. 
The  faid  agents  put  on  board  at  Pernambuco  on  account 
of  the  plaintifisj  a  confiderable  quantity  of  fpecie, 
fuftic,  and  other  goods,  to  be  carried  to  Maranham^  and 
from  thence  to  Liverpool ;  and  the  twenty-fix  cafes  of  the 
outward  cargo  were  never  unloaded  at  Pernambuco^  but 
remained  conftantly  on  board  the  fliip  until  the  lofs. 
On  the  28th  of  April  (he  failed  from  Pernambuco 
for  Maraniam,  and  on  the  fourth  of  May,  while  pro- 
ceeding for  that  port,  was  totally  wrecked  ;  whereby  all 
the  goods  on  board  fuftained  a  partial  damage.  The 
plaintiffs  have  been  paid  the  lofs  upon  the  goods  (hipped 
at  Pemambucoy  and  a  fufficient  fom  as  a  return  of  pre- 
mium for  (hort  intereft,  if  the  policy  did  not  attach 
upon  the  twenty-fix  cafes  of  the  outward  cargo. 

The.a£tion  was  brpught  for  the  lofs  fuftained  upon  the 
twenty-fix  cafes  of  the  outward  cargo,  the  amount  of 
which  was  agreed  to  be  fettled  out  of  court,  if  the 
plaintiffs  were  entitled  to  recover.  The  queftlon  for 
the  opinion  of  the  Court  b,  whether  the  policy  of 
affurance  on  the  homeward  voyage  attached  upon  the 
faid  twenty-fix  cafes  of  outward  cargo  fo  loaded 
at  Liverpool.  If  ^  the  Court  (hould  be  of  opinion  that  it 
did  attach,  the  verdi£l  is  to  (land  for  fuch  fum  as  (hall 
be  adjufted  out  of  court,  if  not  a  nonfuit  is  to  be 
entered. 

Campbell  for  the  defendant  was  called  upon  by  the 
Court,    who   contended,  that  notwithftanding  the  ad- 
venture 
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Z813.  venture  was  to  commence  from  the  loading  of  the 
—  goods  wherefoever,  ftill  it  could  not  be  conCdered  within 
againft  ^^  meaning  of  the  policy,  that  any  part  of  the  out* 
CtAT.  ^^yj  cargo  fliould  be  protedled  by  it.  The  under* 
writer  at  the  time  of  his  (ubfcriptioni  could  not  have 
contemplated  that  on  a  voyage  from  PemanAuco  to 
Liverpool^  goods  loaded  at  Liverpool  were  to  be  the 
fubjeA  of  his  infuranee.  Neither  could  the  aflured 
have  forfeen  that  a  part  of  the  outward  cargo  would 
remain  unfold,  fo  as  to  render  fuch  an  infuranee  secef- 
fary.  That  the  parties  looked  to  a  cargo  which  Ihould 
be  loaded  at  Pernamhuco  is  apparent  from  the  valuation 
being  only  upon  cotton  and  milreas  as  computed  at  that 
place,  and  not  upon  any  of  the  cafes  of  goods  which 
compofed  the  outward  cargo*  He  cited  Hodgson  v. 
Richard/on  (a\  and  Spiita  v.  Woodman  \b)j  as  a  ftrt>nger 
cafe  in  favour  of  the  aiTured  than  the  prefent ;  becaufe 
.there  the  underwriter,  at  the  time  of  his  fubfcribing  the- 
policy,  was  aware  that  the  goods  were  in  a  loaded  ftate 
at  an  anterior  port  \  and  yet  upon  a  policy  beginning  the 
adventure  from  the  loading  of  the  goods,  it  was  held  a 
good  objection  that  they  were  not  loaded  at  the  port 
from  which  the  voyage  was  to  commence.  With  refjpe& 
to  the  word  wherefoever  in  this  policy,  it  muft  be  con* 
ftrued  like  the  words  **  any  port  whatfoever,"  which  are 
confined  to  ports  within  the  limits  of  die  voyage:  it 
only  means  wherefoever  in  the  courfe  of  the  voyage  in- 
fured  the  goods  may  be  loaded.  It  was  ufed  for  the 
purpofe  of  covering  any  goods  which  might  be  loaded 
either  at  Maranham  or  on  the  coaft  of  BraxiL  If  it  is 
to  be  extended  farther,  it  may  be  aiked  when  did  the 

policy 
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policy  itttadi  upon  thefe  goods  ?  Surely  not  at  the  mo-        1813* 
meirt  of  the  ihip's  arrival  at  Pemambueoy  for  the  goods     OLADirom: 
were  defigned  for  the  market  at  that  place.    The  un-        ^"V 
jerwriter  couM  not  be  liable  whilft  it  remained  uncer- 
tain whether  the  goods  would  be  difpofed  of,  or  would 
form  a  part  of  the  homeward  freight.     And  fuppofing  he 
would  be  liable  when  dnt  was  determined,   ftiU,  un« 
kfs  it  was  fliewn  that  at  that  time  the  goods  wens 
in  good  fafety  at  PernufKbueo^  the  undem^riter  might 
be  made  liable  for  anterior  damage.    He  then  referred 
fo  Parkin  v.  Tunno  (a),  H&rneyer  v.LuJkington  (i),  Lang- 
bom  V.  Hardft  Same  v.  Cologhan^  C.  P.,  in  which  iaft 
cafes  Spitta  v.  Woodman  was  recognized )  and  urged  that 
it  would  be  overruling  aQ  tfaofe  cafes  to  decide  in  favour 
of  the  plftintifiw 

Lord  Ellbmbohough  C.  J.  In  this  cafe  the  aflared 
have  induftrioufly  laboured  to  withdraw  then^felves  fiom 
the  poffibility  of  any  cavil  arifing  out  of  the  conftruflion 
or  mifconftmAion  of  former  cafes.  Being  refolved  to 
cover  their  intereft  whether  the  goods  ihould  be  loaded 
on  board  at  PrrnambucOf  or  whether  the  nnezhanfted 
refldue  of  the  outward  cargo  (hoold  happen  to  form  a 
part  of  that  which  ihould  become  deftined  for  the  home- 
ward voyage,  they  very  rationally,  with  reference  to  the 
late  decifions,  introduced  the  word  *«  wherefoever.'* 
We  well  know  that  in  adventures  of  this  kind  to  the 
coaft  of  Soath  America,  it  has  frequently  happened  riiat 
a  portion  of  the  outward  cargo  remains  undifpofed  of 
mt  the  deftined  market,  and  the  (hip  is  obliged  to  return 
home  with  the  fame  goods.    No  doubt  this  infurance 

13  looked 
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1813.       looked  to  a  cafe  of  thatf&rt,  Ixii  was  meant  to  prote£t 
■  it.    It  is  therefore  provided  that  wherefpcver  the  load- 

mhft^^    ^^E  ^^^  pl^e  the  policy  is  to  attach }  the  word  <<  where- 
foever"  being,  as  to  the  place  of  loading  the  goods,  a 
word  of  the  largeft  extent ;  but  not  enlarging  the  extent 
of  the  damage,  for  which  the  underwriter  is  to  be  liable, 
which  ftill  muft  be  confined  to  damage  accruing  within 
the  limits  marked  out  by  the  policy,  viz.  from  Pemam^ 
buco  to  Liverpool*    It  has  been  aflced  at  what  time  the 
rifle  attached  upon  thefe  goods :  to  which  it  may  be  an- 
fwered,  either  from  their  arriiral  at  Pernambuco,  or  at  all 
events  from  the  time  when  they  were  deftined  for  the 
homeward  voyage.    It  certainly  throws  tome  difficulties 
in  the  way  of- this  conftruAion,   and  that  affords  the 
only  ground  of  argument,  that  it  may  poffibly  aid  in 
covering  a  damage  which  happened  to  the  goods  before 
Ae  commencement  of  the  rifle.    But  when  we  confider 
that  the  aflured  is  bound  to  prove  that  the  lofs  happened 
within  the  limits  of  the  voyage  infured,  that  difficulty  i& 
in  a  great  meafure  removed.    Here  the  damage  is  ftated. 
to  have  arifen  from  \irreck  between  Pernamhuco  and  Ma^ 
ranham.    Under  thefe  circumftances,  unlefs  we  are  to 
pronounce  that  it  is  not  competent  to  the  parties  to  a 
policy,  by  the  introduAion  of  words  of  the  moft  general 
and  comprehenfive  meaning,  to  proted  an  intereft  on 
goods  without  reference  to  any  particular  limits  within 
which  they  are  to  be  loaded,  fo  that  at  whatfoever  place 
they  may  be  loaded,  if  the  damage  arife  within  the 
voyage    infured,    the   underwriter   ihall    be   liable  ^  I 
cannot  coilceive  any  words  more  efieAual  for  attaining 
that  obje£t  than  the  words  here  ufed. 

*ia  Gross 
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.  Grose  L    It  is  impoffible  to  recollect  what  was  de«  18 13. 

cided  in  the.  former  cafes,  and  not  perceive  with  what  — 

view  the  word  <<  wherefoever"  was  introduced  into  this  aisinfi 
policy. 

Le  Blanc  J.    If  the  copfequences  announced  in  ar* 
gamentj  namely,  the  overruling  all  former  cafes  upon  the 
fubjed,  were  likely  to  follow  from  this  decifion,  I  think 
the  Court  would  paufe  before  they  proceeded  to  fuch 
a  length}    but  none  of   the  cafes,  from  Robert/on  r. 
French  {a)  down  to  Langhorn  v.  Hardy^  contain  words 
(imilar  to  the  prefent.    Therefore  this  decifion  wiil  not 
affe&  other  contrads  framed  in  different  terms.    The 
Irords  in  former  cafes  were  either  beginning  the  adven- 
ture from  the  loading  on  board  the  (hip,  or  from  the 
loading  at  the  place  where  the  rilk  was  to  commence, 
«r  from  the  loading  as  aforefaid,  which  are  words  of 
reference ;  but  I  am  not  aware  that  the  Court  has  been 
called  upon  to  decide  a  cafe  where  the  words  were  the 
fame  as  or  equivalent  to  the  prefent.    The  words  here 
are  from  the  loading  on  board  wherefoever.    The  only 
queftion  is  whether  the  Court  will  give  eSefk  to  the 
word  <<  wherefoever,"  by  conftruing  it  any  place  what- 
foever,  or  will  reftrain  it  to  Pernambucoy  and  fuch  places 
as  the  {hip  might  touch  at  in  her  voyage  from  Pernam'^ 
htco.    It  is  ftated  that  the  damage  arofe,  not  at  Pemam* 
tuco,  but  in  the  courfe  of  the  voyage  from  that  place  ^ 
therefore  it  becomes  unnecefiary  to  fix  upon  the  precife 
foint  of  time  when  the  policy  attached :  it  will  be  time 
'  enough  to  determine  that,  when  the  queftion  arifes. 
Then  the  word  wherefoever  feems  clearly  to  have  been* 

(•)  4if<'Ax3«. 

intended 
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intended  to  take  it  out  of  the  former  cafes,  where  the 
policf  was  either  left  in  blank,  or  filled  up  with  a  place. 
jigasr^  Tlie  underwriter,  when  he  read  the  policy,  cannot  be 
fuppofed  to  have  read  the  word  whereibeTer  as  it  is 
ufed  with  reference  to  the  loading  of  the  goods,  in  the 
fame  fenfe  which  it  bears  when  applied  to  the  liberty 
to  touch  at  any  ports.  It  therefore  feems  to  me  that 
the  Court  is  bound  to  give  it  the  moft  extenfive  figni- 
fication,  fo  as  to  meet  the  intention  of  the  parties. 

Batlst  J.  The  object  of  the  infurance  was  to  cover 
the  goods  in  the  courfe  of  the  voyage  infured.  It  makes 
little  difference  to  the  underwriter  whether  the  goods  are 
loaded  onboard  in  the  courfe  of  the  voyage,  or  whether 
the  outward  cargo  is  converted  into  a  part  of  the  homeward 
cargo.  In  the  former  cafes,  the  Court  was  tied  down 
by  the  exprefs  words  of  the  policy,  contrary  to  the  in- 
tention of  the  parties^  for,  in  fome  of  them,  the  under- 
writers knew  perfefily  well  that  it  was  the  obje£l  of  the 
aflured  to  load  the  goods  before  the  commencement  of 
the  riik.  Here,  it  being  probable  that  a  portion  of  the 
outward  trargo  might  be  returned  on  hand,  a  very  exten- 
five word  was  dierefore  introduced.  Wherefoever  may 
mean  either  wherefoever  in  the  courfe  of  the  voyage,  or 
in  a  larger  fenfe,  wherefoever,  without  confining  it  to 
the  voyage.  If  it  may  have  both  fenfes,  why  may  it 
not  have  the  larger  ?  more  efpecially,  if  fuch  appears  to 
have  been  the  intention  of  the  parties.  As  to  the 
queftion  when  the  policy  attached,  it  is  not  neceflary  to 
determine  the  exaift  point  of  time,  whether  it  was  when 
the  aflured  refolved  not  to  unload  any  more  of  the 
goods,  but  to  fend  the  remainder  on  to  Maranham  /  but 
I  (bould  fay  that  it  clearly  attached  when  the  fliip  left 

Pernam' 
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Pirn0mhc9.    Tbe  qafftioii>  vlien  the  afltired  dumged 

the  outward  into  a  homeward  cargo^  would  be  for  a 

jury  i  and  when  they  were  fatisfied  that  it  eonftituted  a      ^iljt^ 

part  of  the  homeward  cargo»  then  the  policy  would 

attach.    It  is  faid  that  then  the  underwriters  might  be 

liable  for  antecedent  damage;  but  I  think  not.    The 

aflured  is  bound  to  prove  that  the  damage  occurred 

during  the  voyage  covered  by  the  policy ;  if  that  was 

left  in  doubt,  he  would  not  be  entitled  to  recover.    He 

can  only  recover  |n  refpe£t  of  fuch  part  of  the  cargo  as 

vas  found  at  the  tinie  when  the  policy  attached.     As 

to  that  the  onus  is  on  the  afiured. 

Judgment  for  Plaintiff.  («) 
« 

Scarlett  was  for  the  Plaintiff. 

(<f)  Stc  i^£0fi.  440»  Ml  f.  Htlfiik 


Dob,  on  the  Demife  of  Emmett,  againji  Thorn,  ^-^"^^^ 

J^JECTMENT  for  lands  in  the  parifli  of  Maling  in  the  ^u VtS!^ 
county  of  MidJk/eM.  Demife  hid  a6th  Jfril  x8l  t.  ^''^^^^ 

afterwtrds  fet 

At  die  trial  before  Lord  Eilinbormsgi  C.J.  at  the  J^*^^j"Sf 
MUMififf  fittings  after  Miciailmas  term  i8ii,  a  verdi£l  producepf  the 
was  found  for  the  plaintiff,  fubje£k  to  the  opinion  of  the  beRturned  to 

^  i_    r  11       •  /•  the  termor,  the 

Court  «poa  the  foUowmg  cafe  :  termor  cannot 

ntaiotain  ejeO* 
nent  to  recover 

On  the  l6th  Novemhr  1805  the  leffor  of  the  plaintiff  ^^^^ndcf^In-^ 
being  poffeffed  of  the  premifes  in  queftion,  under  a  leafe  ^^  ^^  ^'"^ 
granted  to  him  for  a  term  of  14  years  of  which  feveral 
were  then  unexpired,  and  being  alfo  indebted  to  one 
BiJlin  in  a  fum  of  money,  the  payment  of  which  was 

Vol.1.  Gg  fctured 
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fecured  to  £.  by  a  wamnt  of  attorney,  B.  figned 
judgment  thereon,  and  iflued  ^  fieri  facias  direded  to  the 
fbmS  oi  Middlefex  to  \erj  ^2o^L  on  his  (the  leflbr  of 
the  plaintiff's  )  effeds.  The  (heriff  accordingly  took  the 
faid  leaie  and  fojd  it  under  the  execution  to  the  defen* 
dant  for  500/.,  and  afterwards  afligned  it  to  him  and  de- 
lirered  poffeSon  \  and  the  defendant  continued  in  pof- 
fefBon  at  the  time  of  bringing  this  ejedment.  Soon 
after  the  fale,  it  being  difcovered  that  the  execution  was 
irregular,  a  rule  was  obtained  and  made  abfolute  in  this 
court  in  Trinity  term  1806,  direfting  that  the  writ  of 
jUri  facias  and  the  levy  under  it  fliouid  be  fet  afide  for 
irregularity  with  cofts  ;  and  that  the  money  levied  and 
in  the  hands  of  the  (heriff  (hould  be  returned  to  the  leffor 
of  the  plaintiff;  except  as  to  the  amount  of  a  debt  to  be 
paid  by  him  to  the  plaintiff  in  another  a£^ion,  then  pend* 
ing  againft  him. 

The  queftion  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover.  If  the  Court  (hould 
be  of  this  opinion,  the  verdi£k  is  to  (land;  if  not,  a  non* 
fuit  is  to  be  entered. 

Efpinaffe  for  the  plaintiff,  contended  that  the  autho*' 
rity  of  the  (heriff  which  was  derived  from  the  writ  of  fim 
fa^as  was  vacated  as  foon  as  the  writ  was  fet  a(ide,  fibr 
by  fetting  it  afide,  it  is  as  if  the  writ  had  never  been,  and 
confequently  the  fale  under  it  became  void;  and  he  re- 
ferred to  Turner  v.  Felgaicy  {a)  where  the  plaintiff  was 
permitted  to  recover  in  trefpafs  againft  the  defendant  for 
taking  his  goods  upon  an  execution  which  was  afterwards 
Cet  afide  for  irregularity, 

(«)  T.^jjrm.  73. 

Lord 
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Lord  Ellenborough  C«  J.    Is  the  leflbr  of  the  plains        1813* 


Doe 


tiff  entitled  to  hold  the  money  paid  as  the  price  of  his 

ternii  and  to  recover  the  term  alfo  ?    In  the  very  cafe         agmnfi 

Thsek 
clted^  the  plaintiff  afterwards  hxoM^t  fcire  facias  to  have 

reftitution  of  his  goods  taken  under  the  execution,  for 

which  he  had  already  recovered  damages  :  but  the  Court 

fuperfeded  it,  as  being  a  very  unreafonable  thing  that  he 

(hould  have  double  fatisfa^lion.   Here  the  judgment  was 

not  fet  afide }  therefore  a  frefh  execution  might  have 

been  fued  out  on  the  v^ry  fame  day.    The  term  was 

legally  fold,  for  the  (heriff  had  authority  to  levy  the 

money,  and  the  property  paffed  by  the  fale. 

Bayley  J.  The  leflbr  of  the  plaintiff  agreed  by  the  rule 
to  take  the  money ;  it  was  bis  own  fault  therefore  if  he 
did  not*  In  the  cafe  cited  trefpafs  could  not  have  been 
maintained  againft  the  (heriff. 

Per  Curiam f  Judgment  of  Nonfuit. 

Gumey  for  the  defendant,  mentioned  feveral  authorities 
{h)  to  {hew  that,  a  party  fliall  not  be  reftored  to  his  term 
again  after  a  fale  by  the  (heriff  under  zfitri facias. 

{h)  Dyer  363.  fl  %/^  5  Hep,  90,  J.  2rJiep.  96,  *.  i43»      But  k  {aem$ 
'  otherwife  if  the  term  be  extendpd  opon  elegit,  or  forfeited  on  oot- 
Uwiy  and  fold,  and  tlie  jodgmcnt  or  o«tUwry  be  rtrerfad.    Crf. 
Jac,  146.  Crt .  Eliz-  278. 
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TMcflby,        Doe,  oa  the  Demife  of  Sarah  Borw£LL,  agatn/l 

Detifetothe      "TJECTMENT  for  certain  freehold  lands  in  the  parilh 
Jhrcettator  for  of  Grajhy  in  the  county  of  Lincoln.    A  rerdift  was 

tndduringtheir  found  for  the  plaintiff  before  Grc/e  h  at  the  kft  affices 

Joint  natural  *  •'  r    -■      ^ 

lives,  and  the     for  the  faid  county,  fub]e&  to  the  opinion  of  the  Court 

natural  life  of  «      r  n       •  r 

the  furTivor,       upon  the  following  caie: 

to  take  as  tenants 
in  comnton  twd 

not  MS  joint  t€'  William  Bonvili  being  fcized  in  fee  of  the  premifcs 

nants;  Re-  ^  * 

mainderto         in  flueftion  by  his  will  dated  Ae  6th  of  jtprU  1777> 

truflee*  duiiog  ^ 

therefpcaive  after  deWfing  all  his  mefluagesi  cottages,  lands,  tene- 

Mktts  aod  the  ments,  and  hereditaments,  &c.  to  his  wife  for  and  during 

vft«!  lo'pr"'  her  widowhood,  or  until  fuch  child  as  he  Ihould  happen  . 

fcrfecontio-  ^^  Yavt  by  her  (hould  attain  21,  remainder  to  truftees 

gent  remain-  '  ' 

dtt%\  and  from  durine  the  continuance  of  fuch  eftate  te  preferre  con- 

aod  after  their  ^  ' 

refpe^itve  de-  &igent  remainders^    remainder  to  the  «&  of  |dl  and 

deceareoftbe  every  his  fons  and  daughters  on  the  body  of  his  faid 

wliXoTer:  ^tf®!  begotte«  or  to  be  beg««en»  %nd  thel^iis^  the 

fiftir.  dther^^  body  of  fttch  foBS  and  daughlera  federally  and  reipe^ 

took  the  eftate  tlvelv  fts  tenants  in  eottmon  and  vet  as  joint  tenwiti  ^ 

as  jointenants  '  ^      •  w^ 

to  be  regulated    and  in  cafe  any  of  fuch  fons  or  daughters  fliould  happen 

» its  enjoyment  ,.        .,  ._         */»         -#•••        «  • 

as  a  tenancy  to  di?  Without  ifiuet  the  (hare  of  bun,  her  or  them,  fo. 
»  Z^uiJ^  ^Z  ^i^"^  iffi»,  to  the  ttfe  of  the  fur^ivDrs  or  fiuw 
S"efit*off^  vivor,  and  of  the  heirs  of  his,  her,  or  their  bodies  as 
vhorlhifi.  tenants  in  conmion  and  not  as  joint  tenant  \  and  ibr  de- 

fault of  fuch  iflue  he  deyifed  thus :  « I  give  and  derife  all 
M  my  faid  mefluages,  cottages,  lands,  tenements,  and  he* 
/  <«  reditaments  unto  my  three  fitters  Elixabitb  RicbarJ/on, 

<<  Mary  Whitehead^  and  Sarah  Bomvdlf  fir  and  during 
^  thiir  joint  natural  lives  and  tie  natural  life  tftbe/urvivor 
^•tf  ^^  to  take  as  Unants  in  common  and  not  as  joini 

« tenafUiw 
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^  iifkmis»  And  from  and  sifter  the  determination  of  theif  1813. 
^  reffiUh^e  eftates,  then  to  my  faid  truftees  and  their  heirt  'T  " 
^  during  the  reffeSive  Uvet  rf  my  faid  ihrge  fifltrs  and  thi  M<u»Jt 
<(  lifi  %f  thefurvivor  rf  tiem,  upon  truft»  by  the  ways  and 
M  Cleans  afbrdaid,  to  preferre  the  contingent  eftates  herein* 
^  after  limited  from  being  defeated  or  deftroyed ;  and  from 
M  and  after  tbe  r^Sive  dectafis  of  wj  faid  three Jifltrs  and 
^*  ^deeeafe  oftbefurviv&roftbem^iheti  as  to  one  undivided 
^  tUrd  part  of  the  fiiid  premifes  to  the  ufe  of  my  nephew 
•<  and  niece,  John  and  MmryRi^iardfm,  fon  and  daughter 
^  of  my  lifter  £.  Ricbardfonf  refpedively  for  and  during 
«  dieir  refpe&ive  lives  as  tenants  in  common  and  not  ae 
^  joint-tenants  }'*  remainder  to  truftees  to  prefervo  contia** 
gent  remainders  ;  remainder  after  the  refpe^ve  deceafes 
ioi  the  teftator's  laid  nephew  and  niece,  to  the  ufe  of  the 
children  of  the  find  nephew  and  niece  in  tail  general,  wiA 
ffemainders  over.  And  as  to  another  undivided  third  part 
from  and  after  the  deceafes  of  his  faid  three  fifters  and  the 
furvivorof  them,  to  the  ufe  of  the  children  of  JIf.  White* 
head  in  tail  general,  with  other  remainders  over.  And  ae 
to  the  remaining  undivided  third  part  from  and  after  the 
refpe£lire  deceafes  (tf  his  faid  three  fifters  and  the  furvivor 
of  them,  to  the  ufe  of  the  children  of  $.  BonveH^  wicb 
other  remainders  over.  The  will  alio  contained  a  bequeft 
of  perfonal  property  to  the  three  fifters  in  the  following 
terms :  <<  I  give  and  bequeath  to  my  faid  three  fifters  the 
*«  fum  of  20/.  a-piece,  to  be  paid  to  them  refpcftively  by 
<<  my  executrix  hereinafter  named,  within  la  calendar 
<<  months  next  after  my  deceafe.  And  my  will  is,  that  in 
^'  cafe  any  of  my  faid  three  fifters  {hall  happen  to  die 
**  before  her  or  their  legacy  or  legacies  fliall  become  payable 
<<  as  aforefaid,  that  then  the  legacy  or  fum  of  money 
M  hereby  intended  for  her  or  them  on  her  or  their  fo  dyuig, 
Q  g  3  ♦*  (whetfu?r 
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1813.  «  (whether  the  fame  be  originaJly  given,  or  ihall  afttrwardt 
"  come  to  her  or  them  by  furvirorihip,  iii  pmrfuance 
<<  hereof,)  {hall  go  to  and  be  equally  divided  among  the 
<<  funrivors  of  them  if  more  than  one  j  but  if  but  one  to 
««  fuch  furvivor  only."— -The  teftator  appointed  his 
widow  fole  executrix  of  his  will.  Af.  Whitehead  died 
without  iflue  in  1778,  in  the  lifetime  of  the  teftator. 
The  teftator  died  feized  on  the  20th  of  June  1783, 
without  iflue,  and  without  altering  or  revoking  his  will ; 
upon  whofe  death  his  widow  entered,  and  continued  to 
hold  the  pren^ifes  until  her  fecond  marriage  In -17905 
when  the  leflbr  of  the  plaintiiF  and  E.  Richard/on^  the 
two  furviving  fifters  of  the  teftator  took  pofleffion  and 
demifed  the  premifes  to  the  defendant,  who  paid  rent 
to  them  in  moieties.  £.  Richard/on  died  fome  years  ago» 
and  after  her  death,  the  defendant  married  her  daughter 
M.  Richard/on  mentioned  in  the  will,  and  has  continued 
to  pay  rent  for  a  moiety  of  the  premifes  to  the  leflbr 
of  the  plaintifi^.  J.  Richardfon  the  teftator's  nephew,  alfo 
mentioned  in  the  will,  died  without  iflue  in  his  mother's 
lifetime.  The  defendant  was  in  pofiefiion  of  the  pre- 
mifes when  the  eje£iment  was  brought,  but  had  been 
regularly  ferved  with  a  notice  to  quit  by  the  leflbr  of 
the  plaintiflF;  at  the  expiration  of  which  notice  the  pof- 
feflion  of  the  whole  of  the  premifes  was  demanded  and 
refufed.  The  defendant  entered  into  the  common  con- 
fent  rule  to  defend  without  confefling  oufter,  unlefs  an 
a£lual  oufter  of  the  leflbr  of  the  plaintiflF  ihould  be 
proved ;  and  no  aAual  oufter  of  the  leflbr  of  the  plaintiflF 
was  proved,  except  as  above  ftated.  The  queftion  for 
the  opinion  of  the  Court  is,  whether  the  plaintiflF  is  en- 
titled to  recover. 

CopUj 
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Copltf  for  the  leflbr  of  the  plaindfi^  who  claimed  the        1813. 
whole  of  the    premifes  as  the  fole  furviring  filler, 
propofed  t»  read  the  devife  as  if  it.  had  been  to   the         t^ahjt 
4hree   filters,  for   and  during  their  joint  natural  lives 
and  the  natural   life    of   the    furvivor,    without    tlie 
fttbfequent  words   <'  to  take   as  tenants  in  common 
md  not  as  joint  tenants  :''  which  being  inconfiilent  with 
the  former  part  of  the  devife,  and  alfo  repugnant  to  the 
general  intent  of  the  teftator,  the  Court  will  intend 
that  they  crept  in  by  miftakej  and,  according  to  an  efta- 
bliflied  rule  of  conftruflion,  reje£i  them.    The  general 
intent  was,  tha^t  the  limitation  over   ihould  not  .take 
tSkOi  until  after  the  death  of  the  furvivor  of  the  three 
fifters;  which  is  apparent  from  the  limitation  to  the 
truftees  to  fupport  contingent  remainders,  not  merely 
during  the  refpedlive  lives  of  the  fillers,  which  would 
have  been  enough  if  he  intended  them  to  take  as  tenants 
in  common ;  but  during  their  refpeSive  lives  and  the 
life  of  the  furvivor.     Again,  the  three  parts  are  not  to  go 
over  in  fuccelBon  as  the  lives  of  each  of  the  fillers 
dropped  ;  but  the  whole  is  to  go  over  in  undivided  third 
parts. upon  the  death  of  the  furvivor  of  them.    And  in 
Furfe  V.  Weeks  {a)  it  is  laid  down  that  in  a  will,  although 
there  be  words  which  Ihew  an  intent  to  create  a  tenancy 
in  common,  yet  if  there  be  other  words  which  (hew  a 
ilronger  intent  to  create  a  jointenancy,  fuch  interpreta- 
tion fhall  prevail.     And  in  a  former  claufe  of  this  will 
where  the  tellator  meant  that  his  fons  fhouldtalce  as  tenants 
in  common,  he  has  fo  provided  in  unambiguous  terms. 
Then  the  devife  of  the  real  ellate  may  be  explained  by 
that  of  the  perfonal,  where  the  tellator  plainly  creates  a 

G  g  4  furvivor- 
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l8i3f.  furviTorfhip  amongft  the  fifters  :  and  foch  a  difpofitioit 
■     ■       of  the  perfonalty  was  much  relied  upon  by  Loid  Hatdk 

aiMhfi  trkke  in  Hawesr.  Hawes{a)^  to  explain  a  devife  not 
ftry  unlike  the  prefent,  upon  which  he  held  that  ihe 
detifees  took  by  furvivorfhip.  And  perhaps  all  the 
woids  of  this  will  may  be  reconciled  by  giving  the 
fitters  th^  benefit  of  fuWivorfliipy  although  they  may  take 
as  tenants  in  common. 

J.  Satgyyt  contri^.  Although  it  may  be  admitted^  that 
if  diere  sire  ineonfiftent  and  contradiftory  words  in  a 
willy  Ae  Court  will  ttjeGt  fome  of  them  $  yet  if  a  reafon- 
aUe  coftftrudion  can  be  giren  to  the  whole^  fuch  con» 
ftttiftioA  fliall  rather  prevail.  The  firfk  words  by  which 
it  IB'  giten  to  tbem  and  the  furvivor  of  them  certai&M 
Uliport  a  jointenattcy ;  but  the  fubfe<ittent  words  denote 
a  plain  ihtendon,  that  they  (hall  take  as  tenants  in 
oomilion;  and  the  word  furvivor  fliall  not  deftroy  or 
contrdl  this  plain  intention.  And  fo  it  was  adjudged  in 
BIfff  Vk  CnmwiH{b)f  upon  a  derife  to  two  and  liieir 
hebs,  and  the  longer  Ihrer  of  them,  equally  to  be  divided ) 
lahkh  is  not  fo  eapreffiye  of  a  tenancy  in  cpmmon  as  the 
fkwftnt  $  and  the  fame  was  ruled  in  Stoaes  v.  Heartfy{cy 
Bmt  it  is  fiud  that  it  may  be  a  tenancy  in  common 
I9filk  beaefit  of  funrivorfliip  i  which  is  the  lame  argn« 
ment  that  was  ufed  and  rejeded  by  Lord  Mmmfieli 
U  1^00  refined,  in  R^yr.  Hiil[d)j  and  the  Court  theie 
e^ttfiderod  the  word  funrivor^  as  infertsd  to  prevent  t 
lapfey^aad  to  mean  (uch  as  furvived  the  teftator.  As  to 
Htnuisv.  Hawei,  the  words  were  ^  with  benefit  of  fur- 

M  I  mis,  f66.  (3)  3  Lev.  373-   S.  C.  Salk,  a«6. 

(^3  Burr,  i8S6.  dte(f  ip  J^ofe  v.  HiiU  {d)  j  Burr.  i88x. 

^•^''  «*  vivorfliip," 
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^  Tnrorihip,"    which  neceflarily    implied   ftmrivorlhip  |9tj, 

among  themfelvcs.    Here  are  no  Sack  words}  aod  if  the  -     ■  ■  • 

eflate  did  not  fuxviv^  upon  cbe  desrth  of  JS.  Ricbmr^m^  tg^f^ 

the  ddfendant  will  be  entitled  to  hec  moiety  ae  ^i«l  -^"^ 
occopant.    The  claufe  relating  to  the  perfimalty  flhewf 
that  the  teftator  knew  how  to  life  apt  worda  lo  cnalf 

furviroribip  where  he  io  intendecL  ' 

Lord  Ellenboroogh  C.  J.    Thia  is  the  cale  of  a 
teftator  who  has  unfortunately  fallen  into  the  ufe  of 
technical  expreflions^  which  he  did  not  fuUycompre* 
hend.    It  remains  for  us  to  fay,  whether  amidft  thia. 
cloud  of  obfcurity  wluch  he  has  thus  rai&d^  we  can 
coUe^l  his  meaning.    I  think  the  cardinal  foin^  iq^ 
which  we  may  rely  in  order  lo  eolleft  hia  infteotifBi^ 
turns  upon  the  words  preceding  the  limitation  over  and 
upon  which  it  is  given^  which  are  thefe^  <<  fmrn  and 
«  after  the  refpe£tive  deceafes  of  my  faid  three  fifteiBA 
<<  and  tlie  deceafe  of  the  funrivor  of  them*''    That  ia 
the  time,    and  it  is  not  before  that  timey^when  the 
remaiader  over  is  to    uke  effe£l.    Noiv»  iintiia  tba 
fitters  take  Uy  furvivoifliip,  what  ie  fo  hetonw  tf  At 
refpaAive  portions  of  the  eftafee  in  the  imarval  f  Tht 
learned    couafel  has  fuggefted,  that    the   faeiv  wottM 
take  them  as  fpecial  occupant  \  but  it  (eems  to  me^  ihaB 
tbefe  is  no  occafion  to  refort  to  fuch  an  enpedienet 
for  the  whole  will  is  made  intelligible  by  ^onftmfaig  liko 
words,  to  take  as  tenants  in  common,  as  rather  reguUting 
the  mode  of  enjoyment,  than  as  ^iefcribtiig  the  prfteifbeftate 
which  the  fifters  fiiould  take.    The  words  aie^ «  ^n^t  Wf 
three  fitters  for  and  during  their  joint  natural  lives  ^nd 
the  natural  Ufe  of  the  funrivor,  to  takd  as  tetkants  in 
cotat^n^  and  not  as  joint  tenants.**    Tb  take  ai  tenants 
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ji8l3*       in  common  is,  corre^ly  fpeaking,  repugnant  to  takings 


Doc 


with  benefit  of  furvivorihip  j  but  if  thofe  words  are  un- 
^4«j?  defftCNSd  to  mean  that  they  were  to  enjoy  it  as  tenants 
m  commmiy  which  they  might  do  with  benefit  of  fur- 
▼ivorfliip,  then  the  only  repugnancy  feems  to  be  in  the 
words,  and  not  as  jbintenants.  I  would  preferve  the 
words  to  take  as  tenants  in  common;  the  words  tenants 
in  common  are  of  flexible  meaning,  and  may  be  under- 
ftoodj  that  although  they  ihould  take  by  furvivorflnp  as 
jbintenants,  yet  the  enjoyment  was  to  be  regulated 
amongft  them,  as  tenants  in  common.  The  pre- 
vailing intention  of  the  teftator  feems  to  have  been  that 
the  eftate  (hould  not  go  over  until  the  death  of  the 
fuTvivor.  The  words  upon  which  I  commented  and 
relied  in  the  outfet,  clearly  manifeft  fuch  an  intention. 

'  GtiosE  J.  I  think  the  conftru&ion  which  my  Lord 
has  put  on'  the  will  comes  the  neareft  to  the  tefta- 
tor's  intention. 

Lb  Blanc  J.  The  teftator  having  reftrained  the 
limitation  over  <<  until  after  the  delth  of  the  fur- 
vivor,''  makes  the  cafe  fomewhat  different  from  what 
it  would  have  been,  if  the  devife  had  been  confined 
to  the  filters  themfelves.  In  the  cafes  cited  for  the 
defendant^  there  were  no  limitations  over  to  help  the  con- 
'ftru£lion.  The  bequefl:  of  the  perfonalty  is  properly 
prayed  in  aid  as  a  key  to  the  meaning  of  the  teftator, 
that  he  intended  that  the  fifters  fiiould  alfo  take  the 
real  eftate  in  furvivorihip. 

^  £ayUy  J.  The  fair  conftrudion  is  to  treat  it  as  a  de- 
vife to  the  fifters  as  tenants  in  common  with  benefit  of 

i6  furvivor* 


Abey. 


IK  TRB  Fifty-third  Year  or  GEORGE  HI.  43J 

fuTvIvorfliipi  and  thereby  gire  cffcft  to  all  the  words.         1 813. 
A  tenancy  in  common  with  benefit  of  furvivorfliip  Is  a         ■ 
cafe  which  may  exift,  without  being  a  jointenancy  j  be-         againjf 
caufe  furvivorfliip   is   not  the  only  charafterlftic  of  a 
jointenancy.      There  is  one  view  in  which  it  might  be 
important  to  the  teftator  to  create  a  tenancy  in  common 
wifii  furvivorfliip, -and  yet  not  a  jointenancy.      It  might 
be  important  in  this  view,  becaufe  if  it  were  a  jointe- 
siancy, .  one  jointenant  might  by  means  of  a  leafe  made 
during  her  life,  convey  to  her  leflee  a  title  paramount 
to  that  of  the  furvivors.    It  might  therefore  be  the  objeA 
of  the  teftator  to  obviate  fuch  a  confequence  which  would 
in  effe&  defeat  his  intention. 

Poftea  to  the  Plaintiff. 


The  Kino  agatnjh  Mathias  Kerrison.  Weinejictt, 

ERROR  to   rcfverfe   a  judgment  on  an  tndi£{;ment,  Indiament 
,        ,       ,    _ ,  ,  /-«-!-•       chirping  an  in- 

given  by  the  juftices  at  the  quarter  feflions  for  the  dWidu^rwith 
county  of  Norfolk^  againft  the  defendant  for  not  repair-  brklgeXI  r^>» 
ing  a  common  bridge.   The  indiftment  ftated  in  the  firft  jCJlr^^V- 
count,  that  a  certain  common  and  public  bridge  over  a  frieior  of  acer- 
navigable  Cut,  channel,  canal,  or  watercourfe,  in  the  parifli  i^  "o^  eq  #va- 

r  T^.    f.      f         •       1  #•    »T     /•  ft     •  lent  to  charging 

of  Dttchtngham  m  the  county  of  Norfolk^  m  a  certain  him  >aione  te- 
highway  there  was  and  yet  is  in  great  decay,  &c. ;  and  roncoos;  and  if 
that  the  defendant,  hy  reafon  of  his  being  the  owner  and  ^g"vf„"'SJcrcon, 
proprietor  of  the  navigation  mentioned  in  a  certain  aft  of  "P*^"  V^^\ 
parliament,  made  in  the  22d  year  of  the  reign  of  Car.  a.   be  reverfed.   it 
intituled  «ana£lformakingnavigable  the  rivers  commonly  count  charging 
called  Brandon  and  Waveneyi'  ought  to  repair  and  amend  of^bc^'o*^^^^^^ 
the  faid  common  bridge,  &c.  The  ad  count  charged  that  "^^^^"^^^^^^^^ 

%  certain  >^  of  parii». 

mcnt,  inu(net 
forth  tbe  ad. 


CASES  IN  EASTER  TERM 

a  certain  common  and  public  bridge  oyer  a  navigable 
cut)  channel,  canal,  or  watercourfe,  in  the  pariih  of  3ro$m 

The  Ring       .      ,  -.«»..„.  •     .  .  ,  •  t 

i^atHfi  m  the  county  of  Noffolkf  m  a  certam  highway  thete  ^as 
and  yet  is  in  great  decay,  &c.  \  and  that  the  defendant 
by  nafon  of  his  being  owner  and  proprietor  of  the  fud 
navigation  ought  to  repair,  &c.  The  laft  count  charged 
that  there  was  and  ftill  is  a  certain  highway  ftc,  and  aHb 
a  certain  common  and  public  bridge  in  the  faid  highway 
over  a  certain  canal,  &c.,  and  that  the  faid  bridge  was 
and  yet  is  in  great  decay,  &c. ;  and  that  the  defendant  hj 
reajon  of  his  being  owner  and  proprietor  of  a  certaio 
narigation  in,  through  and  along  the  faid  canal,'  of  right 
ought  to  repair,  &c.  Plea  not  guilty,  TheccMnmoA 
errors  were  affigned. 

Abbott  in  fupport  of  the  writ  of  error,  took  fereral 
bbjeftions.' .  To  the  firft  count,  that  the  zCl  of  parlia- 
ment being  a  private  a£i,  fliould  have  been  fet  forth, 
as  the  Court  could  not  take  judicial  notice  of  it*    To 
the  fecond  count,  which  charged  the  defendant,  by  reafon 
of  bis  being  owner  of  tie  faid  navigation,  that  if  the 
woids  fud  navigation  were  to  be  taken  as  referring  to 
the  navigation  in  the  firft  count,  it  was  open  to  the  fame 
obje£iion  as  the  firft  :  if  they  referred  to  the  navigable 
cut  mentioned  in  the  inducement  to  the  fecond  count, 
it  came  within  the  obje£Uon  to   the  laft  count.    To 
the  laft  count  he  objected,  that  the  allegation  by  reafon 
of  being  owner  and  proprietor  of  a  certain  navigation, 
does  not    amount  to  any  legal   obligation    upon  the 
defendant  to  repair*    This  will  be  apparent  by  reference 
to  a  few  principles  of  law.    By  the  common  law,  the 
county  if  chai^geabk  with  the  reparation    of   public 
bridges,  in  the  (ame  manner  a$  the  parifh  is  with  that  of 

6  ^  public 
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public  highways.    An  indsTidual  may  become  chaigeabk        i8 1  a. 

with  the  repair  of  either,  by  reafon  of  the  tenure  of       ■■ 

lands  or  tenements  (*).  In  i  Havfk.  c.  76.  f.  8.  it  is  laid     ^^JT* 

down  «  that  a  corporation  aggre^te  may  be  bound  by     ^»»wo^ 

force  of  a  general  prefcription  thait  it  ought  and  hath 

nfed  to  repair,  without  ihewing  that  it  has  been  ufed  to 

do  fo  in  refpe£l  of  the  tenure  of  certain  lands  or  for 

any  other  confideration ;  but  an  individual  cannot  be 

charged  with  fuch  a  duty  by  a  general  prefcrption  from 

what  his  anceftors  have  done."    It  is,  however,  added, 

^*  that  an  indi&ment  charging  a  tenant  in  fee  fimple  with 

having  uied  of  right  to  repair  fuch  a  way  m^iMir  ttmur^ 

In  certain  enough,  without  adding  that  his  anceftors,  or 

diofe  whofe  eftate  he  hath,  have  always  fo  done,  for 

that  is  implied  in  fuch  charge  1"  and  Reft  v.  SpiUer  (t) 

is  to  the  fame  etkSt.    According  to  theie  aythoritiee, 

therefore,  it  appears'  that  the  words  ratimte  tenors  are 

equivalent  to  charging  the  individual  in  a  q^e  eftate  ;  it 

is  a  concife  form,  importing  that  he  holds  the  land 

OB  the  fcrvice  of    repairing,    and   that  the  land  was 

^iginally  granted    to  him  on  that  condition.    [Lotd 

JBttfnb$r9ugb  C.  J.  a(ked  if  ownerihip  was  not   alio    a 

compendious  expreftion,  comprifing  the  entire  intereft  in 

die  foU  as  well  as  the  tenure  upon  which  it  is  ho]den]l         ' 

Owner  and  proprietor  import  neither  tenure  nor  fetvice  % 

at  the  utmoft,  they  import  only  the  entire  intereft  free 

of  any  condition,  and  hot  a  grant  of  the  land  upon  con*- 

dition.     The  term   rattone  Unute  is  become  a  known 

iterm  of  art;    which  like  other  terms  of   art  has  its 

peculiar  meaning}  and  in  fome  cafes  diey  cannot  be 

fupplied  by  any  periphrafis^  as  in  an  indi&ment  for 

M  2 1|/7. 7e<\  i})  Z^tu  X09. 

murder 


tlwKnrci 

K«Mtt0K> 
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gnM  voder  whidi  lit  talM,  t»  induM  fiick  iiMUtf. 
But  thoc  is  no  atttgniM  in  thU  cMnt  ef  wy  fiidi 
abligplioB,  0r  of  «7  grant  ftmi  wUch  k  might  be  pi^ 
fiuBod  ID  icfuJt:  but  the  allcgatim  is  imply  hj  reafba 
of  his  besdg  owner  and  proprietor.  What  words  then 
urn  ifaem  of  equivalent  import  widi  r<0riMif  temtr^^  u  e. 
by  reafon  of  an  obligation  refulting  from  an  original 
grant  i  The  words  already  cited  do  not  appear  to  be ; 
for  r^MM  tmurs^  by  the  technical  fenfe  whidi  has  been 
given  to  diem,  endNNly  the  condition  upon  which  the 
land  was  granted )  thefe  words  do  not.  Ownerfhip  at 
die  utmoft  imports  only  eftate  and  quantity  of  intereft. 
Suppofe  then  the  words  owner  and  proprietor  to  im- 

Et  liberum  tmementum,  or  die  entirety  of  the  intereft  ; 
I  there  are  wanting  all  words  which  import  condition, 
appears  dierefore  to  me,  that  if  we  were  to  give 
dFe£t  to  thefe  words,  we  (hbuld  be  adopdng^t  fanciful 
4ovtation  from  an  eftablifhed  form  of  pleading}   and 
a  relaaadoa  has  already  been  introduced  by  the 
rMtmt  tenure,  we  are  not  at  liberty  to  impart  the 
ftta*  ^tBttt  to  ibme  other  words,  as  being  equivalent. 
Wt  «teght  not  to  depart  from  ancient  forms,  unlefs 
be  an   adequate  reafon  for  fuch  departure.    I 
lidnk  this  form  of  pleading  is  defeAive. 


GftOtt  I.  If  diere  is  a  (bbftantial  reafon  why  old 
forms  gf  pleading  iliould  be  obferved,  I  fliould  be  for 
iHLiihig  them.  It  is  contended,  that  by  reafon  of  being 
Mmer  and  paoprietor  is  equivalent  to  ratione  tenure.  I 
iiink  asft,  for  the  feafeos  whidi  my  I/ml  has  ib  pointedly 


Ls 


Kerrt&on, 
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.^  Lb  Blanc  J.    It  is  admitted  in  argument,  that  this        1813. 
would  be  the  firft  inftance  of  the  Court's  upholding  an  " 

.  .  TheKiMO 

indidlment  framed  as  this  is  in  other  than  the  technical  againjl 
language  of  the  law  \  by  which  an  individual,  who  is 
^  barged  with  the  reparation  of  a  bridge,  muft  be  charged 
**  by  reafon  of  tenure  5"  or  if  it  be  the  cafe  of  a  corpora- 
tion, it  may  be  done  by  general  prefcription.  When,  diere* 
fore,  a  new  form  of  allegation  is  attempted  tobe  introduced^ 
it  behoves  the  Court,  before  they  give  fan£tion  to  it,  to 
fee  clearly  that  the  allegation  is  tantamount  in  every  refpeft 
to  that  for  which  it  is  fubftituted,  and  which  has  been 
the  long  eftabli(hed  form.  Upon  this  fubjeO:  much  ar- 
gument has  been  ufed  to  (hew  that  the  words,  by  reafon 
of  being  owner  and  proprietor,  are  the  fame  as  raiiom 
tenure.  But  I  think  the  argument  has  failed  in  eftablifh- 
ing  that  point.  Ratione  tenure  implies  ex  vi  termini 
fbmediing  originally  annexed  to  the  holding.  And 
this  inconvenience  would  certainly  refult  from  the  adop- 
tion of  this  mode  of  pleading ;  that  it  would  let  in  a 
more  lax  fnedium  of  proof,  and  bring  more  of  law 
before  the  confideration  of  a  jury  than  is  lieceflary ; 
for  this  form  would  admit  of  the  produftion  of  every 
fpecies  of  evidence  by  which  a  perfdn  could  in  any  wsjy 
be  mad^  chargeable.  The  Court  ought  not  to  fanfkion 
this.  Two  cafes  have  been  referred  to,  in  both  of  which 
the  circumftances  under  which  the  obligation  fubfifted, 
were  fpecially  fet  forth  in  pleading  :  in  the  fpecial  pleas 
in  thpfe  cafes,  the  nature  of  the  obligation  is  particularly 
fet  out.  It  would  be  a  fufficient  argument  with  me  to 
Jecide  this  cafe,  to  fay-that  the  Court  ought  to  make 
their  ftand  againft  thefe  innovations  in  the  firft  inftance. 
Baylbt  J.  concurred. 

Judgment  reverfed.  {a) 

(a)  Ztt  %  Li^  Rayvu  79^  804.    Hexina  r.  Sir  I,  Bucknall, 

^  VoL.L  Hh 
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1813- 


Weinefd<n, 
May  191(1. 

Tl«eC<mrtfet 
afide  a  Utiut 
directed  to  the 
IherifTof  Mid" 
iUftx  fof  irrc- 
golarity. 


PicicE  agatnjl  Jackson. 

JNDREWS  (hewed  caufe  againft  a  rule  obtained  bf 
Cotnyftf  for  fetting  afide  a  latitat  for  irregulaniy^. 
The  irregularity  wasy  that  this  was  a  latitat  direAed  tcr 
the  (heriff  of  Middlefex.  The  cafe  of  Kelly  v.  Shaw  {a) 
was  relied  upon,  where  the  proceedings  were  held  goody, 
diough  the  latitat  was  ferved  in  MiddUfex. 


But  the  Court  held  that  thisr  praAiee  was  irregular  v 
and  Bayley  J.  added,  that  a  latitat  and  a  bill  of  Middlefex 
were  iflued  by  different  officers;  and  if  the  pra£lice' 
could  be  fuftained,  a  bill  of  Middlefex  would  never  be 
iflued  again. 

Rule  abfolute. 


Thwflay^ 
May  leth. 


The  King  egainji  The  Jufticesi:>f  Lexc£ST£rshiri« 


The  Coait  will 
not  grant  a 
mandamus  to 
the  jiiftices  at 
fefltons  to  re* 


AN  appeal  againd  an  order  of  two  juftices,  for  the- 

removal  of  William  Clifton  and  his  children  from 

the  parifli  of  Market  Harborough  to  the  parifh  of  Bidden^ 

a^fcftan SSlr  *^^>  ^^^^  ^"  *°  ^  ^^^^^  *^  ^^^  Epiphany   quarter  fef- 

of  removal, 

after  judgment 

given  by  them, 

and  entered  hy 

the  clerk  of  the   and  appellants,  pronounced  the  judgment  of  the  Courts 

peace  for  quafli- 

ing  the  order ; 

upon  the  ground  that  the  jufticei  at  feflions  were  divided  in  opinion,  and  that  the 

judgment  was  entered  by  miflake  indead  of  an  adjournment  of  the  appeal 

The  juftices  at  feiCoiit  may  alter  their  judgment  during  the  oontiftuaiice  of  tht 
fcflioosr 

for 


fions  for  the  county  of  Leieefler^   when  the  chairman^ 
after  hearing  evidence  on  the  part  both  of  the  refpondents 


•iU&I« 
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for  confirming  the  order;  but  one  of  the  juftices  wha  iSiJ* 
made  ihe  order,  being  prefent  at  the  hearing  of  the  appeal, 
inquired  of  the  clerk  of  the  peace  whether  he  was  not  again} 
one  of  the  juftices  making  the  order;  and  being  an-  Liicesi**** 
fwered  in  the  affirmative,  obferved  that  it  being  contrary 
to  a  rule  of  that  court,  for  juftices  who  had  made  orders 
oF  removal  to  vote  on  the  hearing  of  any  appeal  thereon, 
his  vote  in  this  cafe  niuft  confequently  be  withdrawn  ; 
suid  therefore  judgment  muft  be  for  quathing,  inftead 
of  confirming  the  order,  as  by  taking  away  his  vote  the 
majority  would  be  againft  confirming,  and  for  quafhing 
the  fame.  The  clerk  of  the  peace  thereupon  entered  the 
judgment  of  the  Court  for  quafhing,  without  perceiving 
at  the  time  that  by  withdrawing  the  vote  of  the  faid 
juftice  the  votes  of  the  remaining  juftices  would  be 
eqtial ;  whereon,  by  the  rules  of  the  court,  an  ad- 
journmetit  of  the  appeal  {hould  have  been  entered,  in- 
ftead of  a  judgment  to  quafli  the  order.  Afterwards 
application  was  made  to  the  chairman  to  redify  the 
judgment,  but  without  effe£t.  Under  tliefe  circum* 
ftances  a  rule  nifi  was  obtained  in  the  laft  term,  for  a. 
mandamus  to  the  juftices  to  enter  continuances  on  the 
faid  appeal  to  the  next  general  quarter  feilions,  and  then 
to  hear  and  determine  the  fame* 

Tie  Attorney-General  and  Phillipps  fliewed  caufe,  and 
contended,  that  the  amended  order  of  feffions  for  qua(h-« 
ing  the  order  of  juftices  was  final;  it  being  compe- 
tent to  the  feffions  during  their  continuance  to  alter  or 
amend  anjr  order  previoufly  made ;  in  the  fame  manner 
as  in  the  fuperior  courts  during  the  term  a  rule  or  judg- 
ment may  be  amended,  the  term  being  confidered.  fur 
that  purpofe  as  but  one  day ;  and  this  Court  will  not 
H  h  2  after- 
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1813.  afterwards ^ take  account  of  the  poll,  upon  which  final 
""■"^  judgment  was  given  in  the  court  below,  where»  if  any. 
aiatm^        error  had  obtained,  it  might  have  been  redtified. 

The  JuOices  of 

1«B1CESIXR- 

•    •"'*■•  Beauclerk  and  G.  Marriotit  in  fupport  of  the  rule,  faid 

that  it  appeared  clearly  from  the  affidavit  that  the 
amended  order  had  been  entered  by  the  clerk  of  the 
peace  through  miftake.  It  Mras  his  duty,  according  to 
the  cafe  of  Bodmin  v.  Warligen  (/i),  when  the  vote  of  the 
magiftrate  making  the  order  was  withdrawn,  thereby 
making  the  remaining  votes  equal,  to  have  entered  an 
adjournment  \  and  now  the  feflions  have  no  authority  to 
proceed,  without  a  mandamus.  They  alfo  cited  R*  v. 
\  Ihe  Jtifiices  of  Weftmoreland  (b)  \  and  {aid  that  the  Court» 
when  the  rule  was  moved  for,  were  inclined  in  favour 
of  the  application. 

Lord  Ell^k  BOROUGH  C.  J.  I  cannot  fay  what  might 
have  been  my  firft  imprelllon  upon  an  ex  parte  ftatc^ 
nient,  made  at  the  time  when  the  rule  was  moved  for ; 
but  it  is  my  duty  now,  after  having  heard  both  fides,  to 
give  judgment  on  more  mature  confideration.  If  any 
error  was  made  in  the  entry  of  the  clerk  of  the 
peace,  that  error  (hould  have  been  pointed  out  at  the 
feffions,  while  the  Court  was  fitting,  and  competent  to 
reform  its  own  errors,  and  to  draw  out  a  more  corre£k 
judgment.  If  this  application  were  entertained,  the 
confequence  would  be  that  this  Court  would  have  on 
ftU  occafions  to  look,  not  to  the  record  alone,  but  to 
extraneous  matter,  in  order  to  fee  how  the  judgment  of 
the  juftices  at  feflions  was  obtained.     The  Court  will 

(fl)  JkfiV^.term,  23  Cco,%,  Jioit^  733  5t!»  ctlit.  {h)  A 

not 
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BOt  do  this ;  nor,  when  judgment  has  been  RnMj  pro- 
nounce^^ vill  they  hold  a  fort  of  ballottng-box  to  afcer*^ 

^  •        1  «  •  •      «  «  The  KiMO 

tarn  the  votes  that  were  giren,  or  whether  they  were         awMnfi 

eorreftly  caft  up.    If  no  judgment  had  been  pronounced,     lkicester- 

the  Court  might  have  interpofed;  but  here  theie  is  a         *»^^ 

judgment.    The  party  who  would  have  corre£ted  the 

error  ihould  have  applied  to  the  proper  forum  and  in 

due  time }  and  if  it  had  been  found  that  the  numbers 

were  equal,  nothing  would  have  been  done  upon  it ;  for 

it  would  have  been  a  nullity:  but  here  no  ftep  of  that 

fert  was  taken,  but  judgment  was  entered;    and  this 

Court  cannot,  in  order  to  fupply  a  remedy,  exercife  a 

jurifdi&ion  which  does  not  belong  to  them.    If  they  did 

in  diis  inftance,  they  mud  in  all  others  indead  of  look* 

ing  to  the  refult,  look  to  the  poll  on  which  the  judg. 

ment  is  founded. 

Grosh  J.  It  does  not  -appear  that  the  Court  below 
entertained  any  doubt  i  if  they  had,  they  would  have  fent 
a  cafe  for  our  opinion. 

Lb  Blanc  J.  It  appears  by  the  affidavits  on  both  fides 
that  judgment  was  entered  for  quafhing  the  order  of 
jufti^s ;  and  that  this  was  known  to  the  attomies  on 
both  fides  *,  and  no  application  was  mz^e  to  the  Court 
below  while  fitting,  to  fift  or  inquire  into  the  error  if  any 
fuch  exided.  But  application  is  made  to  this  Court,  to 
inftitute  an  inquiry  upon  the  queftion,  how  the  num- 
bers were  compofed  at  the  time  when  judgment  was  . 
pronounced.  This  Court  ought  not  to  countenance  fuch 
an  application ;  inafmuch  as  the  error  ihould  have  been 
noticed  at  the  time. 

H  h  3  Batlet 
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Batlet  J.    Except  in  matters  of  a  criminai  nature 

we  cannot  look  dehors  the  record.    This  Court  cannot 

exalnfi         fit  as  upou  z  fcruttnj  before  an  ele^ion  committee.     In 

LiicESTtR  °    Bodmin  v.   Warligen  the  objedion  appeared  upon  the 

»■***•        entry  of  record,  made  by  the  clerk  of  the  peace. 

Rule  difcharged* 


rburfiaj.  The  Kino  asainji  The  Juftices  of  Oxfordshire. 

The  16G.3.  TTHIS  was  a  rule  for  a  mandamus  to  the  juftices  of 

givcs'a^  appeal  Oxford/birej  calling  on  them  to  enter  continuances 

igaift^I^n!  to  their  next  quarter  feffions,  upon  an  appeal  againft  a 

virion  for  deer-  conviftion  under  the  16  Geo.  2*  c.'^o.  for  deer  ftealing. 

quires  the  per-  The  conviftion  was  made  on  the  13th  of  July^  and  an 

ion  appealing  .    a    •  1         1.  ^^.  »     t 

to  give  fix  days  appeal  agamlt  it  entered  at  the  next  Mtchaetmas  quarter 

anapVeal"bc  feffions ;  wheA,  upon  being  called  on,    objeflion  was 

out"oti^*^thc  ^^^^  *^^  ^^  ^^  ^^y®  noVize  required  by  /.  ai.  had  not 

fedloni  have  no  been  given  \    and  thereupon   the  juftices   entertaining 

adjourn  it  to  doubts,  refpited  the  appeal  until  the  next  feilionsi  in  order 

the  next  fcf-  ^,        ,  _.  ^        %       ^  ^       r     r  i-i 

fions:  where       to  confider  the  queftiQn.     On  the  oth  of  January  fol- 
fo  adjoarn*  the     lowing  the  profecutor  was  ferved  with  notice  to  try  the 

th^nitfe^^       ^^fp^^«^   ^PP^^l    »^   *^  Ep^'P^^f^y    feffions  J    at   which 

it  was  difmiifcd   feffions    the   fame   obje£lion   was   renewed,   when  the 
tor  want  of  no-  ^  "^  •  ^ 

tice,  the  Court     Court  decided  in  favour  of  the  obje£lion,  ^nd.  difmified 

rcfiifed  to  grant 

a  mandamus  to    the  appeal. 

the  juftices  to 

rehear  it. 

Abbott^  upon  (hewing  caufe  againft  the  rule,  referred 
to/.  21.,  which  enafts  that  any  perfon  may  appeal,  &c. 
but  the  perfon  fo  appealing  is  required  and  direfted  to 
give  fix  days  notice  to  the  profecutor,  and  to  enter  into  a 
recognizance.  He  admitted  that  the  appellant  had  en- 
tered into  the  recognizance  required  by  that  fe£lion,  but 

he 
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he  had  not  giTen  notice ;  whereas  the  giving  notice  is  as 

much  a  condition  precedent  to  the  right  of  appeal/ as  the 

entering  into  a  recognizance.    Both  are  included  in  and         ^Mnjt 

required  by  the  (ame  claufe ;  and  it  is  alfo  provided  that  ^J^^^^. 

the  appeal  ihall  be  to  the  feflions  next  after  the  expiration 

of  20  days  from  the.  time  of  the  convi£lion  i  fo  that 

there  muft  always  be  time  to  give  fix  days  notice.     As 

to  any  fuppofed  analogy  between  this  and  the  cafe  of  an 

appeal  againft  a  poor-rate,  it  is  fufficient  to  fay,  that  the 

ftatutes  by  which  the  latter  is  regulated  do  not  fpeciff 

any  particular  time  for  giving  notice }  but  only  require 

notice  generally,  or  a  reafonable  notice.     It  may  be 

argued  that  the  words  <*  but  tlie  perfon  fo  appealing  is 

required  to  give  fix  days  notice"  are  not  words  of  con* 

dition,  but  only  directory  j  but  that  argument  goes  too 

far,  becaufe  it  would  alfo  make  the  claufe  only  diredorj 

as  to  the  recognizance.    Then  the  feflions  had  no  audio- 

rity  to  adjourn  for  want  of  notice,. for  the  ena£bnent 

clearly  imports  that  the  appeal  (hall  be  determined  at 

the  feflions  at  which  it  is  lodged :  the  words  are,  that 

»  every  fuch  appeal  (hall  be  then  examined,  and  the 

matter  then  finally  heard  and  determined.'*    But  by  this. 

practice  of  adjournment  the  party  who  negle£is  to  give 

the  fix  days  notice,  will  be  gaining  an  advantage  which 

the  aGt  intended  he  fiiould  not  have. 

Macianefs,  contra,  admitted  that  no  notice  of  appeal 
to  the  firft  feflions  had  been  given,  but  contended  that  the 
material  requifite  direfted  by  the  aft  was  the  recognii*' 
^ance,  which  had  been  complied  with  and  entered  into. 
He  referred  to  TT?e  King  v.  Tkejuftices  of  Wilts  {a)  to  fliew 
that  although  an  aft  giving  an  appeal  to  the  feflions 

H  h  4  direa 
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dheSt  die  juftices  at  the  faid  feffions  to  hear  and  deter- 
mine it,  yet  the  juftices  have  an  incidental  power  of 

The  Kiif  A 

minft        adjournment.    He  referred  alfo  to  what  was  faid  by 

relied  upon  the  circumftance   of  the  feffions.  haTing 
X  Tefpited  the  appeal. 

Lord  Ellemborough  C.  J.  In  this  cafe  the  only 
-queftion  isj  wliether  a  notice  of  appeal  was  not  necef* 
fary }  for  if  neceffary)  it  is  admitted  that  none  has  been 
given.  An  appeal  is  not  a  matter  of  common  right,  but 
of  fpecial  provifion.  Then  it  may  be  given  either  ab- 
folutely  or  conditionally ;  and  if  no  limits  as  to  time  be 
prefcribedj  it  (hall  be-underftood  that  the  appeal  muft 
he  within  a  reafonable  time.  From  the  reign  of  Queen 
JElizabftb  to  that  of  Giorgi  the  Firft^  appeals  under  the 
poor  laws  feem  to  have  gone  on  without  any  ftatutable 
provifion  reftri^ing  the  time  of  notice;  -until  by  the 
9  G.  I.  (^),  reafonable  notice  was  required  to  be  given. 
But  the  ftatute  now  in  queftion  enadls,  <<  that  a  perfon 
may  appeal  to  the  feffions  next  after  the  expiration  of 
20  days  from  the  time  of  convi£^ion,  but  the  perfon  fo 
appealing  is  required  to  give  fix  days'  notice,  and' to 
enter  into  a  recognizance."  There  are  therefore  two 
conditions  annexed  to  this  right  of  appeal.  One  of 
them,  which  is  the  giving  notice,  has  not  been  complied 
with  in  this  cafe.  Of  courfe,  therefore,  the  appeal  has 
never  been  duly  entered ;  and  if  fo,  it  could  not  be 
adjourned ;  for  the  feffions  cannot  acquire  to  themfelves 
a  jurifdifiion  by  an  z€t  of  their  own.  The  power  of 
adjournment  is  only  incident,  when  the  feffions  cannot 

^    con- 
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coDTeniexitly  hear  the  appeal  after  it  has  been  duly        1813* 
entered.  - 

The  Kino 

Grose  J.    I  can  give  no  other  fenfe  to  the  words    ThcJufticeiof 

OKto&osiuai* 
of  the  z€l  than  that  which  has  been  put  on  them  by  my 

Lord,  that  is,  by  reading  the  word  but  as  a  word  of 

condition. 

Le  Blamc  J.  The  claufe  muft  be  read  in  the  fame 
fenfe  as  if  the  words  were  that  fuch  perfon  may  appeal 
^n  giving  Jix  day/  notice^  and  entering  into  a  recogni- 
zance }  and  had  they  been  fo,  they  would  have  been  ' 
fimilar  to  the  words  of  the  13  Geo.  3-  (a)  $  upon  which 
the  Court  have  held;  that  the  patty  not  having  given 
notice  of  appeal  as  required  by  that  aA,  had  no  right  to 
appeal  {b).  Here  the  party  is  required  both  to  give 
notice,  and  to  enter  into  a  recognizance ;  and  both  are 
included  in  the  fame  claufe,  and  ftand  on  the  fame 
ground*  Suppofing  then  the  party  can  delay  giving  no- 
tice, he  may  delay  alfo  entering  into  a  recognizance^ 
and  by  that  mean^  the  appeal  would  never  be  to  the  next 
felGons,  whenever  it  was  the  intereft  of  the  party  con* 
viQed  to  delay  the  appeal.  But  the  intent  of  the  legif- 
lature  feems  to  have  been  to  compel  an  appeal  to  the 
feffions,  next  after  the  expiration  or  20  days  from  the 
time  of  the  conviftion.  It  would  be  nugatory  therefore 
for  the  Court  to  order  the  feffions  to  enter  continuances, 
where  the  party  had  no  right  to  enter  the  appeal 
originally. 

Baylet  J.  concurred.  / 

Rule  difcharged. 

W  a  73.  / 19. 8a     (*)  Je.  T.  Tit  JmJIhts  (f  Sisf$r4/Hte,  7  TJe.  81. 
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^^•^^•j^  ^liAGEDOKiJ  againfi  Bell. 

Though  a  (tatc  npHIS  aQion,  which  was  commenced  on  the  ith  of 

may  be  in  the  X                                                                                                    '' 

military pof.  June  181I9  was  afiumpfit  upon  a  policy  of  infu- 

feflion  of  onft  m  r»     1  1        1         t  • 

of  two  beliige-  rance  efiected  by  the  plamtiff  and  fubfcribed  hj  the  de- 

not  conftitutc  fendant   for  joc/.,  on  the  22d  of  ^ugufl  18 10,  upon 

enemiil^ to'thc  6^°^*  ^^^^^  '^  22jfsoi.,  «  at  and  from  London  to  any 

other  bclligc.  port  in  the  Baltic.'*^    The  intereft  was  averred  in  the 

rem,  il  the  ^ 

fovcretgn  power  £rft  couut  to  be  in  Brotheri  MichahdUs^  Mefirs.Goinifw 

of  the  Utter 

chufes  to  per*  fin  and  Steinman^  and  Mefirs.  Bianaoni  and  Lohman^  and 

riice'orcom'-"'  ^^  lofs  to  be  by  capture.    Plea,  general  iflue.    At  the 

Tcm'Thel^eforc  t"*^  •'^f^'^  ^^^  EUmborough  C  J.,  at  the  London  fittings 

where  an  in-  *  ^ter  Hilary  term  18 12,  the  jury  found  for  the  plaintifiw 

furance  was  ef-  •'                                     ^     *                               r              » 

fe^^ed  en  pro-  damages  300/.  and  cofts  40/.,  fubjeA  to  the  opinion  of 

uf  this  countiy  the  Ck)yTt  upon  the  following  cafe; 

on  account  oi  , 
perfons  who 

"^rkt^X^  The  plaintiff  is  a  merchant  refident  in  this  country^ 

at  a  time  when  The  goods  infured  were  (hipped  by  the  plaintiff  in  Augufi 

that  country  ^                                      ji        .            ,         r     ,             r         • 

was  in  the  iSio^  on  account  01^ and  by  the  order  of  the  perfons  m 

iv^i^  troops,  whom  the  intereft  is  averred  in  the  firll  count  of  the 

tinuine'toexer-  S^cbration,  and   who  are  all  merchants  dpmiciled  at 

cife  the  powers  Hamburgh.    On  the  1 8th  of  Augufl  18  xo  a  licence  was 

of  civil  govern-  **^                                              •*  -^ 

ment  in  the  granted,  in  purfuance  of  an  order  of  council  of  the  fame 

as  before:  date,  to  the  plaintiff  by  the  name  of  J.  P.  H.  Hagt^ 

aiiuredweie  dom^  of  Londo^j  merchant,  on  behalf  of  himfelf  and 

eovifrfor** ui  ^^^^  Britijb  merchants  or  neutral  merchants,  to  permit 

which  hap.  them  to  load  and  export  on  board  the  veffel  JSmilie,  bear- 

pcned  in  the 

courfeof  a  ifig  any  flag  except  the  French, ^z  fpectfied  cargo,  fK>m 

iiiitud  by  his  London  to  any  pert  in  the  Baltic  not  under  blockade,  &c, 

SIp^uDcaT'^'*  notwithftanding  the  documents  may  re^refent  the  fame 

6  .        .  <p 
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to  be  deflined  to  any  other  neutral  or  hollik  port,  and        i8i3* 
to  whomfoever  fuch  property  my  appear  to  belong. 

In  September  i8io  the  ihip  failed  from  Lon^  ^^^nfi 
don  with  the  licence  on  boards  on  ^  voyage  to 
Swineffiundey  a  port  in  Pruffiam  The  (hip  arrived  in 
Swinemunde  roads,  upoDu  th^  9th  of  November  i8lo« 
The  fupercargo  went  on  Ihore  and  learnt  from  the 
Pruffian  ccmimiflary  that  it  would  be  more  fafe  to  land 
the  cargo  at  RygemuaUe,  anodier  PrMffum  port.  The 
fupercargo  went  by  land  to  Rugemvaldej  and  th^ 
ihip  in  the  courfe  of  her  voyage  thither  was  captured  by 
a  French  privateer^  on  the  4th  December  1810^  and 
the  goods,  thereby  became  wholly  loft  to  the  fevers^ 
perfons  interefted  therein.  Until  the  year  1811  Hamm 
hurgh  claimed  to  be  a  fovereign  ftate.  In  the  mcmth  of 
November  1806  French  troops  arrived  at  Hamburgh^  but 
the  gates  were  (httt  againft  them,  and  they  were  refufed 
admittance  into  the  town }  upon  which  they  retired,  but 
foon  afterwards  returned  witl^  fuch  an  increafe  of  num« 
bers  as  the  governor  of  Hamburgh  could  not  reiift. 
They  then  obtained  admittance  by  force,  and  remained 
in  the  town  from  that  period  until  and  at  the  time  of 
the  infurance  and  lofs  abovementioned,  and  from  that 
time  to  the  prefent  have  *  retained  the  occupation  of 
Hamburgh  by  a  military  force.  However,  down  to  the 
end  of  the  year  18 10  the  fenate  of  Hamburgh  continued 
in  the  full  exercife  of  fovereign  civil  authority,  accord* 
ing  to  its  ancient  forms,  and  all  the  powers  of  civil 
government  were  adminiftercd  in  tlie  fame  manner  as  ' 
they  had  always  been,  previous  to  the  arrival  of  the 
French.  The  Brkijb  merchants  indeed  were  ariefted  on 
the  entrance  of  the  French  into  the  town,  and  remained 

under 
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'  under  a  degree  of  reftraint  for  about  fix  weeks  afteiw 
wards,  but  at  the  expiration  of  that  time  all  reftraint 
was  taken  ofi>  and  down  to  the  ^d  of  the  year  1810 
the  Britifi)  in*  Hamburgh  were  unmolefted,  and  carried  on 
their  trade  and  correfpondence  as  their  occafions  required* 
On  or  about  the  9th  of  ftbruary  181  ij  the  fenate  of 
Hamburgh  was  depofed  by  the  French  emperor,  and  a 
governor  appointed  by  him  was  eftabliOied  over  Nam^ 
burgh  and  the  other  Hanse  towns ;  the  arms  of  the  city  < 
were  then  firft  removed  from  the  fenate  houfe,  and 
were  no  longer  ufed,  as  they  had  been  till  that  time  to 
authenticate  all  public  a£t8.  From  November  1806  up 
to  181 1  all  Britijh  (hips  and  Britijh  commerce  were  ex* 
eluded  from  the  port  of  Hamburgh*  Hamburgh  from 
this  latter  time  has  been  fubjefl  to  the  dominion  of  the 
French* 

The  cafe  then  fet  forth  feveral  orders  in  coun<^ 
iflued  by  his  majefty,  refpe£ling  the  property  belongmg 
to  the  inhabitants  of  Hamburgh  and  places  in  the  pof« 
feffion  of  the  French:  which  were  of  the  following 
dates,  viz.,  of  the  i8th  oi  February  i^oT  {a)^  26th 
March  1807  (*),  17th  Jufie  l8o7(tf),  iixh  November 
1807  (^,  26th  April  x8o9(^),  17th  May  i8o9(/), 
22dJune  1811  {g). 

The  queftion  for  the  opinion  of  the  Court  is,  whethei 
the  Plauntiff  is  entitled  to  recover.  If  the  Court  (hall 
be  of  opinion  that  he  is  entitled,  the  verdtA  is  to  ftand ; 
if  not,  then  die  verdid  is  to  be  fet  afide  and  a  nonfoit 
tnteted* 

(«)  Bee  printed  Orders  in  Coonctl,  p.  iS.  (h)  Ibid.,  p.  «9. 

(c)  Ibid.,  p. 3a.  {d)  Ibid.,  p.5«-  W  lbid.,p.xi3. 

(/)  Ibid.,  p.  xid.  (f)  Ibid.,  p.  iz%. 

Barnewall 
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Bamewail  iox  the  plsdntiff-j  after  premifing  that  the  x8i3* 
fame  queftion  was  depending  in  the  cafe  of  Hagedorn  v. 
Bazftty  argued  at  Serjeant's-Inn,  ftated  it  to  be  this,  agm^fi 
viz.,  whether  on  the  fafts  found  in  this  cafe,  the  fub- 
jeSs  of  Hamburgh  in  Dicemher  1810  were  alien  ene- 
mies. Now  that  muft  be  determined  by  a  conGderation 
of  what  conftitutes  an  alien  enemy.  According  to  the 
general  underftanding  of  that  term,  an  enemy  may  be  de- 
fined to  be  the  fubje£^  of  another  country,  with  which 
the  king  is  at  war.  In  order  therefore  to  conftitnte  the 
fubjeAs  of  Hamburgh  enemies,  it  muft  be  fh^wn  that  the 
mere  zQ.  of  the  French  government  (a  third  ftate)  in  oc- 
cupying the  town  with  a  military  force,  placed  it  in  a 
fituation  which  obliged  the  fovereign  power  of  ^  this 
country  to  confider  it  as  hoftile ;  which  is  a  propoCtion 
that  can  never  be  fupported,  as  long  as  it  is  acknow- 
ledged to  belong  to  the  fovereign  power  of  every  date 
to  determine  upon  the  relations  of  peace  and  war  with 
any  other  ftate.  It  is  not  enough  to  (hew  a  juft  caufe 
of  war  fubfifting,  unlefs  it  has  alfo  been  treated  and 
a£ied  upon  as  fuch ;  therefore  it  muft  appear  not  only  that 
Hamburgh  was  placed  by  the  z(k  of  the  French  government 
in  a  polition  capable  of  being  declared  hoftile  by  this  coun- 
try, but  that  flie  was  fo  declared.  And  this  brings  the  quef- 
tion to  the  orders  in  council,  upon  which  it  remains  to  be 
feen,  what  fort  of  change  in  her  relations  towards  this 
country  they  can  be  {aid  to  have  effected.  He  then  went 
through  the  feveral  orders  ftated  in  the  cafe,  and 
commented  upon  the  efie£l  of  each,  deducing  this 
conclufion  from  the  whole,  viz.,  that  Hamburgh  was  a 
ftate,  the  fubjefts  of  which  were  permitted  by  the 
fovereign  power  of  this  country  to  continue  the  relations 
of  commerce  with  this  and  other  countries  ;  and  whofe 

3  .pro- 
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1813.  property  was  to  be  refpected,  and  what  had  fceeif  de- 
— -^—  tained  reftored  to  them.  He  also  referred  to  Pefihetty. 
%ahfi  Allnutt  in  C.  P.  decided  this  term,  from  a  MS.  note  y 
which  was  an  infurance  eiFefted  in  Sepferfiber  i8io,  upon 
freight,  on  a  voyage  from  Gtuchftait  to  this  country. 
The  ihip  belonged  to  a  Hamburghery  and  was  captured 
in  OBober :  and  after  argument,  in  which  the  feveral 
orders  in  council  were  referred  to,  the  court  of  common 
pleas  had  no  doubt  that  the  adventure  was  prote^ied, 
Hamburgh  being  by  thofe  orders  put  upon  the  footing  of 
a  neutral. 

Cart  iot  the  defendant,  contended,  upon  the  fads 
ftated  independently  of  the  orders  in  council,  that  at 
the  time  when  the  infurance  was  efFe£led,  HanAmrgb 
neither  was,  nor  had  the  power  of  being  neutral.  The 
occupation  of  that  ftate  by  a  military  force  was  not 
for  a  temporary  purpofe,  but  amounted  to  a  complete 
conqueil;  and  although  it  was  permitted  for  a  time  to 
retain  its  ancient  form  of  government,  yet,  in  the  end^ 
when  the  conqueror  fo  willed,  it  became  annexed  to 
France  \  and  received,  as  in  former  ages  when  it  was 
confidered  a  boon  to  the  vanquifiied,  all  the  pri* 
vileges  of.becoming  a  member  of  the  empire.  Hamburgh 
therefore  pafied  under  the  dominion  of  another,  and 
no  longer  formed  an  independent  ftate  from  the  time 
of  her  firft  occupation  (a)  \  and  the  rights  incident  to 
conqueft  vefted  in  France  from  that  time,  however 
unjuft  the  caufe  of  her  occupation  might  be,  and  not-* 
withftanding  the  old  form  of  government  was  con« 
'tinned*  Such  at  leaft  is  the  opinion  of  the  writers,  on 
die  izw  of  nations.    In  Vattel  {b)  it  i%  iaid,  "  every 

(«)  ratttl.  B*  X.  C.I.  /  XI.  \})  B.  3.  e.  13./.  195. 

**  acquifition 
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*<  acquifition  obtained  by  a  war  in  form  is   valid,  inde^ 
««  pendently  of  the  juftice  of  the  caufe,  and  th^  reafons 
«•  which  the  conqueror  may  have  for  attributing  to  him-         ^jJ)^'" 
«*  felf  the  property  of  what  he  has  taken.     Accordingly         ^*'•'•• 
^<  among  nations  conqueft  has  been  deemed  a  lawful  title, 
••  and  has  feldom,  if  ever,  been  difputed."  And  in  a  fub- 
fequent    fefiion  (a),    "  The   conqueror  may  rule  his 
«  conqueft  as  a  feparate  ftate,  and  permit  the  form  of 
<«  government  to  remain.'*    It  is  clear  that  France  did  not 
occupy  Hamhurgh  as  an  ally.     It  was  faid  indeed  upon  ^e 
argument  at  Serjeanfs  Inn,  that  Hamburgh  never  capitu- 
lated ;  but  that  circumftance  (hews  more  ftrongly  the 
conqueft  to  have  been  complete ;   for  capitulation  ge- 
nerally implies  a  furrender  upon  terms  and  coriditions ; 
whereas  without  a  capitulation  the  furrender  muft  be 
unconditional.     So  is  the  language  of  Grotius  [b)  «  Sicut 
<<  autem  res,  quse  (ingulorum  fuerant,  jure  belli  iis  acqui- 
«'  Tuntur  qui  eos  fibi  fubjiciunt,  fie  et  res  univerfitatis  eorum 
••  fiunt  qui   fibi  fubjiciunt  univerfitatem,  fi  ipfi  vclint. 
^  Nam  quod  de  deditis  dixit  Livius,  ubi  omnia  it  qui  armtr  ' 

*«  plus  poUji  dedita  funt^  qua  ex  iis  habere  viSlor,  quibu? 
^«  mulBari  eos  velit,  ipjius  jus  atque  arbitrium  ejl :  idem  . 
<<  in  bello  folenni  viAis  locum  habet.  Nam  deditio  fponte" 
«  permittit,  quod  alioqui vis  efllet  ereptura."  And  Livy (t) 
attributes  the  fame  confequences  to  vidiory,  "  quidquid 
M  Romani  tot  triumphis  partum  congeftumque  poffident, 
•<  id  omne  veftrum  cum  ipfis  dominis  futurum.** 
But  admitting,  that  Hamburgh^  by  retaining  her  powers 
of  civil  government  might  be  confidered  during  fuch 
period  TL^fuijuris^  and  competent  to  maintain  the  relations 
of  neutrality  \  ftill  (he  difcovered  no  inclination  to  pre- 
ferve  thofe  relations;  for  it  is  ftated  thatBritifli  fhips  and 

{a)  Ihilf.  aoi.  (5)  Lib.  3.  c.  8.  /  4.  (0  ^'*.  ar-  ^-43. 

'  Brkifti 
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1813.        Bridfli  commerce  were  exprefsly  excluded  from  her  port. 
— ■""        And  here,  it  muft  be  remembered*  that  it  is  for  the 

Miuft        aflfured,  who  claims  under  a  licence  on  behalf  of  neutral 
'^"^        merchants,  to  make  out  the  neutrality.    Now  FatuI  {a) 
fays,  <<  Neutral  nations  in  war  are  thofe  who  take  no  part 
<<  in  it,  remaining  common  friends  to  both  parties,  and 
^<  not  favouring  the  arms  of  one  to  the  detriment  of 
<'  the  other."     Again  in  Puffend$ff{b)i  Mr.  BarjbeyraCf  in 
giving  an  abftrad  of  the  obligations  of  neutral  nations 
not  to  favour  one  belligerent  more  than  another,  ob« 
fenres  <<  that  they  ought  not  to  fumi(h  either  of  them 
<<  with  things  employed  in  war }  and  as  for  thofe  that  ar^ 
'<  of  no  ufe  in  war,  if  they  fupply.one  fide  with  them, 
« they    muft    alfo    the    other.'*      So    Bynkeriboek   [c) 
in  his   chapter,    <'  De   ftatu  belli   bter  non  hoftes." 
<<  Horum  (1.  i.  qui  fimpliciter  funt  amici)  officium  eft, 
<<  omni  modo  cavere  ne  fe  hello  interponant,  et  his  quam 
<<  illis  partibus  fint  vel  aequiores  vel  iniquiores/'    Lord 
Hali  alfo  in  treating  of  the  nature  of  peace,  clafies  un- 
der the  laft  head  (</},  <<  leagues  of  fimple  amity>  whereby 
^  the  one  contraAs  not  to  invade,  injure,  or  oflFend  the 
«  other  5  which  (he  fays)  regularly  includes  alfo  liberty 
^  of  mutual  commerce  and  trade.**    It  may  be  aiked 
then,  how  confiftently  with  any  of  thefe  rules  the  neu- 
trality of  Hamburg  can  be  fuftained ;  which,  according 
to  fome  of  them,  did  not  amount  to  the  loweft  Jpecies 
of  amity.      After  her  port  became  interdi£led  to  the 
commerce  of  this  country,  in  compliance  with  the  wifhes 
and  policy  of  France^  it  could  no  longer  be  confidered 
as  neutral.     The  cafe  of  the  Speculation  {e)  fo  deters 

(0  ^4rsL  Juris-  pub!.  Ii\  i.  e.  9.  (rf;  t  Haif*s  F.  C\  160. 


(f)  X  Edw.AdmmMe^.  184. 
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milled  ;  akbov^  the  country,  of  which  the  interdided 
port  forms  a  part,  may  not  be  at  war  with  this  country, 
and  may  have  a  general  character  of  neutrality.  And 
laftly,  in  the  cafe  of  the  Eliza  Ann  (a),  Sir  JF.  Scott 
emphatically  fays,  that  if  a  country  has  (hewn  more 
favor  to  one  fide  than  to  the  other,  if  it  has  excluded  the 
ihips  of  one  of  the  belligerents  from  its  ports,  and  hof- 
pitably  received  thofe  of  the  other,  it  cannot  be  con* 
fidered  as  a£iing  with  the  neceflary  impartiality,  to 
entitle  it  to  the  character  of  a  neutral  date/'  He  then 
concluded  his  argument  with  citations  from  the  orders 
in  council,  x8th  Feb.^  26th  March,  l^th  June,  and 
liihNcv.  1807,  from  which  he  inferred,  that  thofe 
orders  could  never  have  been  iflued  by  the  government 
of  this  country,  except  upon  an  afiumption  that  Ham'' 
burgh  had  then  forfeited  her  neutrality. 

Bamewall,  in  reply,  denied  that  it  was  incumbent  on, 
ihe  plaintiff  to  maintain  the  neutral  charafter  of  Ham" 
burgh  i  the  onus  being  upon  the  defendant  to  Chew 
that  (he  was  an  enemy.  But  even  upon  the  queftion 
of  her  neutrality,  the  authorities  relied  upon  for 
the  defendant  rather  (hew  that  fhe  had  forfeited  her 
chum  to  be  treated  as  neutral,  than  that  the  a£ts  of 
the  Britifh  government  amount  to  a  renunciation  of  her 
neutrality.  And  Fattei{b)  exprefsly  ftates,  that  though 
the  condu£t  of  a  neutral  nation  be  not  fuch  as  it  ought 
to  obferve,  it  is  fometimes  connived  at,  and  often  per- 
mitted. Indeed  the  vrriters  who  have  been  quoted, 
treat  rather  of  the  reciprocal  rights  and  duties  of  neu^ 
trals,  than  in  what  cafes  a  breach  of  thofe  duties  may  be 
confidered  as  remitted ;  and  therefore  Fattel  adds,  <<  but 
<<  her^  we  examine  what  may  be  done  lawfully,  and  not 

Vou  L  I  i  ''  what 
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iSf^*  ^*  what  prudence  may  didate  according  to  the  coiK 
<<jun&ure8."  And  the  other  paflages  cited  were 
direded  to  the  fame  point.  The  cafe  of  the  Hotp  {a) 
ih^ws  that  wherever  trade  is  permitted,  it  is  a  fufpenfion  of 
the  ftate  of  war  quoad  hoc  ;  and  that  of  the  SofUa 
Anna  [b)^  that  the  occupation  of  any  place  by  the  enemy 
does  not  n^eflarily  make  the  inhabitants  enemies ;  in- 
deed that  do£lrine  would  go  the  length  of  denying  to  a 
nation  the  power  of  controlling  its  own  relations,  whidi 
18  contrary  to  firft  principles  {c). 

Lord  Ellekborough  C.  J.  The  other  cafes  al« 
luded  to  in  the  argument,  and  which  (land  over  for 
the  judgment  of  the  Court,  involve  other  queftions :  here 
the  only  queftion  is,  whether  the  plaintiffs  have  an  in* 
furable  intereil ;  .and  that  depends  upoft  whether  the 
perfons,  in  whom  the  intereft  is  averred,  are  to  be  confi-' 
dered  as  perfons  engaged  in  a  legitimate  commerce,  and 
therefore  capable  of  being  prote£led  by  ,this  infurance. 
The  ftate  oi  Hamburgh  is  particularly  detailed  on  the  faAs 
fet  forth  in  this  cafe.  It  ftates  that  notwithftanding  the  mi- 
litary occupation  oiHamburgh  by  an  overwhelming jPrmnS 
force,  all  the  powers  of  civil  government  were  admi- 
niiftered  in  the  fame  manner  as  they  had  formerly  been 
before  the  arrival  of  the  French ;  and  I  know  of  no  cafe 
where  a  country,  maintaining  its  civil  government  pro- 
prio  jure,  has  been  confidered  as  conquered.  That 
Hamburgh  was,  at  the  time  when  this  infarance  was 
efiefted,  under  JPr^nr^  dominion,  and  had  committed  aQs 
to  warraii't  this  country  to  confider  her  as  hoftile,  there 
can  be  little  doubt  \  for  the  flag  of  the  Brttifb  govern- 
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ment  was  at  that  time  excluded,  in  compliance  with  the  .     1813* 
wlihes,  and  in  furtherance  of  the  policy  of  the  enemy.        — — - 
9ut  afiuming  that  the  exclufion  of  the  flag  of  any  ftate         agahft 
amounts  to  an  zGt  which  would  juftify  hoftility  between 
die  excluding  nation  and  that  whofe  flag  is  excluded, 
ftill  it  belongs  to  every  ftate  to  pronounce  upon  the  con- 
tinuance either  of  amity,  hoftility,  or  neutrality  as  be- 
tween itfelf  and  any  other  ftate.     Neutrality,  according 
to  the  ftri£l  definition  of  it  given  by  the  writers  upon 
public  law,   rather  imports  the  duty  which  a   neutral 
owes  to  a  belligerent,  than  the  relative  fituation  in  which 
that  belligerent  choofes  to  place  her.     But  as  it  refts 
with  every  belligerent  to  determine,  according  to  its 
views  of  expediency,   in  what  way  it  will  deal  with 
neutrals  who  have  adied  in  violation  of  their  duty ;  neu- 
trality, therefore,  in  a  more  enlarged  fenfe,  may  iignify 
that  permitted  relation  between  any  two  ftates,  after  the 
right  to  its  continuance  has  been  forfeited  by  one  of 
them.    Nations  may  be  at  war  with  each  other  by  re- 
ciprocal a£bs  of  hoftility  done  and  fufl^ered  ;  but  they  are 
not  bound  to  take  up  every  caufe  of  juft  offence,  nor 
are  they  of  neceflity  to  be  confidered  as  hoftile  to  each 
other,  if  there  be  a  fort  of  condonation  on  the  one  fide, 
for  the  purpofe  of  continuing  commerce  with  the  other 
who  has  given  juft  caufe  of  oflFence.    It  will  be  found 
alfo,  that  writers  on  the  law  of  nations,  in  treating  of 
neutrality,  have  been  led  rather  to  examine  what  a  belli- 
gerent is  warranted  in  doing,  than  what  it  is  compelled 
to  do.    If,  for  inftance,  notwithftanding  a  juft  caufe  of 
war,  a  nation  fliould  ftill  deem  it  expedient,  confidering 
the  convulfed  ftate  of  the  commerce  of  Europe^  to  con- 
tinue its  connexion  with  any  other  ftate,  it  is  at  liberty 
f^  to  do.    Now  it  appears  that  this  country,  finding  cer- 
li  a  tain 
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1 813.  tain  other  countries  overpowered  by  Frntcb  force^  ftill 
'  felt  defirous  of  maintaining  with  them  Its  antient  leb- 

ivaimft  ^ont  of  peace  and  amity ;  and  with  that  view  diofe  not 
to  enforce  againft  them  the  rigours  of  war,  but  to  con- 
fider  the  inhabitants  of  thofe  countries  as  perfons  ^rith 
whom  commerce  might  ftill  be  carried  on.  The  relar 
tion,  in  which  they  have  been  placed  at  di£ferent  timeSf 
has  varied  according  to  circumftances.  But  the  aAoal 
relation  of  this  country  wifh  refpe&.to  Hamburgb  is  to 
be  taken  from  the  laft  order  in  council,  fubfiftmg  \iAen 
this  srdventure  was  launched.  I  have  already  ftated  that 
this  is  not  an  abftra£l  queftion,  whether  Hamturgb  might 
have  been  deemed  at  war  with  this  country,  but  that  the 
queftion  is,  how  the  government  of  this  country  hag 
chofen  to  treat  her  a£ls.  Keeping  thefe  obiiervations  in 
Oiind,  let  us  look  at  the  orders  of  council,  with  a  view  of 
afcertaining  in  what  relation  Hamburgb  ftood  with  re- 
fpeft  to  this  country  on  the  i8th  of  Augu/t  18  lo.  The 
firft  order,  bearing  date  the  i8th  of  February  1807, 
dire£ls  <<  that  the  ihips  and  goods  belonging  to 
the  inhabitants  of  Hamburgb^  which  (haU  be  employed 
in  a  trade  to  or  from  the  ports  of  this  kingdom,  fhall, 
until  further  order,  be  fuiFered  to  pafs  free  and  unmo* 
lefted,  notwithftanding  the  faid  country  is  or  may  be 
in  the  pofieflion  or  under  the  control  of  France^  and  that 
all  fuch  fhips  and  goods  which  may  have  been  detsuned^ 
(hall  be  forthwith  liberated  and  rcftored.''  A  principle 
may  be  coUe&ed  from  this  order  \  for  at  the  very  time 
when  the  fhips  of  Hamburgb^  antecedently  taken  as 
hoftile,  were  detained  by  this  country,' it  recognizes  her 
to  ftand  in  fuch  a  fituation,  as  that  her  fhips  (hould  be 
reilored  to  her.  Up  to  that  period,  therefore,  though 
file  was  not  ftri&ly  neutral,  according  to  the  definitions 
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of  writers  on  the  law  of  nations ;  yet  quoad  this  country^  1813. 
flie  cannot  be  confidered  as  hoftile^  at  a  time  when  it  ,,  ^ 
direds  that  her  (hips  fhall  be  reftored.  The  next  order  H^infi 
is  diat  of  the  26th  of  March,  which  direfls  <<  that  all 
fliips  and  goods  belonging  to  the  inhabitants  of  /Aim- 
iurgb,  which  have  been  detained  prior  to  the  ift  of 
January  laft^  (hall  be  reftored  i  and  that  all  (hips  and 
goods  captured  on  or  after  the  ift  of  January,  (hall  be 
detained  (with  the  exception  of  (hips  and  goods  trading 
to  or  from  this  country)  until  further  order,"  &c.  Here 
the  order  fpeciiies  a  time,  and  from  that  time  has  cer- 
tainly more  or  lefs  of  a  hoftile  complexion.  It  cannot 
be  called  a  promulgation  of  abfolute  hoftility,  but  only 
of  a  qualified  one.  Then  comes  the  order  of  the  17th 
of  June,  which  further  dire£ts  '<  that  the  (hips  and  goods 
of  the  inhabitants  of  Hamburgh,  detained  (ince  the  ift  of 
January,  (hall  be  reftored ',  and  their  (hips  and  goods  (hall 
not  in  future  be  liable  to  detention,  provided  they  (hall  be 
engaged  in  a  trade  to  or  front  this  kingdom,  or  between 
neutral  port  and  neutral  port,"  Therefore  by  this  it 
feems,  that  the  commerce  of  Hamburgh,  to  the  above 
extent,  is  not  only  not  put  an  end  to  as  hoftile>  but  is 
legitimated }  or  in  other  words,  within  certain  limits  her 
chara^ler  of  neutrality  is  recognized  and  preferved. 
Next  follows  a  general  order  of  the  1  ith  of  November, 
and  if  that  order  had  ftood,  it  muft  be  admitted,  that  we 
(hould  have  been  placed  in  an  unqualified  ftate  of  hofti- 
lity  with  regard  to  Hamburgh.  It  begins  by  reciting 
<<  that  certain  unprecedented  orders  had  been  ifTued  by 
the  government  of  France  againft  the  Briii/b  iflands,  and 
that  the  nations  in  alliance  with  France,  and  under  her 
controul,  had  given  etk(X  to  them ;  and  farther,  that  the 
order  of  the  7th  of  January  laft,  (the  conciliatory  order^ 

lis  if 
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1813.        if  I  may  fo  call  it,)  had  not  anfwered  the  defired  pur-^ 
.  "  pofe :  it  is  therefore  ordered,  that  all  the  ports  o£ France 

Hagedorn    ,  ^  '^  ^         ^ 

againft        and  hcr  allies,  or  of  any  other  country  at  war  with  his 

majefty,  or  from  which,  although  not  at  war,  the  Briiiji 
flag  is  excluded,  (haU  be  fubje£l  to  the  fame  reftri£iions, 
as  if  blockaded,  and  that  all  trade  in  the  produce  or 
manufa£bure  of  fuch  countries  (hall  be  unlawful,  and 
that  all  vefTels  trading  to  or  from  thofe  countries,  and 
all  goods,  &c,  (hall  be  captured."  Here,  therefore,  the 
exclufion  of  the  Britijb  flag  is  laid  hold  of  as  the  cri- 
terion of  hoftility,  and  it  is  declared  that  the  trading  with 
fuch  places  fhall  be  unlawful.  His  majefty  promulgates 
his  will  to  pronounce  thofe  places  hoftile,  under  the  cir- 
cumftance  of  his  flag  being  excluded  from  them.  If  then 
that  order  had  remained  unrepealed,  there  could  have  been 
no  doubt,  that  an  inhabitant  of  Hamburgh  could  not  have 
*  infured  his  property.  But  now  comes  the  repealing 
order  of  the  26th  of  April  1809,  which  again  legitimates 
the  trade  with  all  ports  and  places,  not  within  the  line 
of  ftriftly  hoftile  demarcation  pointed  out  by  that  order  ; 
and  that,  notwithftanding  the  Britijb  flag  is  excluded 
from  fuch-  ports  and  places.  The  order  recites,  "  that 
,  his  niajefty  being  defirous  not  to  fubjeft  thofe  countries 
which  were  (1.  e.  heretofore  were)  in  alliance  or  amity  with 
him,  to  any  greater  inconvenience  than  was  abfolutely 
..Jiecefliary,  did  make  certain  exceptions  in  the  order  of 
*Ae  nth  of  November y  and  in  fubfequent  orders;  and 
that  it  was  expedient  that  fundry  parts  of  them  fhould 
be  revoked ;  it  therefore  proceeds  to  diredl,  (inter  alia,) 
that  the  order  of  the  nth  of  November  fliall  be  revoked, 
except  as  to  the  trade  within  certain  limits."  Let  us  fee 
*  then  whether  Hamburgh  is  within  the  exception,  (b  that 
the  prohibition  of  her  trade  is  kept  alive  by  this  order, 
13  the 
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the  fame  as  if  {he  was  zStmllj  blockaded.    The  excep*        1815* 
tion  extends  to*  all  ports  and  places  as  far  North  as  the     „ 

''  *^      ^  ^  Hagedorn. 

river  £ms  inclufively ;-  fo  that  its  limits  are  ezprefsly        oj^ainft 
defined}  and  the  operation  of  the  order  as 'to  time  is 
tnade  equally  certain^  and  not  left  to  any  implicationj. 
for  it  is  to  have  effeA  from  the  day  of  the  date)  on  any 
voyage  which  is  rendered  legal  by  this  order,  although 
fttch  voyage  at  its  commencement  was  unlawful  and 
prohibited  by  the  former  orders.     Now  Hamburgh  is  not 
within  the  Ems,  which  is  the  outward  boundary,  and  > 
therefore  not  witlun  the  exception;  and  this  was  a  trade* 
which  vras  before  unlawful,  and  therefore  now  made 
lawful  by  the  opeiation  of  this  order..   The  drawing  a 
boundary  line  excludes  any  inference  which  might  other- 
wife  arife  from  its  being  in  the  poffeffion  of  a  French 
force.    There  is  another  order  of  the   17th  May  1809, 
for  the  more  diftinfily  afcertaining  the  places  within  the 
limits  excepted  in  the  laft  order,  and  that  extends  the 
blockade  to  the  Eaftern  as  well  as  Weftern  £172/.     It 
feems  to  me  therefore  that  under  thefe   circumftances 
we  are  to  look  at  what  the  government  of  this  country . 
has  chofen  to  confider  as  neutral ;  and  that  it  muft  be 
taken  tliat  it  chofe  to  confider  as  fuch,  thofe  countries 
with  whom  it  has  permitted    trade.      If  the  order  of 
the  nth.  of  November  18.07  had  ftood,  Hamburgh  could 
BO  longer  have  been  confidered  as  in  a  date  of  amity^. 
owing  to  the  efFeA  given  in  that  order  to  the  exclufion 
of  the  Briti/b  flag.     I  am  not  hisre  pronouncing  that 
the  exclufion  of  the  flag  of  a  country  amoimts  on  all 
Qccafions  to  an  a£l  of  hoftility.    The  mere  exclufion^ 
of  trade  does  not  neceflarily  import  an  indication  of  a 
hoftile  intention,  (till  lefs  does  it  hoftility  itfelf.     We 
know  that  there  exifts  in  fome  coimtries  a  great  jealoufy 
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lii^.       of.  admitting  ftrangers  into  their  ports.     CUitatSN^ 
■  an  inftance  of  this  kind,  and  yet  ihe  is  not  deemed  an 

\g^nfi^  enemy  on  that  account.  Here  this  country  has^  by  the 
efied  of  thefe  orders,  placed  Hamhurgb  in  difierent  re- 
lations at  difierent  periods.  In  Nwimber  1807  we  fitfd 
her  treated  as  hoftile  \  afterwards  it  was  thought  expt^ 
dient  to  alter  her  telative  fituation,  and  to  recognize 
her  inhabitants,  as  perfons  with  whom  trade  might  be 
carried  on;  and  their  (hips  and  goods  were  releafed  from 
confifcation  and  condemnation.  From  this  review  of 
the  feveral  orders  in  council,  feeing  nothing  to  render 
the  inhabitants  of  Hamburgh  hoftik,  or  perfons  widi 
whom  trade  might  not  lawfully  be  carried  on,  it  is  un* 
necefiary  to  look  to  the  licence,  for  under  thefe  circum* 
ftances  no  licence  was  neceflary.  This  cafe  prefents 
tl^s  point,  and  this  afene,  whether  the  perfons  in 
whom  the  intereft  is  averred  can  be  prote£led  by  this 
policy,  which  depends  on  this,  whether  the  trade  was 
legal.  I  think  for  the  reafons  already  given,  that  diey 
may  be  proteded.  We  thought  it  better  to  difpofe  of 
this  queftion  by  itfelf,  in  order  to  lay  a  foundadon  for 
deciding  other  cafes,  and  to  relieve  ourfelves  from  a 
complicadon  of  queftions.  Upon  the  whole  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover  on  the 
intereft  averred,  it  not  being  an  intereft  in  any  manner 
hoftile. 

Grose  J.  The  ground  of  objedion  is,  that  the 
parties  in  whom  the  intereft  is  averred  are  in  tnitbr 
^emies.  That  introduces  the  queftion,  whether  flam^' 
burgb  ftood  in  a  hoftile  relation  to  this  country.  Nb#f 
looking  to  the  orders  in  council,  and  confidering  them 
in  the  light  in  which  they  have  been  put  by  my  Lord,  the 
12  cafi^ 
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cafe  ieeiiu  plain.    It  is  impoffible  not  to  fee  hj  thenii        18 13. 
diat  the  trade  was  in  fome  meafure  made  legtdmate  ' 

by  this  country.    This  is  not  a  queftion  whether  this        4gmt^ 
govemment  might  npt  juftly  have  gone  to  wai;  with  ^"^ 

Hamhtrgbf  but  whether  it  was  at  war.  I  cannot  fay, 
from  a  confideration  of  thefp  orders^  that  fuch  was  her 
ftate.  The  orders  breath  fomething  pacific,  and  per- 
mit a  commerce  between  Hamburgh  and  this  country. 
If  that  is  the  cafe,  and  the  expofition  given  of  them  by 
my  Lord  be  corre£l,  there  is  an  end  of  the  queftion. 
It  is  impoffible  to  fay  that  the  government  of  this 
country  may  not  confider  the  inhabitants  of  another 
country  as  neutral  with  refpe£fc  to  her  commerce^  The 
queftion  is  whether  this  country  did  fo  confider  the 
inhabitants  of  Hamburgh^  It  feems  to  me  that  the 
conftruftion  given  to  the  orders  is  the  corred  one,  and 
if  fo  the  queftion  is  concluded,  becaufe  the  foundation  of 
the  argument^  namely,  that  this  contrad  was  entered  into 
with  a  fubjeA  of  a  ftate  at  war  with  this  country, 
altc^ether  fails. 

Lb  Blanc  J.  In  this  a£lion,  certain  merchants  refi- 
dent  in  this  country  feek  to  recover  an  indemnity,  on 
behalf  of  other  merchants  domiciled  tX  Hambtirgh  s  and 
the  queftion  is  whether  the  contra^  is  valid,  in  refpe£k 
of  the  particular  fituadon  in  which  die  'Hamburgh  mer- 
chants ftood.  The  queftion  comes  to  this,  whether  thofe 
merchants  ftand  indie  fituation  of  perfons,whomthe  po- 
ficy  of  the  law  of  this  country  prevents  from  entering 
Imo  a  contfafl  of  indemnity,  or  from  having  fuch  a  oon- 
tra&  entered  into  on  their  behalf.  Hie  principle,  upon 
which  the  policy  of  the  law  interferes,  is  this,  that  all 
trading  with  an  enemy  tends  ta  ftrengthen  and  affift  the 

enemy. 
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^  x8i3«  enemy,  and  is  therefore  calculated  to  de£tat  the  object 
"  ^'  for  which  war  is  entered  into  ;  and  confequently  no  con* 
t^ainft  trad  to  protefl  the  property  of  the  enemy  can  be  per^ 
mitted.  That  brings  it  to  the  queftion,  whether  Ham* 
burgh  ftood  in  fuch  a  lituation,  as  that  the  law  of  this 
country  would  not  permit  a  contra&  to  be  entered  into^ 
for  the  benefit  of  one  of  the  fubje£ls  of  that  (late.  The 
infurance  was  effected  in  Augujl  i8io>  and  the  voyage 
commenced  in  September.  It  is  material  to  confider  whe- 
ther fuch  was  the  date  of  Hamburgh  at  that  time.  It  is  a 
very  different  queftion,  whether  the  relation  between  two 
countries  is  fuch  as  to  authorize  a  (late  of  warfare  be- 
tween  them  \  if  that  were  the  queftion>  the  authorities 
cited  for  the  Defendant  would  be  moft  powerful ;  but  the 
queftion  is  not  that,  but  whether  this  country  conCdered 
the  relation  of  Hamburgh  to  be  fuch,  as  to  make  it  preju- 
dicial to  allow  of  any  contra^s  for  the  purpofe  of  indem- 
nifying the  inhabitants  of  that  ftate.  Now  that  queftion 
brings  us  to  the  orders.  They  have  already  been  fo  fully 
commented  on  by  my  Lord,  that  I  (hall  abftatn  from 
going  through  them.  It  cannot  but  be  obferved  how- 
ever that  the  order  of  the  i  ith  of  November y  which  is  of 
the  moft  hoftile  complexion,  was  much  abridged  in  its 
operation  by  the  fubfequent  orders  exifting  prior  to  this 
contrail  \  and  therefore  whether  that  order  was  intended 
to  place  Hamburgh  in  a  ftate  of  hoftility,  or  not,  the  fub- 
fequent orders  haye  done  away  its  effe£l,  and  placed  the 
inhabitants  upon  the  footing  of  perfons,  whofe  property 
the  policy  of  this  country  allows  to  be  prote£led.  Th^ 
is  entirely  independent  of  any  queftion  upon  the  licence. 
If  I  thought  it  neceffary  to  advert  to  that,  I  fhould  coi^ 
ftrue  the  language  of.  the  licence,  in  conformity  with  xi^ 
orders  in  council,  and  according  to  the  relation  in  whiph 

the 


IK  THE  Timr-ifHiitD  Tear  OF  GEORGE  III. 


4fl^ 


BiLLi 


the  inhzhiunts  of  Hatniurgh  ftood  under  thofe  orders  9  and  1813. 
I  fliould  hold  the  expreffion  ««  on  the  behalf  of  neutral  — 
merchants"  to  apply  to  thofe  perfons,  whom  this  govern-  ^^Xfl^^ 
ment  did  not  confider  as  in  a  ftate  of  hoftility ;  and  there- 
fore the  refult  would  be  the  fame.  Therefore  on  every 
view  of  the  fubjeft  I  confider  the  PlaintiflF  as  entitled  to 
recover.    / 

Batlet  J.    I  am  entirely  of  the  fame  opinion.    There 
certaunly  was  conduA  on  the  part  of  Hamburgbf  which 
might  have  warranted  this  country  in  treating  her  as  an 
enemy ;  but  ftill  this  country  was  not  obliged  to  do  fo. 
An  overruling  power  pofleiTed  themfelves  of  Hamburgh 
againft  the  inclination  and  intereft  of  its  inhabitants ;  but , 
did  not  difpoflefs  them  of  their  civil  rights,  nor  of  the 
nght  of  carrying  on  trade  with  this  country.     Nothing 
will  be  found  in  the  exifting  orders  of  council,  declara- 
tory of  the  intention  of  the  Briti/k  government  to  place 
Hamburgh  in  a  hoftile  ftate ;  on  the  contrary  thofe  orders 
provide  that  {hips  and  goods  belonging  to  Hamburgh,  and 
engaged  in  trade  to  or  from  this  kingdom,  or  between  any 
neutral  ports,  (hall  not  be  liable  to  detention.    Therefore 
however  equivocal  her  relation  might  be  in  fome  points 
of  view,  it  is  clear  that  in  this  refped  (he  was  confidered 
by  this  country  as  friendly.     Whether  the  order  of  the 
1  ith  of  November  changed  the  condition  of  her  relations 
to  this  country,  it  is  unneceflary  to  confider;  becaufe 
that  order  is  revoked  by  a  fubiiequent  order.  « 

Judgment  for  the  Plaintiff. 
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i8i3» 

2;'^>  Wilson  tff<>/»^  Foderingham. 

The  chtitcrer  QOVENANT  on  a  charter-party  of  afireightmen^  by 

X.  to  B,  and  the  plaintifF  as  owner  of  the  brig  Diana^  on  a  Toyige 

plead  to  an  ac-  ^1^^  Liverpool  to  Mmdeira^  from  thence  to  Bariadoeif  and 

wlft  hiS'by  f'^o™  *ence  to  DuUin  or  jFf«//,  or  back  to  Liverpool, 

the  SLrtc^"^  breach,  that  the  defendant  did  not,  nor  did  the  agents  of 

partf  for  not  the  defendant  provide  a  full  and  complete  cargo  of  VTdl' 

providing  a  fof-  "^ 

lident  cargo  at  India  produce  at  Barbadoetf  but  refufed  fo  to  do  i  and 

Ai?p  failtd  oil  the  cargo  (hipped  at  Barbadoes  by  the  defendant's  agents 
from  x['witb-  ^^^  deficient  of  fuch  full  and  complete  cargo  by 
eo!nttai7  to'  the  *®^  ^°^^>  ^^'  There  were  feveral  pleas  to  the  dedara- 
*^d^h  Mi^"  ^^°*  *^P^^  which  iffue  was  taken.  The  4th  plea  dated 
plaintiff  was      that  the  veflel,  before  and  at  the  time  of  fetting  fail  on 

priTf  to  and 

knew  the  fame:  her  voyage  from  Liverpool  to  Bariadoes^  and  continually 
the  contempla-  from  thence  until  the  commencement  of  the  fuit,  be- 
tieTa^t  the^tmie  longed  to  the  plaintiff;  and  that  thd  plaintiff  during  all 
the^^lJla*"^  that  time  was  and  ftill  is  one  of  his  majefty's  fubjefts  of 
^<jj*5«  **»«'«-  this  realm;  and  that  the  veffel  failed  on  her  vopge  from 
that  aO.  Liverpool  to  Barbadoes  without  convoy,  &c.  contrary  to 

the  form  of  the  ftatute ;  and  that  the  plaintiff  was  privy 
to  and  knew  the  fame*  The  plea  then  negatived  the 
veffePs  being  within  any  of  the  exceptions  contained  in 
the  a£l,  which  difpenfe  with  the  necefGty  of  failing  with 
convoy ;  and  concluded,  whereby  and  by  force  of  the  fta- 
tute the  faid  voyage  became  and  was  illegal  and  void,  and 
die  plaintiff  was  not  nor  is  entitled  to  any  freight  what* 
foever  for  the  faid  voyage  in  the  charter-party  mentioned^ 
or  for  any  part  thereof. 

Replication,  that  the  veffel  had  a  licence  to  fail  and  de- 
part without  convoy  from  Liverpool,  granted  by  three  of 

the 
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the  conuniffioners  for  executing  the  office  of  high  aJmi-        1813. 
xal}  or  by  fome  perfon  or  perfons  duly  authorized  for  that         ' 

pUXpofe.  ^     agdnft 

Demurrer,  affigning  for  caufes,  that  the  fuppofed 
licence  in  the  replication  mentioned,  and  the  particu- 
lars  thereof,  are  not  fet  forth  in  that  plea;  and  that 
it  doth  not  appear  by  the  fame,  whether  or  not  there 
were  any  conditions  in  the  fuppofed  licence,  nor  what 
thofe  conditions,  if  any,  were,  or  whether  or  not 
iiiCh  conditionSf  if  any,  have  been  kept  and  per- 
formed \  add  that  it  doth  not  appear  by  the  fame  plea, 
by  what  perfon  or  perfons  duly  authorized  for  that  pur- 
pcfis  the  fuppofed  licence  was  granted,  nor  by  and  under  * 
what  authority  fuch  perfon  or  perfons  fo  granted  the 
fame :  and  alfo  for  that  the  fame  is  in  other  refpe&s  in* 
formal,  &c.  Joinder  in  demurrer.  There  was  alfo  ano* 
tfaer  plea  dating,  as  in  the  former,  that  the  veflel  belonged 
to  the  plaintiff,  and  that  he  was  one  of  his  majefty's  fub- 
jeds)  it  then  alleged  that  a  certain  licence,  before  the 
Teflel  fet  fail  on  her  voyage  from  Liverpool^  to  wit,  on  the 
3^th  of  April  181 1,  was  granted  for  the  TeiTel  to  fail  or 
depart  from  the  port  of  Liverpool  without  convoy,  on  her 
voyage  to  Madeira  and  Barbadoes^  by  /•  £.,  J.  S.  7*.,  and 
F.  JZ.,  then  and  there  being  three  of  the  commiffioners 
for  executing  the  office  of  Lord  High  Admiral  of  Great 
Britain^  provided  (he  fhould  be  armed  and  manned 
in  a  fpecified  manner }  and  that  at  the  time  the  faid 
yeffel  failed  from  Liverpool,  no  other  licence  was  or  had 
been  granted  for  the  faid  velTel  to  fail  or  depart  there- 
from without  convoy,  either  by  the  Lord  High  Admiral 
pf  Great  Britain,  or  the  commiffioners  for  executing  the 
office  of  Lord  High  Admiral  for  the  time  being,  or  any 
three  of  them,  or  by  any  perfon  or  perfons  duly  autho- 
rized for  that  purpofe  $  and  thai  the  faid  veffid  failed 

on 
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1813.         on  the  voyage  from  Liverpool  to  Barbadoes  without  coin 
"^"""        voy,  &c.  contrary  to  the  form  of  the  ftatute,  and  that  the 

Wilson    .  ' 

ttXMnft        plaintifF  was  pnvy  to  and  knew  it ;  and  that  the  veflel  at 

^      the  time  of  her  failing  was  not  manned  in  the  fpecified 

manner,  but  failed  without  convoy  manned  with  a  lefs 

number  than  fpecified,  contrary  to  the  form  and  effed  of 

the  licence,  and  that  the  plaintiff  knew  the  fame.     The 

plea  then  negatived  the  exceptions  contained  in  the  a£iy 

and  concluded  in  the  fame  manner  as  the  former. 

To  this  plea  there  was  a  general  demurrer.     Joinder 

in  demuner. 

Scarlett^  ioT  the  pbintifi>  began  by  adverting  to  the 
convoy  a£i  (« },  and  was  about  to  contend  that  the  aA 
which  impofed  a  penalty  on  the  mafter  for  failing  with- 
out convoy,  did  not  make  it  a  condition  precedent  to  his 
acquiring  any  rights  under  the  charter-party  %  when  the 
Court  interpofed,  and  called  on 

Holroyd,  for  the  defendant,  who  infifted  that  in  this 
form  of  a&ion,  which  was  not  like  an  zStion  for  the 
freightj  grounded  upon  an  adoption  by  the  defendant  of 
the  charter-party,  it  was  open  to  the  defendant  to  avail 
himfelf  of  the  obje&ion  ariCng  from  the  failing  without 
convoy,  contrary  to  the  provifions  of  the  ftatute ;  and  for 
breach  of  which  the  ftatute  made  the  voyage  illegal. 
The  firft  fedion  enaAs,  that  it  (hall  not  be  lawful  for 
any  ftiip,  &c.  to  fail  from  any  port  or  place  what* 
ever,  unlefs  under  convoy;  which  is.  an  ezprefs  de^ 
claration  of  the  illegality  of  the  voyage,  independent  of 
any  penalty  i  and  this  is  confirmed  by/.  4.,  which  makes 
infurances  upon  all  (hips  failing  without  convoy,  contrary 

to 
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to  tbq  a£l:,  Toid  to  all  intents  and  purpofes.     And  for         1813. 
that  caufe,  in  HincUey  v.  Walton  {a)^  the  Court  of  Com-       ^J^ 
mon  Pleas  held  the  voyage  illegal  \  and  yet  the  policy  in        ^gainft 
that  cafe^  as  the  charter-party  in  this,  was  made  while 
it  was  in  doubt  whether  the  fhip  would  (ail  with  or 
without  convoy. 

Scarlett^  in  reply,  diftmguiflied  HinMey  v.  JTahw  from 
^is  cafe,  inafmuch  as  that  was  the  cafe  of  an  infurance  ; 
and  beGdes  it  was  to  be  inferred  from  the  report,  though 
not  exprefsly  fo  ftated,  that  the  aflured  had  previoufly 
determined  to  fail  without  convoy. 

Lord  Ellenborough  C.  J.    If  this  contra£i  had  been 
made  upon  an  underftanding  that  it  was  intended  to 
contravene  the  provifions  of  the  z&  of  parliament,  per- 
haps  the  voyage  might  have  been  illegal,  as  being  an  a£l 
contemplated  to  be  done  in  violation  of  a  law  of  the  ftate  ; 
but  this  contrad  was  entered  into,  as  we  muft  prefume 
until  the  contrary  be  fhewn,  in  perfeft  innocence,  and 
with  the  purpofe  of  effedlually  complying  with  the  ad  of 
parliament.    It  may  be  alked,  then,  when  does  the  ille- 
gality attach  ?  Can  it  be  faid  that  by  matter  ex  poft  h&o 
it  became  void  ab  origine  ?     I  confider  the  cafe  in  Tau$H 
ton  as  decided  with  reference  to  an  infurance,  which  is 
exprefsly  made  void  by  the  ftatute,  and  is  not  this  cafe. 
The  queftion  here  is,  whether  a  contra£k  by  charter- 
party,  there  being  nothing  to  {hew  a  previous  intention 
of  departing  from  the  diredions  of  the  convoy  a£i,  is  to 
be  vitiated  by  relation  to  an  a£i  fubfequent.    I  know 
•f  no  rule  of  conftru£lion  of  that  fort.    If  it  is  to  be  ar^ 

gued. 
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1813*        gved^  that  becaufe  the  captain  did  not  complj  with  the 
•  **— *        legulatbns  of  the  nGk  in  one  inftance,  therefore  he  would 
g^ainfi        not  fulfil  the  terms  of  the  charter-party,  it  would  lead  to 
ostuiioHA     ^^  inconvenience,  that  in  every  cafe  we  flioald  have  to 
eftimate  the  moral  re&itude  of  the  captain.    Here  the 
qneftion  is,  whether  the  contra£i  is  made  void  hy  the  de- 
parture of  the  captain,  without  convoy,  which  fubjeded 
^  Urn  to  a  penalty*    I  cannot  draw  any  inference  from 

this  breach  of  the  ftatute,  that  the  contrad;  was  meant  to 
be  avoided. 

Batlbt  J.  In  Hincl^Uy  v.  Walton  there  is  no  doubt 
that  the  afiiired  was  inftrumental,  within  the  words  of 
the  aA,  to  the  fliip's  failmg'as  it  did.  And  in  a  farmer 
cafe  of  Coben  v.  lEnckUy  (a),  it  was  confidered  that  the 
policy  was  not  avoided  by  the  (hip's  ikiling  without  con* 
Toy,  unle(s  the  party  interefted  was  inftrumental  to  her 
lb  failing.  I  therefore  think  in  this  cafe  that  the  de* 
fendant  was  not  excufedfrom  completing  his  loading, 
becaufe  the  captam  negleAed  to  comply  with  the  provi- 
Sons  of  the  a£l. 

Pit  Curiam^  Judgment  for  the  Plainti£ 

(#)  i7«r«r.  249. 
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The  Kmo  againji  The  Inhabitants  of  the  Townfliip  ^j'^^^j 
of  Warkworth. 


May  22d. 


TTPON  an  appeal  againft  an  order  of  two  juftices,  whcreapau- 

removing  miliam  Forfier,  his  wife  and  children,  ^fatoS^a" 

from  the  parifh  oi  Alnwick  to  the  townfliip  of  Warkworth,  h?s'?cfidcncr"* 

both  in  the  county  of  Northumberland  g  the  feflions  con-  there,  together 

.    .  with  the  other 

firmed  the  order,  fubjedl;  to  the  opinion  of  the  Court  on  freemen,  to  a 

^^      r  11       .  r  flintedcommoft 

the  following  cafe  :  of  pafturc  on  a 

The  pauper  W.  Forfter  was  fettled  in  Warkworth,  but  ;;fi??fo°hi? 
refided  for  fome  years  in  the  town  oi  Alnwick  before  he  ^i7o"to*"ri'ht* 
became  chargeable,  and  was  removed  by  the  prefent  order;  to  cut  peat  for 
at  which  time  he  was  a  freeman  of  the  town.    The  town  get  Hmeftoncs, 
oi  Alnwick  is  an  ancient  borough,  and  the  freemen  of  moor,  and  to* 
Alnwick  are  a  body  corporate  by  prefcription  by  the .  ^^"^{^^^^^4^^^* 
name  of  the  chamberlains,  common  council,  and  freemen  ^^^^^  iittoi 

'  ex  pence,  at 

oi  Alnwick.  The  freedom  of  the  town  is  acquired  by  which  two  of 
defcent  or  fervitude,  or  Is  granted  upon  the  recommenda-  w«re  placed  at 

.  -   -  .,       mi  r  the  time  of  hii 

tion  of  the  common  council.  The  pauper  was  a  freeman  removal;  but 
by  defcent,  and  had  been  admitted  to  his  freedom  twenty-  p^^J  ^^H  ^ 
fire  years  before  the  order  of  removal.     The  Duke  of  had  ever  cxcr- 

^  cued  the  com- 

Northumberland  is  lord  of  the  manor  and  borough  of  mon  of  pafture, 

,  ^  or  had  any  cat- 

Alnwick  ;  and  the  foreft  of  Haydon,  or  Alnwick,  or  Aln^-  tie  with  which 
wick  moor,  lies  within  the  manor,  the  foil  and  royalties  held  that  theVe 
being  veiled  in  the  lord.  The  pafturage  of  thp  moor  is  a^onnf  fo"fudi 
of  conGderable  value,  and  the  freemen  of  Alnwick  and  no  ■"  f  ^^^5  *?  ^^ 

make  him  irrc« 

others,  are  entitled  to  common  of  pafture  thereon,  each  moveable. 
freeman  being  entitled,  when  refident,  but  not  other- 
wife,  to  the  pafturage  of  five  ftints  of  his  own  cattle,  that 
is  to  fay,  five  cows,  or  twenty-five  (heep :  the  freemen 
have  alfo  a  right  to  dig  and  cut  peats,  furzes,  turves,  and 
Vol.  I.  K  k  bufhes 
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/    l8l3«        bufhes  upon  Alnwick  moor  for  their  own  ufe,  andtp 
'   "  get  limeftone,  flates,  and  freeftones  in  the  open  quar- 

/  i^ahft        ries  of  that  moor :  they  have  the  privilege  alfo  of  fet- 
^utits  oV**      ting  up  their  ftalls  in  the  market-place,  without  paying 
Warkwortu.  any  toll  or  ftallage  to  the  lord,  and  of  having  their  chil- 
dren educated  free  of  expence  at  the  town  fchool,  at 
which  fchool  two  of  the  children  named  in  the  order  were 
placed  at  the  time  of  the  removal. 

The  quedion  for  the  confideration  of  the  Court  is, 
whether  the  rights  of  the  pauper,  as  a  freeman  of 
the  borough  of  Alnwick  amount  to  an  eftate  from 
which  he  is  not  legally  removeable  under  the  ftatute 
13  &  14  Car.  2.  c.  12. 

Topping  and  Hullock^  in  fupport  of  the  order  of  fef 
fions,  contended  in  the  negative.  They  admitted  that  m 
right  of  common  being  a  privilege  arifing  out  of  land, 
had  been  fo  far  confidered  as  land,  as  to  be  holden  a 
tenement ;  but  fuppoGng  this  privilege  amounted  to  a 
right  of  common,  they  infilled  that  in  order  to  make  the 
pauper  irremoveable  from  it,  it  mull  appear  that  he  was 
in  the  a£lual  .pofleflion  and  enjoyment  of  this  right. 
Now  here  the  pauper  had  a  mere  title  to  exercife  a  pri- 
vilege, which  it  does  not  appear  he  ever  did  exercife, 
or  was  even  in  a  capacity  to  exercife,  for  it  is  not  dated 
that  he  had  any  cattle  ;  and  every  freeman  will  be  irre- 
moveable if  this  pauper  be  fo,  for  though  he  has  no  cattle 
now,  non  conftat  but  he  may  have  at  a  future  time. 
Even  in  cafes  which  clearly  come  within  the  meaning  of 
the  party^s  own  freehold,  it  was  for  a  long  time  doubted 
whether,  in  order  to  be  irremoveable,  he  muft  not  be 
refident  on  the  property:  and  although  that  has  been 
decided   not   to   be  neceflary   in  RtM  v.   Houghton  Le 

Spring 
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Spring (/i),  and  other  cafes;  fttll  there  muft  be  a  legal        1813. 
if  not  an  aAual  occupation.    But  independently  of  that  ■    ■ 

objection,  it  is  fub'mitted  that  fuch  a  perfonal  priyilege        againft 
8fi  this  has  never  been  held  to  make  the  party  entitled  to     ^^l^t^ot^ 
it  irremoveable  :  it  is  a  mere  perfonal  privilege,  conti-    WARitwoRTi, 
nuing  only  fo  long  as   the  party  is  refident,  and  not 
transferable,   or  capable  of  being  demifed ;  fo  that  it 
does  not  even  amount  to  a  common  in  grofs. 

Rtcbardfin  and  Coltman  contr^.  It  is  laid  down  by 
Foftir  J.,  that  by  magna  charta  a  perfon  is  not  remove* 
able  from  his  freehold  (i);  and  the  reafon  given .  it, 
*«  becaufe  none  fhall  be  diffeifed  of  his  freehold."  Now 
the  fame  reafon  which  applies  to  land,  applies  alfo  to 
every  fpecies  of  tenement  of  a  freehold  nature. '  The 
prefent  franchife  is  of  that  fort,  for  it  amounts  to  a 
profit  a  prendre,  or  a  right  of  common  in  grofs,  which 
has  been  held  fufficient  to  confer  a  fettlement  (c) ;  and 
the  pauper,  although  not  in  the  a£];ual  enjoyment,  might 
at  any  time  have  become  capable  of  enjoying  it.  It  is 
true  that  he  had  not  any  cattle  $  but  he  might  have  had  \ 
and  it  would  lead  to  uncertainty,  if  it  were  to  be  holden 
neceflary  that  he  ihould  be  in  the  a£tual  occupation  at 
the  time  of  removal.  Suppofe  this  pauper  had  had  cattle 
at  one  time,  and  had  been  in  the  exercife  of  his  right  of 
common,  but  had  difpofed  of  thofe  cattle  with  an  in- 
tention of  buying  others  of  a  more  ufeful  defcription, 
would  he  be  removeable  during  the  interval  i  But  at  all 
events,  taking  this  to  be  a  fimple  franchife,  it  may  be 
faid  to  be  as  much  his  own,  as  any  other  man's  eftate 

(«)  I  EMfi^  247.  {}>)  R.  ▼.  Aphrof  Roodini^  Burr.  S,C,  414. 

(i)  7  T.R,  671.    Jttx  V.  Dcrfingbanu  3  £«/?,  1 13.    Rex  t.  Hellinittn. 

K  k  2  is 
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is  his  awn :  he  Is  entitled  to  it  proprio  jitre^  and  k  ap« 
pears  that  he  was  in  part  in  the  exercife  of  it^  by  edu- 
azainfi        cating  his  children  at  the  public  fchool ;  beiides  which, 

^anu^of^*     there  was  a  right  of  getting  flates,  which  is  cleariy  a 

Wakkwo&tb.  right  to  a  portion  of  the  foil. 

Grose  L  (^)  There  is  no  doubt  whatever  in  this 
cafe.  When  I  read  it,  I  was  fomewhat  furprized  that 
the  juftiqes  fhould  have  thought  fit  to  referve  it.  The 
<|Qeftion  is  whether  the  pauper,  W.  Fwftmr^  was  irre- 
moveable  from  his  own  eftate.  In  order  to  determine 
that,  we  muft  inquire  m^t  eftate  he  had.  Now  it  ap* 
pears  that  he  had  rieither  land  nor  houfe:  it  is  £udy 
however,  that  he  had  a  right  of  common  ;  but  fuppofing 
he  had,  it  does  not  appear  that  he  was  ever  in  the  en* 
joyment  of,  or  had  any  cattle  wherewith  to  exercife  that 
right.  The  profit  a  prendre,  or  eafement,  as  it  has 
been  called,  never  exifted  in  him ;  how  then  can  he  be 
faid  to  have  been  reCdent  on  his  own  ?  It  cannot  be 
conCdered  as  a  refidence  on  his  own,  when  in  truth  he 
never  had  it.    It  would,  be  abfurd  fo  to  confider  it. 

Lb  Blanc  J.  The  queftion  is,  whether  it  appears  to 
us  that  the  pauper  was  irremoyeable,  during  the  period 
of  his  i^efidence  in  the  town  of  Alnv)icl^  on  the  ground 
of  being  reGdent  on  his  own  eftate.  The  cafe  made  in 
argument  to  (hew  that  he  was  refiding  on  his  ovni  is 
this,  that  he  was  a  freeman  of  the  town,  and  as  fudi 
entitled  to  a  right  of  common  on  Alnnuick  moor :  and 
this  right  of  common  is  faid  to  be  a  tenement.  But  I 
think  this  is  not  in  ftri£lnefs  a  right  of  common,  nor 

(«}  Lord  Eihnbarw^h  C.  J*  was  abfcot. 

can 
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can  it  properly  be  faid  to  be  a  tenement ;  it  is  a  mere        i8i3. 
franchife.    The  argument,  however,  ha$  been  carried       — — • 
this  length,  viz.  that  fuppofing  it  to  be^only  a  franchife,         againft^ 
ftill  the  pauper  was  irremoveablc  from  it.    But  to  this  I     '^^^^^^^^^ 
cannot  accede.    In  the  cafe,  for  inftance,  of  a  freeman    ^a^^^oatu 
of  a  corporation,  who  has  a  right  of  fuffrage  for  the 
ele&ioh  of  a  mayor,  or  any  other  of  the  officers  belong- 
ing to  the  corporate  body,  has  it  ever  been  decided  that 
fuch  a  franchife  made  the  perfon  entitled  to  it  irremove* 
able  ?     Here  the  pauper,  as  a  freeman  of  the  town,  was 
entitled,  if  he  had  any  cattle,  to  turn  them  on  the  moor. 
This,  however,  vras  a  mere  perfonal  privilege,  wholly 
unalienable,  and  not  falling  within  the  legal  definition     ^ 
of  a  right  of  common.    A  privilege  of  this  fort,  I  be- 
lieve, has  never  yet  been  holdcn  to  be  fuch  an  eftate  as 
to  make  the  perfon  entitled  to  it  irremoveable.    It  is  a 
ftrong  circumftance,  that  notwithftanding  the  exiflence 
of  fuch  rights  in  different  parts  of  the  kingdom,  no  at- 
tempt like  the  prefent  has  hitherto  been  made.     It  ap- 
.  pears  to  me,  therefore,  that  this  does  not  fall  within  the 
purview  of  thofe  cafes  which  have  decided  that  a  party 
is  not  removeable  from  his  own ;  and  which  dodrine,  I 
admit,  has  been  extended  to  cafes  where  a  party  was 
merely  refiding  in  the  parifh  in  which  his  eftate  was 
fituate,  and  not  upon  the  eftate  itfelf.  {a) 

Bati^et  J.  The  cafe  does  not  find  that  the  pauper 
had  any  houfe  in  which  he  was  entitled  to  refide  ^  and 
as  a  freeman  he  had  no  right  of  refidence  ^  but  that 
muft  be  acquired  by  other  means.     When  he  can  ob- 

(fl)  Jiex  T.  Sowton,  Burr.  S.C.  125.     Jlgx  r.  Si,  Nyoti*s,  f3fW.  zja. 
Mex  ▼•  Houghton  Lt  Springt  1  Eafi  147,    £ex  y.  Dor/tone,  ibli,  ^96. 
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1813.        tain  a  refidence,  then  as  freeman  he  is  entitled  during' 
—        fuch   refidence  to  turn  cattle  on  the   common.      But 
Mfoittli         when  he   removes,  he  lofes  this  privilege.      I  am  not 
tants  f  "      aware  of  any  cafe,  in  which  a  privilege  of  this  defcrip- 
WAaKwoETH.  tion  has  been  holden  to  be  fufficient  to  confer  a  fettle- 
ment.     It  is  a  mere  local*  privilege,  and  attached  to  the 
perfon  fo  long  only  as  he  is  refident.     From  the  fre- 
quency of  thefe  rights,  which  exift  in  many  corporations 
in  the  kingdom,  fettlements  muft  have  been  claimed  in 
Tefpeft  of  them,  had  they  been  deemed  fufficient  for  that 
purpofe.    This  cafe  is  very  different  from  the  cafes  of 
removals  from  landed  property. 

Order  of  feflions  confirmed. 


May  Aid. 

Judgment  of 
non  pros  for 
sot  entering 
the  iflue,  can- 
not be  Hgned 
vnlefs  there  be 
«  rnle  to  enter 
the  ilTue  of  the 
£inie  term  in 
vhich  fuch 
judgment  is 
fgned. 


Lancaster  agalnjl  Fraser. 

'DEADER  (hewed  caufe  againft  a  rule  for  fetting 
afide  a  judgment  of  non  pros.  The  rule  to  enter 
the  iifue  was  in  Michaelmas  term ;  iflue  not  entered  in 
time,  and  thereupon  judgment  of  non  pros}  which 
was  afterwards  fet  afide  on  payment  of  cofts.  In  Hilary 
term  nothing  was  done.  In  thb  term,  the  iflue  not  having 
been  entered,  judgment  of  non  pros  was  figned.  The 
queftion  was  whether  there  muft  not  be  a  rule  to  enter 
the  iflue  of  the  term  in  which  judgment  was  figned. 
It  was  admitted  that  with  refpcft  to  a  rule  to  plead  the 
pra£lice  was  fo  (a) ;  and  the  Court,  upon  reference  t« 
the  mafter,  faid  it  was  the  fame  in  this  cafe. 


Cemyn  in  fupport  of  the  rule. 


Rule  abfolutc. 


(«)  7iii*s  Prae.z^'*  l^A  edit. 
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The  Kino  againji  The  Juftices  of  Surrey.         M^^'th 

'THIS  was  a  rule  for  a  mandamus  to  the  juftices  of  Where  an  ordw 
X  •'of  removal  was 

Surrey^    commanding  them  to   receive    an   appeal   made  and  ex- 

againft   an    order    of   two  juftices,    removing    George  day  before  the 

Kellaway  and  his  family  from  Richmond  to  Mortlake.        J^'  ^E^fph^ 

The  rule*  was   obtained  on  the  affidavit  of  one   of  [f,!^ ^*ifh'''* 

the  parifli  officers  of  Mortlake^   which  ftated   that  the   «o^h»chthe 

*  pauper  wai  re- 

order  of  removal  was  dated    on   the  nth  of  January  nwved.jgave 

1     rr  1  1      .  1  r  r       «  <lue  HOtlCC  and 

laitj  and  was  executed  m  the  afternoon  of  that  day.  entered  their 

That  the  quarter  feffions  for  the  county  of  Surrey  began  S^"  fcffioni, 

on  the  1 2th,  and  that  there   was  not  fufficient  time  to  fioM^KejSlice« 

procure   any  information  refpeding    Kel/a%uay*s  fettle-  Jh^"!|^** '^1**^'^ 

ment,  or  the>requifite  evidence  to  fupport  an  appeal,  or  ^^^^'*J5'\f*'' 

even  to  afcertain  whether  fuch  appeal  ought  to  be  made,  been  entered  at 

That  according  to  the  praftice  of  the  feffions  for  that  feflions;  th» 

county,  notice  muft  be  ferved  on  the  refpondent  pariih  »  man<kmo»\6 

by  the  appellant,  of  their  intention  to  try  fuch  appeal,  Jewl"riuch*ap- 

at  leaft  fix  clear  days  before  the  commencement  of  the  P«l.  hotwith-* 

^  itaading  it  ap- 

feffions ;  that  due  notice  having  been  given  for  the  Eafier  ?«*«<'  that  the 

'  ,  -5//^Aflify  fef- 

feffions,  the  appeal  was   then  entered ;   but  the  Court  fions  continued 

refufed  to  hear  the  appeal,  on  the  ground  that  it  ought   aayi,  and  were 

to  have  been  entered  at  the  Epiphany  feffions,  and  re-  twfw'^adiM 

fpited  until  the  next  feffions.  to  diftant  days, 

*■  and  that  it  wai 

Againft  the  rule   an   affidavit    was    made   by  C.J.  lij^fffi^^^**^ 

LawfonEfq.j  clerk  of  the  peace,  which  ftated  that  by  allow  appeals 
«  r    1  r  «-  ,   "^    to  be  entered 

the  courfe  and  practice  of  the   quarter  feffions  for  that  at  any  time 

,  ,  !i*  J    r  .       .  during  their 

county,  they  are  always  adjourned  tor  a  ccrtam  timej   continuance,  oi 
and    appeals  againft   orders  of  removal  are  allowed  to   ^cnti  *and"to^ 

be  lodged  at  any  time  during  the  fitting  of  the  feffions,  rcfpitethehea^ 
®  '  °  o  .  *    ingtothcn«t 

K  k  4  or  feilioBs, 
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181 3*  or  at  the  adjournment  held  next  after  the  making  fndft 
^  order,  without  requiring  notice  to  be  given  to  the  rc- 

agffiajf  fpondents.  And  that  the  confideration  of  fuch  appeal  is 
SwRREr!  thereupon  adjourned  to  the  next  quarter  feflions  after 
thofe  at  which  it  is  fo  lodged.  That  the  laft  Epiphatsy 
quarter  feflions  commenced  on  the  lath  of  Januarjy 
and  lafted  fourteen  days,  when  they  were  adjourned  to 
the  2d  of  February  following,  (which  adjournment 
lafted  one  day,)  and  again  adjourned  to  the  xft  of  March, 
which  lafted  two  days.  It  was  ftated  alfo  that  Newington, 
where  the  Epiphany  feflions  were  holden,  was  diftant 
only  eight  miles  from  Mortlaie. 

Part  and  Lanves  upon  (hewing  cauf^,  admitted  that 
according  to  the  conftru£lion  of  the  ftat»  13  &  14  Car.  2. 
r.  It.  /  2.f  which  gives  the  appeal,  the  next  quarter  fef- 
fions  muft  be  taken  to  mean  the  next  poffible  feflions  [a) ; 
but  they  contended  that  the  Epiphany  feflions  were  the 
ne?ct  poflible  feflions,  for  it  appears  that  by  the  pra&ice  of 
the  feflions  the  appeal  might  have  been  lodged  at  any  time 
during  their  continuance,  which  was  fourteen  days,  or 
afterwards,  at  either  of  the  adjournments ;  and  no  no- 
tice is  neceflfary  before  entering  the  appeal,  although  by 
the  9  G.  I.  c.  7*  /.  8.,  notice  muft  be  given  before  the 
hearing.  And  this  being  a  parifh  within  the  county, 
muft  be  prefumed  cognizant  of  the  pra£lice ;  and  being 
alfo  in  the  vicinity  of  where  the  feflions  were  holden, 
it  falls  within  the  rule  in  Rex  v.  The  Jufiices  of  Here^ 
ford/hire  (^},  where,  although  the  parifli  was  more  dif- 
tant from  the  feflions  than  in  this  cafe,  and  the  prac- 

(fl)  X.T,yupicn rfrerkfiirit  Jhi^l.i^^,  4th edU. 

tice 
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tice  was  not  to  receive  appeals  after  the  firft  day,  this        1813* 
Court  refufed  a  fimilar  application  to  the  prefent.  — -— 

The  KfNO 

againfl 

Nolan,  in  fupport  of  the  rule,  relied  on  Rex  v.  Tie  •'^*!^ JiJ^i^f  ^ 
Ju/licfs  of  London,  {a) 

Lord  Ellemborough  C.  J.  The  ftatute  does  not 
contemplate  the  continuance  of  the  fefiions.  It  enads 
that  the  party  may  appeal  <<  to  the  next  quarter  feflions," 
without  adding  <<  or  (ome  adjournment '  thereof.''  It 
takes  the  holding  of  the  feilions  as  the  point  of  time,  to 
which  it  refers  the  appeal ;  and  the  feffions  are  always 
confidered  in  law  as  ^one  day,  to  whatever  period  they 
may  by  accidental  caufes  be  extended.  The  appellant 
parifli  ought  to  have  a  reafonable  time  allowed  for  con- 
fidering  whether  they  will  appeal  or  not.  The  queftion 
is,  whether  the  interval  between  the  nth  and  12th  of 
January  was  a  reafonable  time  for  that  purpofe.  We  are 
of  opinion  that  it  was  not. 

Baylby  J.  referred  to  Rex  v.  Juftices  ofFliniJbire.  (3) 
Per  Curiam^  Rule  abfolute.  {c) 

(tf)  15 Maft, «3a.  (h)  7 ^i^M  aoo- 

{c)  Sec  R,  ▼.  Jufthei  ff  Dwfitt  is  ^^fti  aoo.,  and  R.  t.  Jujlka  •/ 
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jfta%,  Lef  againji  Birret.l- 

May  24th. 

The  430.3.  T\EBT  for  penalties*     The  declaration  fiated  that  the 

paving  and  Defendant,  after  the  making  <n  a  cerc?iri  act  01 

pfri(h"of^  *  parliament,  paffed  in  the  23d  year  of  hisprerent  nuijefty, 

t^hl^^'prohibits  intituled,    «  An  aft  for  better  paving,  ckv^i.img,  and 

an^'^'eHbn"**^^  lighting  the  parifli  of  St.  Martin  in  the  Fields;'  Sec,  (j), 

daring:  the  on  the  20th  of  September  181 2,  at  the  parifti  of  St.  Mar^' 

time  he  Jball  ^ 

htcolleHorof  fin f  in  the  countj  oi  MiddkfeXf  did  aft  as  a  committee-' 

any  officV of°  man  in  the  execution  of  the  faid  aft,  he,  the  Defendant,' 

fnurrcflcd  in  ^^^  ^"^  there  being  collenor  ef  a  certain  tax  commonly 

workTo  uf  ^^  ^^''^^  ^*^  #^^  ^^^^^  fi^  ^  certain  parttf  the  faid  pari/k,' 

done  in  the  that  is  to  fay,  Suffolk-Street  ward,  contrary  to  the  form 

execution  of  t         m 

that  aft,  from  of  the  (aid  aft.  Whereby  and  by  force  of  the  faid  aft 
committee-man  the  defendant  then  and  there  forfeited  100/.,  &c.  The 
does^not  extend  fecond  count  was  for  a  like  penalty,  charging  that  the 
If  t\c°iffdrcd  Defendant  did  aft  as  a  committee-man,  &c.  he  the  De- 
••*^*'  fendant  then  and  there  being  colleElor  of  a  certain  tax 

called  the  propertytax  for  the  faid  part  of  the  part/hy  con- 
trary to  the  faid  aft.  There  were  other  counts.  Plea, 
Tul  debet. 

At  the' trial  before  Lord  Ellenhrougb  C.  J.,  at  the 
Middlefex  fittings  after  laft  term,  it  was  proved  that  the 

U)  By  23  G.  3.  c.  90.  /  4.  it  is  enafted,  that  no  perfon  fliaO  be 
capable  of  aftin^  a^  a  committee-man  in  the  execution  of  the  faid  aft, 
unlefs  he  fliall  b.e  then  refident,  &c.,  nor  during  fuch  time  as  he  (ball 
be  coD^oi  of  any  tax,  or  (hall  hold  any  office  of  profit,  or  be  any  way 
Intel cOcd  or  concerned  in  any  contraft  or  work  to  be  done  in  and 
about  the  execution  of  any  of  the  powers  of  the  faid  aft.  And  in 
cafv  any  fuch  perfon  hereby  made  incapable  of  afting  as  a  committee- 
man in  the  execution  of  this  aft,  (hail  nevertiiclefs  prefume  to  aft 
a»  fuch,  erery  fuch  perfon  (hall  for  every  fuch  ofTcuce  forfeit  and  pay 
the  fam  of  zoo/.j  ftc. 

defendaoit 
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defend^t  a£led  as  a  committee-man  in  the  execution  of 
the  faid  a£l«  and  was  at  that  time  a  collefior  of  the 
affeffcd  taxes  for  Suffolk-Jirat  ward,  as  alleged  in  the  de- 
claration, whereupon  his  Lordfhip  allowed  the  plaintiff 
to  take  a  Yerdi£l  on  the  firft  count,  with  leare  to  the 
defendant  to  move  to  enter  a  nonfuit. 

Richardfon  accordingly  on  a  former  day  in  this  term 
obtained  a  rule  nifi  for  entering  a  nonfuit,  or  anefting 
the  judgment,  on  the  ground  that  the  prohibition  con- 
tained in  ftat.  23  G.  3.  r.  90.  /  4.  muft  be  reftrained  to 
perfons  that  ihould  be  colle£tors  of  any  tax,  or  (hould 
hold  any  office  of  profit,  &c.  connected  with  the  faid 
a£i,  and  did  not  extend  to  coUedors  of  the  public 
revenue. 

Abbott  (with  Holrojd)  fliewed  caufe,  and  relied  on  the 
generality  of  the  words  **  coUedor  of  any  tax,"  which 
might  have  been  controlled,  if  fo  intended,  by  words 
reftri£Hve  of  their  meaning  to  that  a£t ;  in  the  fame 
manner  as  in  a  fubfequent  part  of  the  claufe  the  prohi- 
bition was  exprefsly  confined  "  to  perfons  interefled  in 
any  contra£t:  or  work  to  be  done  in  and  about  the  execu^ 
tion  of  the  aft." 

But  the  Court  were'clearly  of  opinion  that  the  latter 
words  over-rode  the  whole  claufe ;  «nd  controlled  the 
general  meaning  of  the  words  «*  colleftor  of  any  tax," 
or  who  *<  ihalt  hold  any  ofHce  of  profit ;"  otherwife  a 
different  conflru£lion  would  go  to  difqualify  a  perfon 
who  held  an  office,  however  exalted,  in  fee  or  in  tail, 
from  executing  the  powers  of  this  aft  j  which  would  be 
puibing  the  conftruftion  beyond  all  reafonable  limits. 

Thea 
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Then  if  the  words  cannot  reafonably  be  underftood  is 
their  generality,'  as  including  every  office  of  whaterer 
nature,  they  muft  be  conftrued  as  of  an  office  conne&ed 
with  this  zGt* 

Rule  abfolute. 


Shipley  and  Others  again/i  Kymer  and  Others* 

A  SSUMPSrr  for  money  had  and  received.     At  the 

trial  before  Lord  Ellenbwough  C.  J.  at  the  London 

fittings  after  laft  Michaelmas  term  a  verdi£l  was  found  for 

the  plaintiffs,  fubje£l  to  the  opinion  of  this  Court  upon 

the  following  cafe : 

The  plaintiffs  are  proprietors  of  eftates  in  the  ifland  of 
Nevis  in  the  Wejl  Indies :  the  defendants  are  brokers  in 
partnerihip  refident  in  London,     Meflrs.  Willianu  and 


TMefday^ 
May  25Ch. 

Where  Sugars 
were  (hipped 
from  abroad 
under  a  bill  of 
lading,  which 
exprefled  that 
they  were  on 
account  of  the 
plaintiffs,  and 
mere  to  be  de- 
livered to  JV, 
and  their 
afligna,  and  W, 
who  were  the 

pUintifrsforthc  Wilfony  who  were  merchants  at  Liverpool,  "were  employed 

Thtwfropty^  by  the  plaintiffs  as  their  agents  in  England,  for  the  ma- 

configned  from    nagement  of  the  property  configned  from  their  eftates  in 

the  bill  of  *  Nevis i  and  were  in  the  habit  of  employing  the  defend- 
lading,  together  r       1.     r  ^       r  r  , 

with  the  other  Mts  as  brokers,  for  the  lale  of  cargoes  of  goods  commg 

coroprifing°Uie  ^o  the  port  of  London,  configned  to  them  (fTilliams  and 

'o^to^hlTdc-'  Wilfon),  and  of  drawing  bills  upon  the  defendants  on 

fendants.  and  account  of  fuch  cargoes }  and  there  was  an  open  account 

drew  bills  upon 

them  for  the      between  them.    In  July  18 10  feventy  hogflieads  of  fugar 

amount  of  the  ,     ,  «  «     «  r   1         ,  .     . «,  «  . 

whole  cargo,       marked  F.  S.  the  property  of  the  plamtiffis,  were  (hipped 

fendants  ac-  *  at  the  ifland  of  Nevis  on  board  the  ihip  Augujla,  under  a 
^d*fold"thr' '  bill  of  lading,  fpecifying  that  the  feventy  hogflieads  were 
months  credit,  ^^  account  and  rifque  of  the  heirs  of  Lady  ^.  SiapleUm 
at  the  expira* 

tion  of  which  they  carried  the  amount  of  the  proceeds  to  the  account  of  IF.,  who  in  the  {n« 
terval  between  the  fale  and  the  expiration  of  the  credit  had  become  bankmpts :  Held 
that  the  plaintifi  were  entitled  to  recover  the  proceeds  of  fuch  iale  from  the  defendants. 

13  deceafed^ 
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deceafed,  and  were  to  be  delivered  to  Meffirs.  Williams  and        1813. 
Wilfin  or  to  their  affigns.    The  bill  of  lading  was  in  the       7^^ 
common  printed  form,  and  the  words  «  on  account  and        ^ainfi 
rifque  of  the  heirs  of  Lady  jF.  Stapkton  deceafed,*'  were 
infcrted  in  writing.    The  plaintifli  are  the  perfons  de- 
fcribed  as  "  the  heirs  of  Lady  F.  Stapleton  deceafed." 
In  the  beginning  of  September  18 10,  Williams  and  Wilfin^ 
who  were  confignees  aUTo  of  the  whole  cargo  of  the  ^11- 
guftm/mAoti^A  and  delivered  to  the  defendants  the  above* 
mentioned  bill  of  lading,  which  they  had  received  from 
tbe  plaintiflft,  together  with  all  the  other  bills  of  lading 
of  that  {hip ;  and  at  the  fame  time  drew  bills  upon  the 
defendants  againft  the  cargo,  mcluding  the  fugars  men- 
tioned in  the  bill  of  lading,  to  the  amount  of  15,000/.,  at 
four  months ;  which  were  accepted  and  paid  by  the  de* 
fendants.    Upon  the  iarrival  of  the  (hip,  the  defendants 
on  the  4th  of  September  entered  the  cargo  at  the  cuftom- 
boufe,  and  proceeded  to  land  and  fell  it^  according  to  the 
ufual  courfe  of  buGnefs  between  them  and  Williams  and 
Wilfon.     The  fugars  were  fold  ^t  the  ufual  credit  of  two 
motiths  in  various  parcels,  between  the  25th  of  September 
and  the  9th  of  HBdery  both  inClufive,  and  were  paid  for 
in  due  courfe.     Williams  and  Wilfm  ftopped  payment  on 
the  17th  of  September  J  and  never  again  refumed  their 
payments  5  and  their  ftoppage  was  kilown  to  the  defend- 
ants (hortly  after  it  took  place,  and  before  they  had  fold 
any  part  of  the  fugars  \  but  long  after  they,  as  brokers  to 
Williams  and  Wilfin  for  the  fale  of  the  faid  fugars,  had 
accepted  bills  to  the  amount  above  mentioned.     On  the 
17th  of  November i  Williams  and  Wilfon  committed  an 
%Gt  of  bankruptcy,  and  on  the  30th  a  joint  commilfion 
was  ifiued  againft  them  and  one  Harrifonj  and  on  the 
t4th  of  December  another  commiiTion  againft  them  only. 

The 


CASES  IN  EASTER  TERM 

The  firft  compiiffion  was  afterwards  fuperfeded  by  otder 
of  the  Lord  Chancellor,  but  the  fecond  is  ftill  in  profecu- 

Sbiplit  ^  •        .    • 

^Minft  tion.  The  defendants  on  the  loth  ol  December  czuiei 
to  the  credit  of  Williams  and  Wilfwi%  account  in  thdr 
books  the  fum  of  2066/.  15/.  \d..  as  the  amount  of  the 
fales  of  the  70  hogflieads  of  fugars,  the  two  months  ere* 
dit  on  the  feveral  parcels  having  expired  at  that  time,  and 
the  whole  amount  being  then  due.  On  the  19th  of  De^ 
cember  the  accounts  were  tendered,  bearing  date  on  that 
day.  Williams  and  JVilfon  are  indebted  both  to  the 
plaintiffs  and  to  the  defendants  to  a  greater  amount  than 
the  fum  fought  to  be  recovered  in  this  ^Q:\oru  In  Mof 
z8ii  a  demand  Mras  made  by  the  agents  of  the  pbuntifis 
upon  the  defendants  for  the  proceeds  of  the  70  hogfheads 
of  fugar  in  queftion.  The  quedion  for  the  opinion  of 
the  Court  is,  whether  the  plaintiffs  are  entitled  to  recover. 
If  the  Court  fliould  be  of  that  opinion,  the  amount  of  the 
damages  to  be  afcertained  by  a  reference }  otherwife  a 
nonfttit  to  be  entered. 

Brfanquet  for  the  plaintiffs  observed  on  the  fa^ls,  that 
as  the  bill  of  lading  exprefsly  fpecified  that  tlie  fugart 
were  cohfigned  to  Williams  and  Wilfon  on  account  of  the 
plaintiffs,  there  could  be  no  doubt  that  the  defendants 
when  they  took  the  bill  of  lading  and  made  advances 
«pon  the  fugars,  did  it  with  full  notice  that  Williams  and 
Wilfon  were  only  fa£tors.  They  afterwards  fold  the 
fugars  with  a  knowledge  of  Williams  and  Wilfon*%  infol- 
vency,  and  received  payment  for  them  after  their  bank* 
ruptcy }  and  the  queftion  is,  whether  under  thefe  circum* 
ftanoes  they  are  entitled  to  withhold  the  proceeds  of  fuch 
fa)e,  which  the  plaintiffs,  adopting  the  a£l  of  fale,  feek  to 
recover  from  them  in  this  form  of  a£lion.    The  defend- 

ants 
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ants  can  only  be  entitled  towithhold  die  proceeds  either  as        1813. 
faavbg  a  lien  on  them  for  their  advances  to  Williams  and        ' 
Wilfon^  or  as  having  a  fet*ofF  a^ainft  them,  or  as  being  dif-         afnw^ 
charged  by  payment.     As  to  tiie  firft,  if  they  had  not  a 
lien  on  the  goods,  neither  can  they  have  on  the  proceeds  \ 
for  the  one  is  confequent  upon  the^  other ;  and  in  Martini 
▼.  Coles  {;a)  it  was  decided  that  a  fa£tor  by  pledging  the 
goods  of  hb  principal  cannot  convey  a  lien  to  the  pawnee 
For  his  advances.    Then  as  to  the  fet-off,  that  can  only 
exift  in  cafes  of  mutual  credit  or  debts  (^) ;  whereas  this 
fale  by  the  defendants  did  not  conftitute  any  debt  between 
themfelves  and  Williams  zvAWilfin ;  being  made  with 
full  notice,  which  the  bill  of  lading  conveyed  to  them» 
that  Williams  and  Wilfon  were  only  fadors.    The  fale 
therefore  properly  conftitutes  a  debt  between  them  and 
the  plaintiiFs,  who  were  the  principals.     In  Maahfs  v. 
Henderfon  (r)  it  was  held  that  where  an  agent  at  the  time 
whenhe  eflFefled  an  infnrance  told  the  broker  that  the 
ihip  was  neutral,  it  was  a  fufficient  indication  tliat  he  was 
a£ting  as  agent,  and  not  on  his  own  account,  although  he 
opened  the  policy  in  his  own  name ;  and  therefore  the 
broker  had  no  right  to  retain  the  policy  againil  the  prin- 
cipal for  his  general  balance  againft  the  agent.    Then  if 
this  cannot  be  a  fubjeft  of  fet-oflF  between  the  parties, 
neitlier  can  it  operate  as  payment  to  Williams  and  Wilfim 
in  difcharge  of  the  plaintiffs'  claim.     Payment  to  an  agent 
may  be  good  as  a  difcharge  againft  the  principal  in  thofe 
inftances  where  it  may  fairly  be  prefumed  that  the  agent 
is  authorized  to  receive  it ;  but  it  cannot  be  fuppofed  xxt 
the  prefcnt  cafe  that  the  plaintiffs  would  authorize  fuch 
a  payment   as  this,  which   is  no  a£lual  payment,  but 

I  merely 


CASES  IN  EASTER  TERM 

merely  ftriking  off  fo  mdch  as  the  proceeds  amount  to, 

from  the  credit  fide  of  die  aecoimt  current  between  the 

^maft        defendants  and  WiHiams  and  JFiffin. 
Ktmix. 

Palletf  for  the  defendants^  refted  their  cafe  on  the 
gfouttd  of  payment.    He  contended  that  this  cafe  dif- 
.    fcfed  from  all  the  former,  taafmuch  as  it  is  found  Aat 
WURsms  and  WUfin  were  employed  by  the  plaintiffs  as 
their  agents,  in  the  management  of  the  property  conCgned 
to  them  from  Nfvis.    They  were  therefore  fomething 
more  than  mere  agems  for  fale,  having  a  general  control 
over  the  property  to  difpofe  of  it  in  the  manner  diey 
might  think  beft.    It  is  faid  that  WtUiams  and  Wtlfin 
oould  not  pledge;  bat  furely  they  might  feU'^and  receive 
the  value ;  and  the  cafe  ftates,  that  when  they  indorfed 
the  bill  of  lading  to  the  defendants,  they  received  the 
value  in  acceptances :  which  is  equivalent  to  payment  (a)^ 
It  was  therefore  a  delivery  of  the  fugars  to  the  defend- 
ants upon  payment  made  by  them  inftanter,  or  rather  by 
anticipation  before  the  fugars  were  delivered ;  which  it 
in  tSeOt  a  complete  fale.     As  to  the  fubfequent  bank- 
ruptcy of  Wyiiams  and  Wiifin^   diat  cannot  alter  the 
rights  of  the  defendants  after  payment  made  by  them,  if 
WVliams  and  WUfin  had  a  right  to  fell  and  receive  pay^ 
ment.  The  cafe  oi  Wright  v.  Campbell  [h)  comes  the  neareft 
to  die  prefent,  and  that  was  confidered  as  a  cafe  of  fale 
and  3X>t  as  a  pledge.     In  Maanfs  v.  Henierfon  it  was 
only  decided  that  the  policy-broker  who  dealt  with  die 
agent,  had  no  lien  upon  the  policy  as  againft  the  princi* 
pal,  for  a  general  balance  due  from  the  agent ;  but  the 
Court  allowed  the  lien  to  the  extent  of  the  premium  om 

(«)  Lidihrrew  ▼.  Mafejtt  6  £aflt  flj.  in  note,  per  Bullcr  J. 
,  \h)  4  Burr,  204^*' 

the 
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the  policy)  and  thertfore  that  cafei  if  at  all  m  pointy  U    ^    1&I3« 

certatoiy  not  unfavourable  to  the  argUin«>t|  that  wherp       — ^-* 

SaiPLCT 
payment  has  been  made  upon  a  fpecific  thing  to  a  party       J'S^*^ 

entitled  to  receive  it,  to  thai  extent  the.  party  making  the 
payment  will  be  prote£bed.  Now  this  was  a  payment  by 
VMans  of  acceptances  given  to  the  party  who  bad  a  right 
to  receive  diem  in  exchange  for  the  fugars,  and  it  was 
made,  as  appears  from  the  cafe,  according  to  the  ufual 
ceurfe  of  bufinefs.  If  it  had  been  made  in  fpecie,  can  it 
bt  doubted  that  it  would  have  been  good  ?  And  being  by 
acceptances  makes  no  diifercnce.  In  Picktring  v.  Bu/k  (a) 
the  Court  held  a  fale  by  the  agent  would  bind  the  princi- 
pal, where  it  was  done  in  the  ufual  courfe,  and  the  agent 
was  in  a  condition  to  fetl  \  and  Mcore  v.  Cletnefitfon  {b) 
i&not  an  authority  to  the  contrary,  becaufe  there  the 
ieUer  was  known  to  be  a  mere  fa£ton  Here  the  fingle 
circumftance  of  the  confignment  being  made  to  WilUatm 
and  Wilfim  on  account  of  the  plaintifl^s,  did  not  indicate 
to  the  d<rfeadants  that  they  were  only  factors  in  this  in* 
fiance,  fo  as  to  take  it  out  of  the  ufual  courfe  of  their 
dealing.  At  all  events,  the  plaintiffs  Ihould  have  made 
their  demand  before  the  May  following,  in  order  to  give 
the  defendants  the  earlieft  opportunity  of  reforting  to  the 
funds  of  iri/fiM/ and  JTf^tffl. 

Lovd  Ellbkbqrough  C.  J.  This  is  a  very  clear  cafe. 
It  is  an  a£bon  by  the  proprietors  of  certain  bpgfbeads  of 
fugar  <oniigned  from  News  to  Williams  and  WUfon  their 
faftors,  under  a  bill  of  lading  directed  to  them  or  their 
aOigns.  The  fiift  queftion  is,  whether  the  bill  of  lading 
notifies  to  whom  the  property  belongs.    Now  that  que£« 

(«)  15  Aij?,  3S.  (>)  %  CtffNf/.  N,  P,  C.  21. 
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tion  is  anfwered  by  the  fad,  for  the  bill  ofladoigfpedlF- 

tally  dates  that  the  goods  were  (hipped  on  aCcotmt  and 
rifque  of  the  hehrs  of  llziy  J^Sitapetofti  whofe  lieirs  the 
plaintiffs  are.    I  tlimk  therefore  &ere  can  be  no  Aovbi 
diat  that  fufficiently  defignates  the  pitfpeity.     HieJSB 
'fugarsy  together  with  the  reft  of  the  cargo  o¥  the  (hip 
mentioned  in  the  cafe»  were  uiipped  to  fFiUiafnsvid 
Wil/on^  or  their  aflignsi  who  were  therefore  entitled  under 
this  ponGgnment  to  take  pofiefiion  of  tlie  vmote  for  the 
benefit  of  the  individual  proprietors.     In  this  ^fituation 
Williams  2XiA  Wilfon  indorfe  and  put  into  the  hands  of  the 
defendant^  thejwhole  of  the  bills  of  lading/ and  infteadof 
taking  advances  by  acceptances,  on  account  of  this  parti- 
cular portion  o£  the  cargo,  to  the  amount  of  about  2600/., 
ihey  take  advances  to  the  amoufit  of  15^060/.,  on  what  I 
call  a  pledge  01  the  whole  cargo.    It  was  in  advance  not 
on  a  calculation  of  the  value  of  thefe  fpeclflc  fu^s,  but 
on  a  calculation/of  the  grofs  amount  of  the  wfiole.  It  was 
an  advance  too  upon  pledge,  and  tannot-bcf  bontfidered  li 
a  payment  by  anticipation  upon  a  fide  otttright,  as  it  hn 
been  argued ;  unlefs  it  can  be  fhewn  diatHhe  defendants 
ftood  in  the  (ituatibn  of  piirdhafers,  which  idi6y  n^er  dM. 
It  cer^nly  was  contrary  to  the  duty  of  W^iams  and 
JVilfon  as  factors,  to  complicate  the  property  dPthi?1iein 
of  Lady  Sidpteton  with  that  of  the  other  proprietors  in  one 
general  advance  taken  upon  the  whole  ttigk  Tbaft  it 
(^not  be^.confidered  as  a  purchafe  is  clear,  becaufe  there 
was  noperfon  to  look  to  ultimately  for  payment  Ib'rfhefe 
fpecific  fugars,  at  the  time  when  the  advances  were  itaadei 
which  there  muft  be  where  there  is  a  purchafer;  f>ut  thq 
4^endantSjt^  according  to  their  ufual  courfe^f  biiflnefsy 
Wjsrie  to  difpofe  of  them  and  to  account  widi  WHtiamt 
znd-JFil/on  fox  the  proceeds :  fhey  vrere  nbt'Ae  buyera, 

hut 
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bttt  t][ie.]>eifoQ9  to  obtaun  a  hujet.  It  feems  to  me  1813. 
thereff^  t]^  t|iis  wa^  an  uxiatxthorized  tnnfa^lion  of  xail^x 
pk4|ff. Jiy  thf  fa&orsi  and  confequentlj  not  binding  ott  ^'^ 
tb^,  flaiqtitJ^.  Then  if  th^  defendants  have  no  right 
fn47  A«,ft^4gef  hare  .jh^y  any  other  rights  ?  Thejf 
Wfife  m^re  of  WillUfms  and  WUfirf%  infolvency,  before 
they  coiaimenced  the  fale  of  any  part  of  the  fugars. 
Tha^ji  it  may  be  iaid^  would  not  of  itfelf  alter  the  rights 
p{  the  paitiesy  but  ftill  it  operated  as  notice.  But  an 
aft  of  bfuikniptcy  afterwards  takes  plac^  by  which  the 
authority  of  the  agent  is  revoked.  A  fa£lor>  though 
he  may  not  be  prevented  from  felling  by  the  ftoppagi^ 
of^his  esnployers,  yet  when  an  aft  of  bankruptcy  in« 
tervenesj  is  bound  to  hold  the  proceeds  of  the  £ile  'for 
the  ^prietors  of  the  goodsj  for  if  the  property  be 
only  a  truft  in  the  hands  of  his  empbyers^  it  will 
levert  to  the  original  proprietors.  Thefe  plaintifis  there*  ^ 
fore  ftanfl  jn  the  fituation  of  parties  who  l^ing'  their 
adion.fpr  )tbe  iproceed^  of  property  mifapplied  by  the 
ag^  after  his  agency  is  at  an  end.  \\^  feems  to  me 
llnit  the  original  property  in  tl^  fiigars  ftill  remained  in 
'  thems  aad^hat.ir«aSurmj«Qd  WUftm  could  nof,  by  this 
ajiode  pf  dealing,  convey; it. to  the  defendants,  nor  any 
lie%.  in  refpeft  of.  it.  .  The  plamtif^. therefore  are  en- 
titled to  ^  proceeds  which  they  claim,  deducing  the 
•xpeaees  oC  1^.^ 

Geo^E  J.^  TUs  has  been  treated  in  argument  asH 
ca(e  pf  fale  by  WilSams  and  Wilfin^  to  the  defendants ; 
and  it  has,  been  infifted  that  the  defendants  having  paid 
for  )tike  fugan  hajre  therefore  a  right  to  retain  them.' 
But  looking  at  the  tranfaftion  and  the  fituation  of  the 
partiieii  I  think  there  is  nothiqg  led  like  a  fide  than  this. 
Ll»  The 
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1813.        The  goods  were  configned  from  Nevu  to  WVHams  and 
-  Wilfony  as  hOtott^  to  be  fold  tb  others  j  but  they  were 

tfi  hot  fo  fold :  on  the  contrary,  they  were  put  into  the 
hands  of  the  defendants,  who  advanced  money  upon 
them,  but  not  as  buyers,  and  after  having  fold  thetty 
now  feek  to  retun  the  proceeds  from  the  principals  when 
the  agents  have  become  bankrupt. 

Lb  Blakc  J.  The  chara£ler  of  the  difierent  parties 
is  diftin£Uy  ftated  on  the  cafe.  The  pl^tt£fii  were  the 
owners  of  a  Wtft  India  eftate ;  Williams  and  Wi^ 
were  employed  by  them  as  agents  in  the  management  of 
the  property  configned  to  them  from  fuch  eftate^  land  the 
defendants  were  brokers  employed  by  Williams  and  Wil^. 
The  queftion  is,  whether  or  not,  this  being  a  confign- 
inent  of  property  to  Williams  and  WUfm^  or  their  affignsy 
^[lecifically  on  account  of  the  pUinti A,  the  d)efendants» 
who  received  it  from  Williams  and  W$\fon^  under  an 
indorfement  of  the  bill  of  lading  for  the  purpofes  of 
fale>  can  prote£i  tfaemfelves  from  payment  ov»  to 
die  plaintiffs  of  the  proceeds,  by  having  given  their 
acceptances  on  account  of  this  property,  together  with 
the  reft  of  die  cargo.  It  has  been  contended,  on  the 
only  ground  which  could  be  taken,  that  this  amounted 
to  a  fale  at  the  time  when  Williams  and  Wilfm  put  the 
property  into  the  hands  of  the  defendants  to  fell-  for 
them.  Now  let  us  fee  if  it  can  be  fo  confidered. 
Hie  cafe  ftates  that  Williams  and  Wilfon  were  in 
the  habit  of  employing  the  defendants,  and  placing 
cargoes  in  their  hands  for  fale,  and  of  drawing  bills 
upon  them  on  account  of  fuch  cargoes.  This  the^ore 
was  a  habit  of  dealing  not  by  way  of  fale  to  them  of 
fuch  cargoes  ;  but  by  drawing  in  advance  upon  them  aif 

upon 
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upon  a  pledge.  It  was  placing  goods  in  their  handa 
and  drawing  upon  them  on  account,  not  in  the  cha- 
rafter  of  principals  receiving  payment  for  the  goods^ 
but  in  that  of  brokers  employing  others  to  make  fale 
for  them,  and  receiving  a  grofs  fum  in  advance,  to  be 
afterwards  adjufted  wheh  the  proceeds  were  finally 
accounted  for.  If  then  the  plaintiffs  afterwards^  inter- 
pofe  as  principals,  and  call  on  the  defendants  as  brokers 
befpre  they  have  accounted  with  Williams  and  Wilfm^ 
they  have  a  right  fo  to  do  and  recover  the  money.  In. 
Piciertng  v.  Bu/k  the  Court  came  to  the  conclulion  that 
It  was  a  tranfa^iion  of  fale  authorized  by  the  principal, 
and  fo  ezprefled  themfdves,  without  meaning  to  (hake 
the  grounds  upon  which  it  is  held  that  a  fa£tor  cannot 
pledge.  It  is  immaterial  to  confider,  whether  the  hGts 
of  that  cafe  warranted  the  conclufion  that  the  hStorhzd 
authority  to  fell  i  the  principle  upon  which  it  was  de-» 
tided  was,  that  it  was  a  fale  and  not  a  pledge.  But  it 
is  perfectly 'clear  that  there  is  nothing  Hke  a  fale  in 
thb  cafe,  but  a  mere  pledge  i  and  therefore  the  plaintiffi 
are  entitled  to  recover. 

Batlet  J.    I  am  of  the  fame  opinion.     A  fa£tor 

* 

has  no  authority  to  pled[ge,  becaufe  it  is  out  of  the 
ufual  and  ordinary  courfe  of  his  dealing,  but  he  may 
fell.  The  queftion  then  is  whether  this  be  a  fale  or 
pledge.  The  cafe  ftates  that  thefe  fugars  were  con- 
figned  with  a  variety  of  other  goods  to  Williams  and 
Wilfiriy  which  other  goods,  as  it  has  been  fuggefted  in 
the  argument,  were  indorfed  to  them  by  the  bills  bf 
lading  as  mortgagees,  and  if  fo,  as  to  that  part  they  may 
be  confidered  as  proprietors }  but  with  refpefl  to  thefe 
fugars  they  do  not  ftand  in  the  charader  of  proprietors. 
LI  3  The 


SBiTt%r 
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The  def^^ndants  had  notice  of  this  by  the  tefms  of  thj^ 
of  lading  }  and  do  not  give  their  acceptances  upon  an  )fl^ 
Jgai00  mate  of  tl^  value  of  this  particular  part  of  the  ^go 
but  of  the  whole.  After  the  notice  they  had^  ^ 
prudent  oourfe  would  hare  been  not  to  '  have  gireii 
their  acceptances,  payable  to  JFilliamiznA1rii^n,'hut 
to  the  heirs  of  Lady  Stapleton.  It  is  faid  tliat  tSey  (fid 
nothing  more  than  they  were  in  the  habit  oiF  doing  i  but 
it  does  not  appear^  whatever  that  habit  miglii  have 
beeoj  that  tl^e  plaintiffs  were  aware  of  it»  or  ever  fanic- 
tipned  fuch  a  courfe  of  dealing.  Then  it  is 'faid^  &at 
no  deqjand  was  made  by  the  plaintiSs  until  ili^;  Ibiit 
iipQ  conftat  that  they  knew  of  the  tranfs^^ion  before 
^t.  ^fhi  ^  i'^  ^  defendant^,  were  wrong  in  the  firft 
inftaoce,  this  dfdayof  the  plaintiffs  in  advancing  theur 
tlaimst  will  x^>t.y^I7  the  rights  of  the  parties.  ^ 

.  Foftea  to  the  plaiotiA. 


^'\ij 


juT^th.  CvMMiMo  affikift  Forester  and  Others. 

TaS**^*!?^*'  TN  iadebi^tus  affumpfit  for  premiums  of  aduriflCe,  to 
oTanarmcem  w^ich  the  defendants  pleaded  the  general  idue,  wit& 

Jdspriodinl  %  notice  of  fet-off*,  and  by  their  bill  or'p&rticillto 
mderecoroiniP  claimed  feveral  fums  as  due  to  them  for'  lofles  uponi^ 
STi  h^^ld  ▼era!  Ihips,  (which  were  total  lofles),  the  caufe  wis  fe- 
BotfctofT         fcned  to 'arbitrators ;  who  being  in  doubt  whether  the 

lofles  which         **••  '  .      .o       ^  ^ 

happened  on  defendants  were  entitled  by  law  to  their  fet-off,  ftatcd 
thofe policies  '  ^^ri    ..  ^r. 

In  in  aAian        the  material  fadls  on  the;r  award,  to  the  following  ten6r> 

wriur  to  re-'  in  Order  to  enable  the  parties  to  take  the  opinion  of  this 
toverprcmi-  ^ 

tSbe'ioiIca  datmtd  wert  total,  and  the  broker  had  acconntcd  for  them  with^  hi«  pAtdpat 

Count 
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Coaft;  <<  We  do  find  apd  declare  that  the  plamtiflF|        iSjlj. 

R^inf  Cttmmingi  beinr  an  underwriter^  underwroitelir       -  ■ 

account  with  the  defendants,  as  brokerSy  divers  policier        agdnft 

of^kifurance,  and  araongft  others,  certain  policies  filled      ^*»*^»^*^ 

n^  in  the  name  of  James  HUI,  the  afiured,  hj  whom 

the  defendanfs^  were  employed  :  that  the  defendants  at 

the  dme  of  efle^Ung  the  faid  policies  for  HUl,  guaranteed 

thefolrency  of  |he  plaintiff'  and  other  underwriters  on 

the  faid  policies  to  Hi//,  and  lent  the  policies  to  him 

with  their  guarantee  indorfed  thereon,  and  charged  and 

were  allowed  by  hipi  a  del  credere  CommiiBon  upon 

4iem;^  l^^t  there  was   no  proof  before  us    that  the 

plaintiff  was  acquainted.witli  the  fzQ:  of  iiich  guarantee 

until  the  Jofles  on  the    faid    policies  hereblfier  men* 

tioned  were  claimed.  '  We  fanhet  find  thaV  lofts  Upon 

the  faid  policies  efie£led  for  HiU  happened,  for  whteh 

the  plaintiff  was  liable  as  an  underwrite otithe fiunei 

which  policies  were  then  returned  into  the  hands  of  the 

defendants  to  get  adjufted  by  the  underwriters,  and  the 

faid  loffes  in  refpe£l  of  the  fubfcriptions  of  the  plaintiff 

on  the  faud  policies  were  fettled,  allowed,  and  paid  in 

accoii'nt  by  the  defendants  with  ai^to  HiU'  und^  and  •       ^  <     .' 

1^  virtue  43f  their  faid  guarantee,  before  the  £ud  a£Hon 

was  brought;    the   plaintitF  having ' previoufly   ftopp^ 

pjsiyment,  and  withdrawn  himfelf  from  buCnefs  on  ac« 

cfiunt  of  the  deranged  ftate  of  his  a£Fairs  ^  and  we  fuii» 

ther  find,  that  at  the  time  of  the  commencement  of  the 

faid  a^ic^i  a  balance  of  premiums  of  infuranbe  was  due 

and  .papble   froih  the    defendants    to     the    plaintiff, 

amounting  to  the  fum  of  728/.  18/.  id,'f  we  find  that 

th^  &i'd  iofles  fettled  and  paid   by  the  defendants  to 

Jlillf  under  their]  guarantee  to  Hi/Jf  exceeded   the  faid 

fum.Qf  728/.  18/.  id.  'j  but  we  award  and  declare  upon 

hi  4  the   * 
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iheHSli  ;lfbref»d,  that  the  dtfendants  ace  Mt  entkbd 
ta  ftf  off  tfce  fefd  kyfletf  ftgfliiift  the  faid  balance  or  fum  of 
729/.  ^i8x.  lis?. ;  and  we  therefore  award,  order,  adjudge* 
and  determine  that  the  defendants  do  and  fliaH,  totko 
6tlr  of  January  now  next  enf«ing,  fuj  to  thrybintUF 
die  fiiid  fntfi  of  728/.  18/.  iJ.*'  Tht  defMdanit  havioB 
refofed  to  pay  this  money,  a  rale  nifi  was  obuiiMd  for 
an  attachment,  and  the  cafe  coming  on  to  be  hcavd  at 
the  end  of  the  lad  terra,  the  Court  direAed  the  matters-  to 
be  ftated'fit  the  form  of  a  fpeciat  cafe ;  and  thci^tteftioo 
under  the  abore  circwnftancesj  now  ftated  for  tke  opi^ 
hion  ol  the  Court  was,^  wfaetha:  the  amotmt  of  the 
Iofle»  mentioned  in  the  award  could  be  legally  fet  off 
m'  this  adion  againft  the  plaintiff's  deittaiid..  If  the 
Court  fhali  be  of  oj^inion-  that  the  amou&t  o£  fuch  loflH 
can  be  fet  off,  the  rule  for  the  attachment  is  to  -  W 
difcharged,  dtherwife  to'  be  made  abibiate  withoBt 
cofts. 

jtbhtt,  for  the  plaintiff^  contended  that  thefe  lofies 
could  not  be  fet  off;  iff,  becai^e  they  wese.unliqui* 
dated  damages  \  adly,  bccaufe  a  broker  cannot  fet  off 
lofl^on  policies  effeded  for  bis  principal,  although  the 
broker  may  have  a£led  under  a  commiffion  deloredere. 
ift.  Being  untiqeidated  damages,  they  are  not  wUhin 
Hit'  ftatute  of  fet-off  (/t),  which  applies  only  tio  de)>t8» 
or  fuch  demands,  upon  which,  before  the  ftaiute,  the 
defendant  on  adion  brought,  might  have  paid  noaey  faio 
court,  but  that  could  not  have  been  done  in  the  prefent 
inftance,  until  19  Gee.  2.  c.  37:  The  cafes  of  Grpve 
V.  Dubaif{k)f  and  Biss^  v«  Dickajin{e)  do  not  apply  ( 

(•)  a  G.  1.  r.a»./ 13,  {*)  X  r.  Je.  iia. 

(0  xr.^.aSj. 

N  for 
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eitends  to  mmuAl  ondkais  w«ll««.jnittt»al  cM)Ca,.«ipd         - 
tfaeiefore  has  received  a  more  enlarged  conftroAioo.       \JJjJ|^* 
Hcfe^tf  a»ia  IFtt')HMrT.JR0&M«r(i),  the  partjr  had.ac-     "^ 
koowle^fed  bfles  to  »  ^Mcificaiaoanty  it  might  haT« 
beim  txgwui  that  .that  amounted  to  an  adjuftcapnt^  .and 
the  dttMod^  becarnn  iifuidated,  and  in  ^nature  ci 
an  aceonnt  ftated^  ajgud  th^i  perhaps  a  fet-<off  might  be 
allowed^    but  wifhoat  anj  adjuftment,  the  loflkt  re* 
nnined  unHqaidated  until   afcertained  hy  recovery  in 
an  ftftioa  fior  dam^s ;  and  the  arbitrators  in  this  c«fe 
had  no  powerto  afcertatn  tfaem^  becfbTe  the  caufeonljr^ 
and  not  all  matters  in  difference^  was  referred  to  them, 
adly*  Suppofing  thefe  loies  capable  in  their  nature  o^* 
being  fet  off,  ftiii^e  defendants*  aS' breihers^  are  noten^ 
titled  to   fet   them  off.      A  d^I  credere  commiffio% 
whatever  diArence  it  may  make  between  Ae  broker 
and  his  employers  does  not  operate  as   between  the 
broker  and  a  third  perfon>  to  place  the  broker  in  the 
iftmttioa  of  principal   e^ecially  in  a    cafe  where  bo 
dqes  not  afiume  to  zOt  as  principal.    Now  here  the  po« 
licies  were  all  effeAed  in  the  name  of  the  pfineipal^  io 
a»  to  give  the  defakidanta  not  even  a  prima  facie  right 
to  .niatntaitt  an  a&ion  in  their  own  name^   and  .to 
aferd  the  plaintiff  no  notice  that  any  other  perfcMi  thal^ 
thfii.pcinctpal  was  intereflod  in  them.     And  this  is  ano<* 
ther  drcnmiftance  of  dtftindlion  from  Grovf  v«  Dubeisg. 
for  there  *tbe  polkywas  filled  up  in  the  name  of  the 
brokers  smd  the  principals  were  unknoixrn  to  the  under- 
writer, fo  that  the  whole  dealing  was  between  the  broker 
and  the  underwriter*    In  that  refpe£i  therefore  the  ^afe 

W  5  C.  a.  f. 30. /aJ.  {h)  2  Cdmf.  N.PX.SZ6. 

was 


10^8;       ^^  ntid^gom  to  ti^t  of  a  faAor,  iidK>»  uptU  his  pxufr^ 
^^'ij>.      cipalJbe^i^lc^j  m&y  (ueialii^owiioflauii  . 

Campbilf,  contr^t  Hif^  Ao-  proprietor  of  ^ownfg 
thcfet^in  this  caie^  as  w^}^  to  aroid  cuxnity  of  ac- 
tion^ as  beca^fe  thefe  ^eing  tot^  lofle^^  i^ere.Jnthe 
nature  oS  liquidated  damages  ^  and  as  to  th^  b^g  ^^ 
adjuilment  in  this  cafe  as  there  was  ii^  J^ieifiolt  v. 
Ratifts^  the  fame  might  b^  faid  of  Grave  y>  Duims, 
and  Mize  y*  Qkke^*  :.  It  is  true  that  in  Grwe  t.  Duhm 
BuUerh  biA  that  the  aotj^cf.  of  (et-ojF  ^ipj^^b^d^  ,tq^ 
that  was  becaufe  drloflS^^er^^^t.p^id  ^Mn^r  bj  the  d<^ 
fendant  to  his  principals  before  the  banlpruptcy  of  the  un- 
derwriter. Both  thofe  decifiqns  howeyer  turned  upaif^ 
efieA  of  a  comnuflkm^del  credet^,  and  ii^fttiffffs  ^  in 
p<Mnt>  and  govern  the  prefent.  If  the  defend^Qts  might 
hare  a  croff-aiCHon  againft  thie  plaintiff  for  the  amount  ,qC 
thefe  lofles,  v^y  way^fhey  not  fet^them  of, { .And  «| 
feems  dear  that  they  might  maintain  fuchaQjo^  7ina(-. 
much  as  thcjliaTe  been  oblige^,  through  the^dej^ujt  ^, 
die  pluntiff,  to  make  good  tl^)(e  paymen^,.wJWc|^  he 
was  bound  to  make;  it  was  therefore  a, ;fQocyiuI^«ry 
paiqfnent  on  the  part  of  the  defefidan^t  fuyl  releaft4)  tbe 
plamtiff  from  all  farther  demand  of  the  affnref}^  ^94/!^  J^ 
BiMiTo  (a)\  and  therefore  the  hw  will  imply  a  Dnimi%l>y. 
the  plaintiff  to  repay  them^  BxaU  ^^  Partridge jljf)^  Jfffi^ 
T.  Tucker  {c)i  and  in  CbiUr.  Morky  (J)^  I^  f^enjpffjfifjji 
that  if  the  broker  had  been  bound  as  guarantee,  thet^  9>^ 
hare  been  no  doubt  he'jnight  have  mainitained.tbe;;uGkiQtt>., 

'         .  .  .   \    *        .     / 

Lord  Ellbnborough  C.  J.  '  lliis  is  ah  a&ion  by  ai^ 

underwriter  to  .recover  agaunft  his  brokers  certain  pre- 
(i)  8  T.H.  624. 

minms 
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tniums  not  paid  orer.  In  the  ufual  courfe  of'diiftgft  iBt^* 
the  underwriter  acknowledges  upon  the  face  of  the  po- 
licy the  receipt  of  the  premium^  which  is  an  admiflion 
that  he  has  received  it  through  the  intervention  of  the. 
broker,  and  has  no  claim  againft  the  afiured.  His 
claim  therefore  againft  the  broker  is  perfed,  unlefs  it 
be  met  by  the  broker  with  a  claim  of  fet  off.  Here  the 
claim  of  the  brokers  to  (et  off  arifes  out  of  an  unautho- 
rized contraft  made  by  them  with  their  employers, 
without  the  privity  of  the  plsuntiff.  Bat  I  cannot  help 
thinkiiig  the  dodrine  reforted  to  in  the  argument  as  to 
the  right  and  liability  confequent  upon  a  guarantee  goes 
Joo  far.  I  cannot  conceive  how  a  contraA  between 
Jl.  and  it.  catr  vary  ihe  rights  between  IS.'and  a  third 
]$erfon  who'^k  a  ftranger  to  it,  and  empower^  J?,  to*  fet 
up  ft  clum  ag^nft  him  as  derived  out  of  that  contrafE. 
P^haps  fomething  may  be' 'found  in' the ^  decifions 
which  woiilS  carry,  this  liability  to  a  greater  extent 
ihanltAilnk'is  warranted/  But  independently  of  th^ 
queftion,  fiippofi^  theaffulFed  in  this  cafe  hdd  been  fued 
for  premhiiitt,  could  he  fet  off  unliquidated  lofle^,  and 
what  moire  do  th^fe  defendants  claim  to  fet  off?  But 
the  ftatutes  of  iet-off  apply  only  to  mutual  debts,  and 
are  therefore  not  like  the  ftatute  of  bankrupt,  which  em- 
braces thutiial^  credit,  and  upon  which  the  cafe  of  Grovt 
▼•  lytfW/ turned ;  and  it  is  fuflEcient  to  fay  that  mutual 
credit  ex  vi  Wrmini  iknportd  unliquidated  damages,  and 
wheii  diey  cah'be'fe  arranged  the  account  may  be  taken 
betWefen  tK^  pitti«.  Therefore  in  that  refpeft  the  cafe 
of  Grfve  v^  Dubois  does  not  apply ;  and  befides,  there 
ihe  dealing  was  with  the  defendant  as  a  principal.  As 
lo  compulfion  of  law,  it  was  a  compulfion  of  the  de^ 
f^dtat^''bwn  feeking,  which  arofe  out  of  tfteir  own 
1 6  voluntary 
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voluntary  ifX^  and  the  cafe  is  not  like  SxaUv.  Partridis^ 
.where  the  nl^oney  was  paid  by  the  party  under  compul- 
fion  of  law  to  redeep  his  property  from  a  diftreis  not  of 
his  own  creation.  But  no  perfon  can,  by  payment  under 
a  voluntary  contra£l  acquire  a  right  againft  a  ftranger 
which  he  had  not  before ;  the  dtftindion  is  if  it  be  by 
compulfion.  In  this  cafe  there  is  no  pretence  for  a  Ux 
oiTy  for  the  aflured  originally  could  not  have  claimed  to 
fet  of  thefe  loffes,  and  no  bankruptcy  has  intervened  to 
bring  this  cafe  within  Grove  v.  Dubois. 

Per  Curiam,  Rule  abfoIuM. 


Mty  ajth. 

Moncf  fairly 
loft  at  play 
cannot  be  recO- 
Tcred  back  in 
an  a^on  of 
debt  for  money 
had  and  re* 
ccived  not 
founded  on  the 
ftatntc. 


Thistlewood  agasnfi  Cracroft  and  Darlby# 

T^EBT  for  money  had  and  received.  Cracreft  fuflered 
judgment  by  deiiaiult.  Darley  pleaded  nil  debeC 
At  the  trial  before  Lord  Ellenborougb  C.  J.  at  the  hft 
London  fittings^  it  appeared  from  the  defendants*  anfwer 
to  a  bin  filed  againft  them  in  the  Court  ef  Chancery, 
which  was  read  by  the  plaintiff,  that  the  money  fought 
to  be  recovered  in  this  a&ion  had  been  l($ft  by  the  plain- 
tiff at  play,  at  a  gaming-houfe  in  Su  Janufs^Jireet.  The 
plaintiff,  who  was  a  ftranger  to  the  defendants,  had  gonr 
to  this  houfe  at  an  early  hour  in  the  morning,  and  pro- 
pofed  to  play  wi^Cracrafi  at  hazard  for  a  larger  fum  than 
he  chofe  to  play  for,  whereupon  Darley^  with  whom  C. 
had  no  previous  communication,  and  whom  he  only  knew 
hy  name,  pcopofed  to  C.  that  each  of  them  (C.  andD.) 
(hould  put  down  50/.,  and  fo  form  a  bank  to  meet  the 
loffes  that  might  enfue  from  playing  for  fuch  high  ftakes, 
and  that  the  profits  and  loffes  fliould  be  borne  and  di^ 
14  vided 
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vided  equally  between  them.  After  playing  for  fomc  ^  1B13. 
time  they  defifted,  when  it  was  found  upon  reckoning  _  — 
up  the  money  in  the  bank,  which  had  never  been  re-  ai^ainlt 
moved  from  the  table,  or  out  of  fight  during  the  time 
of  playing,  that  the  defendant$  had  jointly  won  from 
the  plaintiff  841/.,  which  they  divided  between  them- 
felves  according  to  the  agreement,  after  making  a  de- 
duftion  of  126/.  for  money  loft  by  them  to  two  perfons 
in  bets  renting  to  chances  in  the  courfe  of  the  play,  and 
another  of  7/.  for  the  waiters.  Tte  plaintiff  threw  the 
dice  himfelf  during  the  whole  time  j  and  the  money  was 
won  fairly  in  the  courfe  of  play.  The  declaration  not 
concluding  according  to.  the  form  of  the  (latute  {a\  the 
plaintiff  was  precluded  from  claiming  to  recover  as  for 
money  loft  at  play,  but  infifted  upon  his  right  to  recover 
as  for  money  paid  on  a  void  or  illegal  confideration  ;  to 
which  it  was  aafwered  for  the  defendant,  that  it  appeal 
ing  that  both  parties  were  in  pari  delicto,  the  rule  potior 
eft  conditio  poifidentis  applied.  His  Lordihip  inclined 
to  this  opinion,  but  drredled  the  jury  to  find  for  the 
plaintiff  for  708/.,  referving  liberty  for  the  defendant  tg 
move  on  this  point.  Accordingly  Staviley  having  on  a 
former  day  in  this  term  obtained  a  rule  nili  for  fetdng 
afide  the  verdi£l  and  entering  a  verdi&  for  the  defendant 

Park  and  Comyn  now  fliewed  caufe,  and  compaied 
this  to  the  cafes  of  Jaqtas  v.  Go/igMy  (i),  Srovming  t« 
Morris  {c),  aqd  Jfiques  v.  Withy  (</)»  where  two  parties, 
having  been  engaged  tqgether  in  lottery  iofuxances,  the 
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l8l3»        Gomt  pcnnittaiJ  the  one  who  had  paid  his  money  for 
-  -  ■        liidi  iniuraiices  to  recover  it  back  from  t^e  other  who 

,4ff(a/^  received  it;  and  yet  the  tranfadlion  being  lUegalj  both 
mi^t  in  fome  meafare  be  confidered  as  in  pari  deli£lo. 
So  here  both  have  been  concerned  in  a  matter  pro- 
hibited by  bw  (  but  the  queftion  is  whether  the  defend- 
ant be  not  the  greater  delinquent.  Notwithftanding  it 
is  ftated  that  the  money  was  won  fairly,  the  natural  con- 
dufion  from  all  the  fa£l8  is,  that  the  defendants  were 
leagued  together  to  ftrip  the  plaintiflT  of  ^is  money, 
which  they  agreed  to  (hare;  and  therefore  he  is  the 
party  impofed  upon  by  the  other,  and  not  ftri£Uy  in  pari 
delicto*  Upon  this  dil^indlion  the  adion  in  Williams  r. 
Hidlj  {a)  was  held  maintainable. 

The  AtUrruf'Geniral  and  Staviky  control  were  fh^ped 
by  the  Court. 

Lord  Ellenborouoh  C«  J.  If  the  Court  difcoverei 
any  traces  of  foul  play  in  this  cafe,  fo  as  tp^^^nrm  a  (hade 
of  delinquency  between  thefe  parties  by  making  it  a  cafe 
of  oppreiBon  or  fraud  upon  one,  they  would  eagerly 
have  interfered  in  order  to  adminifter  relief.  But  if  all 
has  been  fair  between  them,  then  both  parties  are  eqiiaUy 
delinquent.  In  the  cafes  which  have  been  men^oned 
of  the  lottery  infurances,  the  ftatute  was  confidered  as 
intended  to  protect  the  individual,  and  to  mark  the  lot- 
tery-office keeper  as  ftigmaticus,  the  one  being  likely  to' 
be  opprefled  or  impofed  upon  by  the  other ;  and  on  that 
l^ew  of  the  ftatute  thofe  decifions  turned.  In  this  cafe^ 
there  is  nothing  to  point  out  any  difparity  of  delinquency 
between  the  parties. 

Lfi  BUNC 


IV  iicfr  Fifty-third  Tear  of  GEORGE  IIL 

.   LEBLANcJ.(iy)  llietranfaflkmixxloiibtwasill^galy        1813, 
but  there  feems  to  be  na  imputation  of  foully  to  entitle 
the  plaintiff  to  aflc  for  relief. 

Pn*  Curiam,  Rule  abfolttCe. 

^  («)  CrofeJ.  had  Uh  the  coort 
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The  Kino  tf^a/^  The  Governor  and  Company  Hrtdgefiim. 
of  the  New  kiVBR.    '  ^^^^^ 

UPOK  appeal  by  the  Governor  and    Company  of.  Landofwhidi 
th6  Nifv  Rtver,  agaiiiit  a  poor-rate  made  for  the  TtlaeMin- 
liberty  of  Little  jtmwell,  charging  them  in  refpedi  of  c^jH^  rllng 
land  in  their  occupation    in   Cbadwell  Mead,   on  the  u«^od\otibe 
grottiid^  that  they  were  charged  at  a  higher  rate  or  fum  P**'  ■*  J^ 
than  the  real  value  thereof^  and  alfo  at  a  higher  pro*  >lcb<High  the . 

«  ,  ,  .  r  t      1    .       t      #.  owners  of  the 

portion  than  the  other  occupiers  of  land  m  the  lame  Und  who  are 
liberfy,  the  court  of  quarter  feffions  for  the-'iiounty  of  do^nJITrfcdTe 
ifcf^  confirmed  the  rate,  fubjed  to  the  opinion  of  f^f^t^"^ 
this  court  on  the  followine  cafe :  from  the  fpring, 

^  ^  not  does  any 

In  a  rate  duly  made  and  publiflied  on  the  26th  of  pvt  become 

^        •      «M  *•   » .    »     ^         ••     •       «      ducin  thepiriih 

Auguft  i8i2>  for  the  liberty  of  Ltttle  Atmvell,  m  the  where  the  bnd 

oounty  of  Hertford,  the  Governor  and  Company  of  the 

Nenv  River  are  rated  as  follows  $ 

Rental, 

^300. — Governor  and  Company  of  the  New  River  for 

Land  in  Chadwett  Mead  -  -    ^15     o    o 

The    Governor    and  Company    of  the  New  River 

were  incoiporated  by  charter,  dated  21ft  of  June  1619, 

for   the  purpofe  of  conveybg  water  from  a  certain 

fpring  rifing  in  Cbadwell  Mead,  in  the  liberty  of  Little 

Amwillf  to  the  cities  of  LmJhn  and  Wf/lminfterg  and 

d# 
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1813*        do  fupply  a  great  part  of  the  fame  with  water,   by 


TheKiwo 


means  of  a  cut  called  the  Nenv  River^  leading  from 
H^^  '  the  fpring  to  a  head  or  refenroir  at  IJlingtm^  whence  it 
RiTiR  IS  diftributed  by  means  of  engines  and  pipes  to  the  dif- 
ferent parts  of  the  metropolis)  and  from  which  the  com- 
pany receive  confiderable  profit  beyond  the  fum  at 
which  the  property  in  queftion  is  rated.  The  water  of 
the  New  River  is  derived  from  two  fources,  part  from 
the  river  Lea^  from  which  there  is  a  cut  commonicat- 
ing  with  the  New  River,  near  Ctadivell  Mead,  and  part 
from  a  fpring  rifing  and  inclofed  in  a  bafin  in  Chadwell 
MeaJf  which  is  the  fubject  of  the  prefent  rate,  and  is 
the  freehold  of  the  New  River  Company,  and  in  their 
occupation.  The  quantity  of  water  derived  from  each 
of  thefe  fources  is  nearly  equal.  That  part  of  Ctad^ 
well  Meady  which  is  occupied  by  the  company  and  it 
die  fiibjed  of  the  rate,  contains  about  two  acres  \  it 
confifts  folely  of  the  bafin  in  which  the  fpring  rifes» 
and  fo  much  of  the  cut  from  thence  called  the  New 
River  as  lies  in  the  liberty  of  Little  jfmwell,  where  k 
joins  the  water  taken  from  the  river  Lea,  and  from 
thence  it  continues  to  run  with  the  faid  water  fo  taken 
from  the  river  Lea  in  one  joint  courfe  to  IJlingtofu  Tlie 
^  faid  land  alone  without  the  fpring,  and  if  it  were  not 
covered  with  water,  is  of  the  annual  value  of  5/.  The 
whole  profits  of  the  company  arife  from  the  (ale  of  the 
water,  no  part  of  which  is  diftributed,  nor  is  any  of 
the  money  received  for  it  by  the  company,  nor  does 
amy  become  due  in  the  liberty  of  Little  AmweH.  If  the 
advantage  which  the  company  derive  from  the  ufe  of 
Ae  fpring  may  by  law  be  included  in  the  rate  upon  the 
hmd^  the  land  and  the  fpring  of  water  together  are  of 
the  annual  value  at  which  thev  are  rated. 

Baurchier 
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SaurciUr,  in  fupport  of  the  order  of  felSoxis^  «ftec  18x3. 
obfenring  that  this  was  a  rate  on  land  which  the  feffions  — - 
had  found  to  be  of  the  annaal  value  of  3oo/.«  con-  ^^^Jfi 
tended  that  the  circumftance  of  the  company  being  ^|^\^ 
owners  as  well  as  occupiers  of  the  land  could  make  no  Company. 
difieren^e  when  the  annuad  value  was  once  afcertained^ 
although  that  circumftancey  from  there  being  no  rent, 
might  create  a  greater  diflEiculty  in  afcertainiog  fuch 
value.  He  relied  on  Rix  v%  MUltr  [a),  as  decifive  of  and 
not  diftinguifliable  from  the  prefent  cafe.  It  may  per* 
haps  be  argued  that  in  that  cafe  the  water  of  the  fpring 
which  was  held  to  be  part  of  the  produce  of  the  land 
was  confumed  and  became  profitable  on  the  land, 
whereas  here  it  is  carried  to  a  diftance  before  it  makes 
a  return,  and  therefore  the  land  is  not  profitable  within 
the  liberty  s  but  that  is  an  argument  founded  upon  falfe 
premifes,  afluming  that  land  cannot  be  profitable  unlefs 
the  produce  be  confumed  or  converted  into  money  within 
the  parifh ;  which  is  confounding  the  profits  with  the 
produce  of  land.  To  yield  profit  the  land  muft  be  pro- 
dudive,  but  the  produce  need  not  be  converted  into 
profit  on  the  land  or  within  the  parifh  i  which  in  many 
cafes  is  impoflible,  and  in  moft  very  unufual,  and  muft 
depend  altogether  upon  the  diftance  of  the  market*  Land 
produciag  com,  or  land  under  which  veins  of  coal  are  , 
worked  (i),  is  rateable  in  the  parilh  where  it  is  fituate, 
although  the  produce  is  difpofed  of  and  becomes  ulti- 
mately profitable  at  diftant  markets.  The  cafe  of  Rem 
▼.  Miller^  therefore,  b  in  all  its  bearings  in  point ;  and 
has  no  diftinfiion  in  faft,  unlefs  that  being  a  mineral 
fpring  and  this  a  fpring  of  common  water  can  be  called 
a  diftin£tion.    As  to  any  fuppofed  analogy  between  this 

(a)  C9Wf.  619b  {})  A  T.  Psmtt  5  7*  ^*  i93- 
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tnd  th^  cafes  of  tolls  upon  canals^  it  will  be  found  upon 
a  very  flight  examination  of  the  principle  which  governs 
thofe  cafeSi  that  no  fuch  analogy  prevails.   Tolls  are  held 
not  to  be  rateable  except  in  the  parifli  where  they  become 
due  for  this  reafon  ;  becaufe  they  do  not  exift  as  tolls  until 
the  voyage  in  refped  of  which  they  accrue  is  completed^ 
and  then  only  they  have  a  locality ;  which  reafon,  it  is  dif- 
ficult to  apply  to  land.    Neither  is  Rex  v.  Scukoates  (a)  ap«- 
plicable ;  becaufe  that  cafe  turned  altogether  upon  the  ab* 
fence  of  any  aflignable  benefit  arifing  to  the  commiilioners 
from  the  drainage ;  here  it  is  found  that  the  company  do 
derive  a  benefit,  which  is  capable  of  and  has  in  izGt  been 
eftimated.     In  Rex  v.  The  Corporation  of  Bath  {b)^  the 
Court  were  of  opinion  that  the  corporation  were  rateable 
for  their  fprings  and  refervoirs  in  the  pariih  where  thofe 
refervoirs  were  fituate,  not  becaufe  the  profits  were  rer 
ceivedjbut  becaufe  the  property  was  produflive  within  the 
parifli ;  but  that  they  were  not  rateable  for  profits  derived 
to  them  from  the  ufe  of  land  in  other  parilhes  ;  but  here 
the  company  is  not  rated  for  fuch  profits.  All  that  is  done 
here  is  to  rate  the  company  in  refpe&  of  land  foimd  to 
be  in  their  beneficial  occupation,  including  a  fpring  as  a 
part  of  the  produce  of  fuch  land,  the  annual  value  of 
which  has  been  afcertained. 


BerefUj  Trollope,  and  Walfirdj  contrl,  contended  that 
this  rate  could  not  be  fupported  at  all,  or  at  all  events 
not  to  the  extent  impofed.  There  muft  not  only  be  an 
occupation,  but  a  beneficial  occupation  in  the  pariih 
where  the  land  lies,  which  imports  fomething  accruing 
to  the  occupier  of  the  land  in  that  pariih.  And  Rex  v. 
Miller  ih  confiitent  with  this  do£lrine  \  for  it  was  there 


U)  xsJU/mo. 
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ilated  that  the. profits  arofe  from  the  fale  di  the  mineral  i8i}» 
Water,  and  the  company  rcforting  thereto,  which  there-  -^— - 
fore  muft  have  been  received  in  the  pariQi.  A  fimilar  a^aiMft 
obfervation  may  be  made  on  the  cafe  of  the  coal-mine  j  ri JJH* 
for  it  does  not  appear  but  that  the  coals  were  fold  at  Company* 
the  pit's  mouth.  But  Resi  v.  Sculcoates  feems  decifive, 
mafmuch  as  it  was  there  conGdered  that  parties  are  not 
tateable  merely  in  refpe£t  of  their  occupation,  unlefs  thft 
property  yield  a  pecuniary  benefit  within  the  pari(h. 
Now  that  applies  diredly  to  this  cafe,  where  it  is  ex* 
prefsly  dated  that  no  part  of  the  profits  either  become  due 
or  are  received  within  the  liberty;  and  tlierefore  if  the  pro* 
perty  be  rateable  there,  the  company  will  be  liable  to  % 
double  rate,  being  rateable  alfo  in  the  feveral  parifhe$ 
where  the  profits  are  received  \  for  that  was  fo  decided  in 
Rex  V.  The  Corporation  of  Bath.  It  is  faid  that  here  is  land 
in  the  company's  occupation,  but  it  dpes  not  therefore 
follow  that  they  are  rateable :  in  Rex  v.  Sculcoates^  Lord 
ElUnborough  C.  J.  faid,  <<  I  know  of  no  inftance  where  a 
canal  company  has  been  held  rateable  for  the  mete  (pace 
occupied  by  the  canal  if  no  tolls  were  received  or  be* 
came  due  there ;  and  I  cannot  diftinguiih  between  land 
converted  into  a  drainage  and  a  canal."  So  here  it  may 
be  faid  the  company  are  not  rateable  for  the  mere  fpace 
occupied  by  the  bafin  and  fpring,  if  no  profit  is  received 
or  becomes  dUQ  there  :  and  this  princijple  is  flri£l:Iy  ana- 
logous to  all  the  cafes  from  Rfx  v.  Page  {a)  downwardsi 
refpe£ling  the  rateability  of  tolls. 

Lord  Ellenborouch  C.  J.  This  is  a  rate  impofed 
on  land,  including  a  fpring  of  water,  as  being  of  the 
aggregate  annual  value  of  300/.  The  cafe  finds,  •«  that 
the  land  alone,  without  the  fpring,  and  if  not  covered 

(a)  4  r.  A  543. 

M  m  a  with 
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1S13.        with  water,  is  of  the  annual  Talue  of  5/.}  but  If  the  aiU 
*  vantage  which  the  company  derive  from  the  ufe  of  the 

^Mil        fpring  may  by  law  be  included  in  the  rate  upon  the  land» 
rItkk^      the  land  and  fpring  together  are  of  the  annual  value  at 
Company,      ^j^^j^  ^  ^^  rated.''  Much  of  the  argument  againft  this 
rate  feems  to  me  to  be  built  on  a  penrerfion  of  the  terms 
of  this  finding.    We  are  defired  to  read  the  cafe  as  if  the 
words  were  <<  if  the  tvMe  advantage  of  the  concern  may 
be  included  in  the  rate;^  whereas  nothing  like  that  is 
ftated  I  but  only  «<  if  the  advantage  which  the  company 
derive  from  the  ufe  of  the  fpring:''   and  the  rate  is 
exprefsly  ftated  not  to  be  impofed  upon  the  whole  ad* 
vantage  which  they  derive.    I  am  at  a  lofs,  therefore, 
to  difcover,  between  this  cafe  and  Rex  v.  Miller  any 
other  difttn&ion  dian  that  which  has  been  alluded  to, 
viz.  that  the  quality  of  the  two  waters  is  different,  the 
one  being  a  mineral  *and  the   other  plain  water.    It 
has  been  aflumed,  indeed,  that  in  that  cafe  all  the  pro- 
fits were  received  in  the  parifli  where  the  land  lay ;  but 
the  cafe  does  not  warrant  any  fuch  conclufion ;  and  we 
know  perfeAly  Well  that  the  mineral  water  in  queftion 
in  that  cafe  is  difpofed  of  in  great  quantities  at  diftant 
places.    It  may  be  faid  alfo  that  in  this  cafe  the  owners 
of  the  property  are  alfo  the  occupiers,  but  there  the 
property  was  in  the  occupation  of  a  tenant ;  to  which 
the  anfwer  has  already  been  given,  viz.  that  that  circum- 
ftance  is  no  otherwife  material  than  as  it  afibrds  a  more 
eafy  criterion  for  afcertaining  the  annual  value.    Here, 
then,  is  land,  and  water  inclofed  in  a  bafin  upon  the 
land,  which  falls  within  the  legal  defcription  of  land  i 
'and  although  a  confiderable  portion  of  the  profits  of 
fuch  water  is  derived  from  pipes,  through  yMcb.  it  is 
diftributed  to  other  places,  yet  it  b  found  that  the  water 
has  a  certain  afcertamed  value  at  the  fountain-head:  and 

in 
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in  cafes  of  tfab  land  it  is  enough  to  afcertaia  the  local  1813. 
value  of  the  property's  without  inquiring  whether  it  TheKmo 
yields  a  return  on  the  fpot.  A  degree  of  confufion  has  t^^"'^^ 
arifen  from  comparing  this  to  the  cafe  of  tolls  upon  q^** 
canals ;  whereas  they  are  eflentially  difierent ;  for  toils 
are  an  incorporeal  hereditament,  and  have  no  local  cor- 
poreal eziftence  fo  as  to  be  the  fubjed  of  rate  until  they 
become  due.  Then  we  have  been  prefled  with  the  cafe 
of  ^ex  V.  SeulcoaUs^  where  it  was  holden  that  the  com- 
miffioners  in  whom  a  dradnagie  was  vefted  were  not 
rateable;  but  that  was  fo  holden  upon  the  principle 
that  where  there  b  not  a  fcintilla  of  benefit  derived  from 
the  occupation,  the  property  is  not  rateable :  there  the 
commilfioners  were  merely  fervants  of  the  public^  havmg 
no  divifible  fund  in  their  hands  rither  as  truftees  or  to 
thm  own  benefit,  and  deriving  no  advantage  from  the 
drainage  ;  and  the  only  perfons  benefited  by  it  were  the 
owners  of  lands  in  other  pariihes.  In  RiK  v.  Baib  it  was 
aflumed  in  the  decifion,  that  the  water  was  the  fnbje& 
of  rate  in  the  parilh  where  it  was  impounded  in  the 
refervoirs ;  the  only  queftion  there  being,  whether  the 
corporation  were  rateable  in  that  parilh  to  die  extent  of 
all  the  profits  received  by  them,  or  whether  the  rate 
ought  not  to  have  been  fSramed  with  reference  to  the  con- 
tributory profits  derived  to  the  company  in  other  pariihes. 
"Without  gmng  farther  into  the  feveral  cafes  upon  this  fub- 
jeA,  and  feelmg  no  difpofition  to  overrule  the  caf^  of 
Rex  V.  Miller^  I  think  there  is  no  doubt  that  the  feffions 
have  come  to  a  right  decifion.  The  property  is  locally 
valuable  in  the  pariih  where  it  is  rated,  although  that  value 
is  derived  from  extrinfic  circumftances,  and  although  die 
profits  are  aftually  received  elfewhere. 

M  m  3  Gross 
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Grose  J.  No  perfon  confidering  this  cafe  can  en* 
tertain  a  doubt.  It  is  admitted  that  the  fpring  and  the 
land  in  which  it  rifes  are  the  freehold  of  the  company^ 
and  in  their  occupation.  The  only  queftion  is^  whether 
It  is  a  beneficial  occupation.  Upon  that  fubje^i  there 
cannot  ht  a  reafonable  doubt ;  for  it  is  dated  in  the  cafe^ 
that  the  land  including  the  fpring  is  worth  300/.  per 
annuttii  and  that  the  company  do  derive  a  confiderable 
profit  from  it.  It  would  be  ftrange,  therefore,  if  the 
Court  fliould  hold  that  it  is  not  rateable.  I  cannot  dif«* 
tingui(h  this  cafe  from  the  common  cafe  of  land  on 
which  corn  grows.  In  fuch  cafe  the  land  is  aflefied 
according  to  its  value,  and  that  value  is  eftimated  ac«- 
cprding  to  that  which  it  produces :  fo  here  the  land 
produces  a  fpring,  and  the  v^Iue  of  it  is  to  be  computed 
according  to  the  benefit  which  the  fpring  produces  to 
the  company.  I  fay  nothing  as  to  the  quantum  of  thte 
rate,  that  being  a  queftion  wholly  in  the  difcretion  of 
the  feflions :  here  we  have  only  to  decide  on  the  rate^ 
ability  of  the  property. 


Le  Blakc  J.  The  queftion  arifes  on  the  validity  of 
a  rate  made  for  the  liberty  of  Little  AnvwelU  By  that 
rate  the  Ne^  River  Company  are  rated  for  land  at  a 
certain  fum ;  which  rate  is  impofed  on  them  z%  occu- 
piers of  local  corporeal  property  within  the  liberty.  No 
rule  is  clearer  than  this,  that  it  is  not  the  bufinefs  of 
this  Court  to  enter  into  inquiries  as  to  the  value  found 
by  the  feflions,  whether  it  be  eftimated  at  too  high  a 
rate  or  not.  The  feflions  may  poflTihly  have  put  too 
high  a  value  on  the  property,  but  with  that  queftion  this 
Court  does  not  interfere,  nor  indeed  is  it  fttbmitted  to 
US.    The  only  queftion  upon  which  we  are  required  to 
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deliyer  our  opinion  is^  whether  this  property  be  rateable, 
and  whether  the  feffions,  in  forming  their  judgment 
on  that  point,  haye  taken  into  their  confideration  cir- 
cumftances  which  they  ought  not.  The  fiibjefl-matter 
of  the  rate  is  land:  and  the  cafe  dates  that  the  land 
taken  independently  of  the  fpring,  is  of  the  annual 
value  of  5/.  only ;  but  if  the  fpring  and  the  advantage 
derived  from  it  by  the  company  may  be  taken  into  con- 
fideration,  then  the  land  is  not  rated  at  more  than  its 
value.  That  brings  it  to  the  queftion,  whether  in  efti-* 
mating  the  value  of  land,  fomething  which  is  peculiar 
to  the  land,  and  makes  it  more  profitable  to  the  occupier 
than  if  it  were  away,  can  be  taken  into  confideration : 
and  that  queftion  has  already  been  determined  in  Rex  v. 
Miller f  which,  as  it  feems  to  me,  cannot  be  diftinguiflied 
from  the  prefent  cafe.  That  was  a  cafe  where  land^ 
being  rendered  more  produfliv'e  by  reafon  of  a  mi- 
neral fpring  arifing  within  it,  was  held  rateable  at 
fuch  increafed  value.  The  only  feature  of  diftinfbicm 
between  the  two  cafes  is  this,  that  here  the  company  do 
not  receive  any  of  the  profits  of  the  water  on  the  fpot, 
whereas  it  is  contended  that  in  Rex  v.  Miller^  it  may  fairly 
be  prefumed  (for  it  is  not  fo  dated  in  the  cafe)  that  the 
profits  were  received  at  the  fountain-head  in  the  parifli 
where  rated ;  but  does  it  make  any  difierence  to  the 
occupier  whether  he  takes  the  profits  of  his  land  by 
felling  the  produce  on  the  land  itfelf,  or  by  difpofing  of 
it  elfewhece?  Suppofe  a  man  occupying  land  out  of 
which  he  digs  brick-earth,  and  converts  it  into  bricks  in 
an  adjacent  pariCh  \  would  he  not  be  liable  to  be  rated 
as  for  brick-land  in  the  parilh  where  the  land  lies,  in 
the  fame  manner  as  if  he  had  fold  the  bricks  in  that 
pariih  ?  Particular  expreOions  taken  from  cafes  diffi-^ 
M  m  4  milar 
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milar  in  their  oircumftances  have  been  dwelt  upon,  £a 
order  to  imprefs  upon  the  Court  the  rule  that  there 
muft  be  a  beneficial  occupation  in  the  pariih ;  to  con* 
ftitute  which  it  is  faid  that  the  profits  muft  be  received 
there*  But  the  cafes  of  toDs  are  by  no  means  applicaUey 
which  are  only  of  value  at  the  place  where  they  become 
due,  and  not  like  land  which  is  of  a  certain  permanent 
value  in  the  place  where  it  is  fituate.  With  re(pe€t  to 
Rex  V.  Seuleoates^  that  cafe  proceeded  on  the  ground  that 
the  parties  rated  had  not  the  beneficial  occupation  of 
any  property  whatfoeyor  which  could  be  the  fubje£k  of 
rate ;  but  here  the  company  are  fpund  to  be  in  the  a&ual 
occupation  of  land  which  produces  a  profit.  Whether 
they  are  liabk  to  be  rated  in  every  parifli  through  which 
the  line  of  river  pafles  is  a  queftion  which  at  prefent  it  is 
not  neceflary  to  determine :  nor  is  it  material  for  us  to 
inquire  whether  the  feffions  have  made  a  higher  eftimatfe 
of  the  profits  than  they  ought  to  have  done.  It  is  fuf« 
ficient  for  our  decifion  that  it  is  found  by  die  cafe,  dut 
there  is  an  occupation  of  local  and  vifible  corporeal  pro- 
perty within  the  libertyi  which  is  rendered  of  greater 
value  by  reafon  of  the  fpring,  than  it  would  be  without. 
Under  thefe  circumftances,  unlefs  we  were  to  overturn 
the  cafe  oi  Rtxy.  Milter ^  we  muft  hold  this  property 
to  be  rateable. 


Batlet  J.  I  think  it  is  clear,  that  the  company  are 
liable  to  be  rated  for  the  fpring,  which  is  pan  of  the 
produce  of  the  land.  The  company  have  the  meads  of 
canying  this  produce  to  market,  where  it  affords  a  be- 
neficial return ;  and  it  can  make  no  difference  whether 
they  convey  it  along  a  canal  or  in  carts  and  waggons  or 
by  any  other  mode.    It  is  ftill  the  produce  of  the  Iand» 
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which)  when  brought  to  market,   produces  a  profit.        iSi3* 
The  cafe  of  tolls  upon  canals  is  perfedly  diftingiufhable,        ^'""'^ 
beeaufe  tolls  exift  as  local  vifible  property  in  the  parifli        4igmnfi 
where  they  accrue,  and  before  they  can  be  rated  all  the      ^ri)^k^ 
cafes  have  held  that  they  muft  exift  as  a  toll ;  but  this  is      Conpuiy. 
a  rate  on  land  fituate  in  the  paiilh.    The  fallacy  of  the 
argument  lies  in  applying  to  land  a  rule  applicable  to 
one  fpecies  of  intorporeal  property,  and  deducing  from 
thence  that  the  profits  of  land  muft  be  rated  in  the  parilh 
where  they  are  receired,  and  not  where  the  land  lies  \ 
and  that  this  company  is  liable  to  be  rated  in  diat  parifli 
to  the  full  extent  of  the  profits  received.    But  this  is 
not  a  rate  on  the  profits  which  the  company  acquire, 
but  on  the  land  which  they  occupy.    The  queftion  then 
is,  what  land  do  the  company  occupy  within  the  liber- 
ty, not  what  profits  do  they  receive  there ;  and  what  is 
its  annual  value.    It  appears  that  they  occupy  this  land, 
the  value  of  which  is  improved  partly  by  the  fpring, 
and  partly  by  reafon  of  channels  and  pipes  in  other  lands» 
through  which  the  water  is  conveyed  to  the  confumer. 
Perhaps,  therefore,  it  may  be  fair  diat  in  fixing  the 
quantum  of  rate  on  this  property  refpeft  fiiould  be  had 
to  the  benefit  which  refults  to  the  company  in  the  dif- 
ferent parifhes  through  which  the  water  is  conveyed. 
But  this  obfervation  applies  only  to  the  quantum,  with 
whith  we  have  nothing  to  do :  here  if  is  quite  clear  that 
the  company  have  a  beneficial  occupation  of  land  in 
Liah  AmwiUf  and  are  therefore  liable  to  be  rated. 

Order  of  Sefions  confinned. 
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r8i3»  exprefsly  veiled  in  the  tniftees  of  the  turnpike ;  but  ftilt 

*— —  it  muft  be  confidered  as  a  branch  of  the  turnpike.     In 

'^ag^^^  j;#x.v.  Elvet  (a)  it  was  fo  confidered,  although  the  words 

^ uiiu*of*''  turnpike-road  were  not  ufed  in  the  local  z£t. 

BUBWITB. 

Lord  Ellenbo&ough  C.  L  It  b  true  the  words  turn- 
pike-road did  not  occur  in  the  a£t  upon  which  Rex  v. 
Elvit  was  decided.  But  the  commiffioners  under  that 
z6t  were  tniftees  of  the  road ;  and  it  was  to  all  intents 
confidered  as  a  turnpike  road.  As  to  the  renting,  it  is 
enough  for  us  to  decide  on  the  doubts  which  the  feffions 
a&ually  entertained }  and  they  have  not  ftated  any  doubts 
'  upon  that  fubjeft  i  for  they  have  ftated  fimply  that  the 
pauper  rented  the  tolls,  which  muft  be  underftood  a 
legal  renting.  Then  the  only  queftion  remaining  isy 
whether  tolls  are  a  tenement.  There  is  no  doubt  that 
they  are  fo  generally;  but  it  is  faid  that  here  they  cannot 
be  fo,  becaufe  the  a  A  has  made  the  (hares  of  the  pro- 
prietors perfonal  eftate.  That,  however,  does  not  make 
them  lefs  a  tenement  in  the  hands  of  the  perfons  to 
.whom  demifed :  fuppofe  the  a£t  had  vefted  the  (hares  in 
die  proprietors  for  a  term  of  years,  they  would  ftill  have 
been  a  tenement 

Lk  Blavc  J.  In  RiM  v*  Elvet  the  Court  deemed  it 
a  tumpike->road ;  the  aA  enabled  the  commiffioners  to 
ere  A  turnpikes  on  the  high  road. 

Pir  Curiam^  Order  of  Seffions  confirmed. 

W  IX  A?/?,  93. 
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Gladstons  and  Others,   Affignees  of  Jambs  ^nd^. 
Sill   and   William  Watson^   Bankrupts, 
againji  Hadwen.  {a) 

nTROVER  .by  the  plaindfFs,  as  al&gnees  of  Sill  and  where  5.  ob- 

Watfonj  who  canned  on  trade  at  Liverpool  under  the  ^diange  from 

firm  of  Janus  Sill  and  Company,  againft  the  defendant,  J^^  ,  f^ao- 

for  the  recovery  of  the  value  of  diren  bills  of  exchange,  '^'  reprereou- 

amountine  to  i8io/.  i6s.6d.^  and  of  a  certain  ^raft  curity  given  by 

hixn  to  the  dc* 
drawn  by  the  defendant  on  his  own  bankers  for  2139/.  fendint  (which 

6s.  6d.,  and  of  two  B^uik  of  England  notes  for  5/.  each.  Tn  atopic  iSj* 

At  the  trial  at  Lanca/ler,  at  the  fummer  affixes  181 1,  a  J^^tdtyhTTin^ 

▼erdia  was  found  for  the  plaintifl^  for  .i8ao/.  i6s.  6d.^  ft&X^td  to  Aop 

^  '   ptyment,  in- 

'  fubjeft  to  the  opinion  of  the  Court  on  the  following  formed  the  de- 

/  **   fendant  that  he 

cafe  ;  had  repented  of 

On  Ihurfday  the  asth  of  Oaober  1810  James  iill  ap-  52S?.Md''h!!d 

plied  to  the  defendant  for  the  loan  of  8000A,  telling  him  ^^^^^^^ 

that  he  was  in  want  of  that  fum  to  meet  certain  accept-  ^^^  ^<^U  re- 

^       turn  them,  and 

ances  of  Sill  and  Co.,  part  of  which  would  be  due  on  three  days  af- 

Che  Saturday  and  part  on  the  Wednefdaj  following,  and  mitted  an  aa  of 

that  he  would  give  him  ample  fecurity.    The  defendant  a^er  whlS'he 

thereupon  delivered  to  Sill  bills  of  exchange  to  the  ^l!!^f^^i^^ 

amount  of  i86o/.  14/.  6J.,  and  alfo  a  draft  drawn  by  the  the  bills  (except 

defendant  on  his  own  bankers  for  the  fum  of  2139/.  been  difcount* 

6s.  6d.9  but  which  was  never  accepted,  and  received  Jtobanl^^ 

from  'Sill  as    the  fecurity  propofed  a    certain  paper  S^c^VScecdf  of 

writinir  addrefled  to  him  (the  defendant)  to  the  tenor  <*ich  <Ufcount, 

°  ^       -  '  and  the  defend* 

following ;  ^  ant  delivered 

back  the  feco- 
rity,  and  after- 
wards a  commiflion  of  bankniptcy  iflbed  againft  5.,  the  aflignees  under  which  commiflion 
braoght  trover  aninft  the  defendant  for  the  bilii  and  bank*notef :    Held  that  the  de« 
iendant  wai  entitled  to  retain  them. 

(«)  This  cafe  was  argued  at  Serjeants'  Itm, 
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1813.        comiiiHEoii  of  bankruptcy  ifltied  againft  Sili  and  Watfmf 
"""'"^        who  were  duly  declared  bankruptSi  and  an  aflicnment  of 

•ladstonc  c 

/t'^nfi  their  eftate  and  efie^ls  was  nuule  to  the  plaintiffsy  and 
the  defendant  converted  to  his  own  u£e  the  Ullsi  drafts* 
and  bank-notes  fo  receired  by  him. 

The  queftion  for  the  opinion  of  the  Court  is^  whether 
the  plaintifis  are  entitled  to  recorer:  if  they  are  fo  en* 
titiedy  the  verdi£l  is  to  ftand  for  1810/.  i6s.  6d.^  and 
io/.|  bodi  or  either  of  thofe  (iuns  as  the  Court  Audi 
direft :  if  not^  a  nonfuit  to  be  entered. 

RUtardfon^  for  the  j>UuntiffS|  contended  that  diis  cafe 
prefented  the  comnum  cafe  of  a  loan  upon  iecurity* 
which  fecurity  afterwards  turns  but  to  be  bad  \  and  that 
SiU  having  made  no  communication  to  the  defendant  of 
his  intention  to  refdnd  the  loan  by  returning  the  UUsy 
undi  after  he  had  determined  to  ftop  payment,  was  not 
then  in  a  condition  to  exercife  an  election.  The  promife 
to  return  the  bills  was  made  in  contemplation  and  upon 
the  ere  of  bankruptcyy  and  was  void  as  being  a  fraudu^ 
lent  preference  $  an<l  the  bills  were  not  returned  until 
a^er  the  bankruptcy;  and  eren  then  not  in  their  entire 
ftate^  but  after  one  of  them  had  been  difcounted}  which 
fliews  that  the  bankrupts  had  the  control  over  the  whole : 
the  defendant,  therefore,  had  no  right  to  retain  them. 
At  all  events,  he  is  not  entitled  to  the  two  bank-notes, 
for  by  difcounting  the  bill  the  bankrupts  made  the  pro- 
ceeds their  own,  whatever  may  be  the  right  as  to  the 
remaining  entire  bills,  and  they  had  the  bank-notes  in 
their  pofleffion,  order,  and  difpofition  at  the  time  of  their 
bankruptcy  withm  the  2i«f.  i.  c»  19.  But  that  the  pro* 
petty  in  the  whole  pafled  to  the  bankrupts  at  the  time 
of  the  firil  delivery  of  the  bills  to  Bill  by  the  defendant, 

may 
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mif  be  funher  illuftrated  by  analogy  to  cafes  in  the        1813. 
criminal  law.    Suppofe  the  queftion  had  arifen  upon  aki  ' 

indidlment  againft  SiU  for  a  felony,  and  it  had  appeared  againft 
that  he  obtained  thefe  bills  by  this  fraud;  could  there 
ha?e  been  a  doubt  upon  adjudged  cafes  that  he  would 
hare  been  entitled  to  an  acquittal,  on  the  principle,  that 
where  the  owner  intends  at  the  time  to  part  with  the 
property,  it  cannot  be  a  felony  ?  Perhaps,  tlierefore,  the 
defendant  could  not  have  maintained  trover  for  thefe 
bills  againft  the  banks^pts  themfelves,  fuppofing  them 
not  to  have  become  bankrupts ;  for  it  might  have  been 
faid,  that  he  had  actually  parted  with  the  property  to 
them }  but  admitting,  in  that  cafe,  that  the  bankrupts 
would  not  have  been  entitled  to  retain  by  reafon  of  their 
fraud;  ftill  innocent  affignees  maybe  entitled  to  hold 
for  innocent  creditors  where  the  t^krupt  would  not. 

Lkiledsle,  for  the  defendant,  infifted  that  the  delivery 
of  the  bills  to  Sill  worked  only  a  change  of  pofTeffion  and 
not  df  property.  It  was  obtained  by  fraud  and  under  a 
falfe  pretence  of  the  value  of  the  fecurity  given  in  ex- 
change; and  where  a  party  exchanges  one  thing  for 
another,  knowing  the  thing  that  he  offers  in  exchange  is 
not  his  own,  there  no  change  of  property  takes  place, 
but  only  a  mere  change  of  pofTeiGon.  Perhaps  no  cafe 
will  be  found  exprefsly  deciding  that  pofition;  yet  in 
6  Mod,  114.  Anon  ,  Holt  C.  J.  inclined  to  the  opinion  that 
a  fale  of  goods  on  credit  obtained  by  fraud,  would  not 
alter  the  property :  the  contrary  indeed  feems  to  have 
been  held  in  Parker  v.  Patrick  (a),  but  there  the  rights  of 
third  perfons  intervened  ;  and,  therefore,  fuppofing  that 

Vol.  I;  N  a  decifioa 
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1 8 1 3«  decifion  to  be  right)  the  general  rule  will  ftill  hold  good,  that 
— *"^  as  between  the  parties  themfelves  every  contra£l  founded 
BX^nft  in  fraud  is  void.  Even  a  fale  in  market  overt,  if  made 
by  covin,  will  not  bar  him  that  hath  the  right  (a).  The 
•  cafes  alluded  to  from  the  criminal  law  proceed  on  a 
rule  peculiar  to  cafes  of  felony,  and  altogether  foreign  to 
other  cafes }  which  rule  re.quires  that  there  (hould  be  a 
trefpafs  in  the  taking  before^  it  can' amount  to  felony ; 
but  a  delivery  obtained  by  fraud  may  be  fuch  as  does  not 
amount  to  felony,  and  does  yet  not  pafs  the  entire  pror 
perty  to  the  perfon  obtaining  the  delivery.  Perhaps  in 
this  cafe  the  delivery  of  the  bills  to  the  bankrupts  pafled 
to  them  a  qualified  property,  as  a  delivery  of  goods  b^ 
the  vendor  to  a  carrier  pafles  a  qualified  property  to  the 
vendee ;  yet  if  he  become  iiifolvent  the  vendor  may  ftop 
them  in  tranfitu.^  So  here,  the  transfer  being  incomplete, 
by  reafon  of  the  fraud,  the  condition  on  which  the  bills 
were  parted  with  altogether  fails,  and  the  contrad  be- 
coming a  nullity  ab  origine,  the  defendant  has  a  right  to 
get  back  his  bills.  Therefore  he  might  have  brought 
trover  for  them,  or  if  the  bankrupts  or  the  aflignees  had 
received  the  money,  aflumpfit  would  have  lain  againft 
them,  for  they  would  have  been  holden  truftees  for  the 
defendant,  and  as  fuch  bound  to  reftore  it.  In  Harrifon 
V.  Walker  {b)i  where  the  affignees  received  the  money  under 
circumftances  very  fimilar  to  the  prefent,  it  was  holden 
that  the^  owner  of  the  bills  might  recover  it  from  them 
in  an  a^iion  for  money  had  and  received.  Lord  Kenyan 
C.  J.  obferving  that  the  affighment  under  ^  commiiBon 
pafles  only  fuch  property  as  the  bankrupt*  is  confcien* 
tioufly  entitled  to.    Now  here,  as  between  the  bankrupts 

(#)  a  Jnfi.  713-    Sir  W.  jcnes,  164.  {h)  Ptake's  N.  P.  0,  ill. 
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and  the  defendant^  a  court  of  equity  would  have  ordered 
the  bills  to  be  returned,  confidering  the  bankrupts  as 
truftees  for  the  drfehdant.  But  the  affignees  take  fub-  ^''^"^j''* 
jcA  to  all  equities  and  liens  which  would  have  attached'  Habweji. 
upon  the  property  in  the  hands  of  the  bankrupts  5  and 
only  take  what  the  bankrupts  are  confcientioufly  entitled 
to :  they  are,  therefore,  truftees  for  the  defendant,  or 
rather  they  do  not  take  at  all  i  for  the  bankrupts  had  no 
beneficial  intereft.  Neither  they  nor  their  aflignees  could 
have  maintained  any  ^£tion  on  the  bills,  becaufe  it  might 
have  been  proved  that  they  gave  no  confideration  for 
them  ;  Rees  v.  Marquis  of  Headfort  (a).  But,  laftly,  ad- 
mitting the  contradi  to  have  been  binding,  the  parties 
have  refdnded  it,  by  mutually  giving  up  the  fecurities  on 
^di  fide  \  and  although  it  is  faid  that  thi^  agreement 
was  made  in  contemplation  of  bankruptcy,  and  not  exe- 
cuted until  after  the  bankruptcy,  and  therefore  (hall  not 
prevail ;  it  will  be  found  that  that  rule  applies  only  to 
cafes  where  the  creditors  are  defrauded,  by  the  agree- 
ment, as  in  Barnes  v.  Freeland  (b)  \  but  if  it  be  fuch  as 
ought  in  confcience  to  be  performed,  the  aflignees  will 
be  bound  to  carry  it  into  eifeft.  With  refpe£l  to  the 
bank-notes,  there  feems  to  be  no  reafon  why  the  right 
to  them  {hould  not  follow  the  right  to  the  bills. 

Ricbardfon  in  reply.  It  will  be  found  that  the  prin- 
ciple on  which  the  cafes  of  felony  proceeded  is  general^ 
and  applies  as  well  to  cafes  of  contra£l,  as  to  other  cafes. 
The  principle .  is,  that  if  goods  or  money  be  delivered 
upon  a  contraft,  fuch  property  pafles  to  the  bailee  as  ' 
will  fatisfy  the  intention  of  that  contraft ;  therefore  if 

(tf)  %  Camph.  N.  ?.  a  574.  (*)  6  T.  A  8a 

N  n  2  delivered 
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I  fti  3.        delivered  with  the  intention  of  receivingthe  identical  thing 
""""~       back  again,  the  poffeffion  only  is  transfened ;  but  if  thens- 

Gladstonk  ^  . 

tffd/jf/  '  be  a  delivery  of  goods  on  fale,  or  of  bills  or  money  in  pay- 
ment or  upon  a  loan  outright,  or  upon  fecurity,  the  pro* 
perty  pafles.  Rex  v.  Parks  (a),  CoUmafCs  cafe  (*),  Athnfirfs 
cafe  (r).  Parker  v.  Patrick  (d)  was  an  exprefs  decifion  that 
the  property  pafTed  notwithftanding  the  goods  were  bb- 
tsdned  by  fraud :  and  in  Power  v.  We//f  (e)  it  was  held,  that 
fraud  in  a  warranty  made  by  one  party  to  a  contra£l  did 
not  enable  the  other  party  to  tefcind  it.  So  here  the 
defendant  trufted  to  a  warranty.  If  then  the  property 
once  vefted,  the  afiignees  cannot  be  zBeGted  by  any 
thing  done  afterwards  by  the  bankrupts  to  deveft  it; 
for  they  were  not  competent  to  bind  the  aiEgnees,  who 
reprefent  the  creditors  at  large,  aixd  not  merely  the  bank- 
rupts, and  derive  their  title  by  law  through  the  aiEgn- 
ment  of  the  commiilioners  i  and  even  if  the  bankrupt 
has  the  order  and  difpofition  of  property  without  the 
right  at  the  time  of  his  bankruptcy,  no  fubfequent  aA 
of  his  can  zSeGt  the  rights  of  the  aflignees.  In  Hartop 
V.  Hoare  (/),  the  defendant  was  held  liable  for  jewels 
pledged  to  him,  becaufe  the  party  pledging  them  had  no 
right  to  bind  the  plaintiff,  whofe  property  they  were. 
As  to  the  right  of  ftoppage  in  tranCtu,  that  is  founded 
on  an  implied  provifo  in  every  contra£l  of  fale,  that 
until  the  goods  are  paid  for  the  feller  may  refume  them  y 
but  there  the  right  muft  be  exercifed  before  the  goods 
come  into  the  hands  of  the  vendee.  With  refpeft  to 
Harrifon  v.  Walker^  perhaps  what  is  reported  to  have 
been  faid  by  Lord  Kenyan  goes  fomewhat  too  far  1  for  a 

(«)  s  E.ifi't  P.  C.  671.  (*)  Tb.  6^%.  (0  ih.  673. 

(rf)  5  r.-R.,  175-  (')  -Ociif/.  »4,  innet,    S.C.  Cowp.ZiS. 

if)  iWHf'^    3^1^44*    ^^.1187. 
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legal  title  is  fufficient  foraiEgnees;  and  the  cafe  itfelf        1813. 
it  not  in  point,  becaufe  there  the  bills  did  not  come  to       ' 

Gladstonk 
hand  until  after  the  bankruptcy.  Mgait^ 


Had  WIN* 


Lord  Ellenb'okough  C.  J.  If  there  had  been  no 
bankruptcy  in  this  cafe,  it  is  quite  clear  that  Sill  and 
Watfon  could  not  have  maintained  any  a£lion  againft  the 
defendant,  who  has  only  got  back  by  confent  what  one 
of  them  obtained  from  him  by  fraud.  How  far,  the 
bankruptcy  having  intervened,  the  aflignees  are  identified 
with  the  bankrupts,  is  a  different  queftion.  There  are 
cafeis  which  the  Court  certainly  would  not  adopt  without 
fome  limitation. 

The  cafe  was  referved  for  confideradon,  and  on  this 
day 

Lord  Ellenborough  C.  J.  delivered  the  judgment  Oi 
the  Court.  After  dating  the  fa£l8  of  the  cafe,  his  Lord- 
ibip  faid :  The  queftion  is,  whether  Sill  and  Co.  had 
fuch  a  property  in  the  bills  of,  exchange,  &c.  as  pafled 
to  their  aflignees.  We  are  of  opinion  that  they  had  not. 
In  this  cafe  bills  were  obtained  by  the  bankrupt  (Silt) 
under  a  falfc  pretence  of  giving  the  defendant  an  ample 
fecurity,  by  delegating  to  him  a  right  to  hold  coffee; 
whereas  the  coffee  (which  was  the  fecurity  pretended  to 
be  given)  was  the  property  of  another  perfon,  over  which 
Sill  had  no  control  or  lien,  or  if  he  had,  had  before 
pledged  it  in  favour  of  another  creditor.  The  bilb- 
therefore  appear  to  have  been  obtained  by  a  criminal 
fraud.  It  has  been  argued,  indeed,  on  behalf  of  the 
aflignees,  that  the  property  vetted  in  them  under  the 
^ommiflion }  and  in  fupport  of  the  argument  it  is  fup- 
Nn  3  pofed 
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1813.        pofed  that  by  analogy  to  cafes  in  the  criminal  law,  the 
property  may  be  confidered  as  haYing  pafled  from  thtf 
agdnfl        defendant  to  Sill  and  Co. :  but  if  it  did,  it  was  under 
fuch  circumftances  as  a  court  of  equity  on  a  bill  filed 
would  haye  dire£led  the  property  to  be  reftbred*    If 
that  be  fo,  we  think  it  would  be  ufelefs  for  a  court  of 
law  to  permit  that  to  be  recovered*  which  could  not  be 
retained  one  moment.    In  Scott  v.  Surtnan  (^r),  Willa  C.  J. 
fays,  <<  My  notion  is,  (and  that  opinion  is  confirmed  bj 
many  authorities  cited  by  Mr.  Durnford  in  a  note,)  that 
•      affignees  under  a  commiffion  of  bankrupt  are  not  to  be 
confidered  as  general  aflignees  of  all  the  real  and  per* 
fonal  eftate  of  which  the  bankrupt  was  feifcd  and  {)of« 
fefled,  as  heirs  and  executors  are  of  the  eftate  of  their 
anceftors  and  teftators;  but  that  nothing  vefts  in  thefe 
aflignees  even  at  law  but  fuch  real  and  perfonal  eftate 
of  the  bankrupt  in  which  he  had  the  equitable  as  well 
as  legal  intereft,  and  which  is  to  be  applied  to  the  pay- 
ment of  the  bankrupt's  debts.     And  I  found  this  opi- 
nion both  on  the  reafon  and  juftice  of  the  cafe,  and  like- 
wife  on  the  feveral  ftatutes  made  concerning  bankrupts 
which  relate  to  this  point.     As  to  the  reafon  of  the  cafe, 
I  rely  upon  the  rule  concerning  circuity  of  zGiion.    For 
I  think  it  would  be  abfurd  to   fay  that  any  thing  (hall 
reft  in  the  aflignees  for  no  other  purpofe  but  in  order 
that  there  may  be  a  bill  in  equity  brought  againft  them, 
by  which  they  will  be  obliged  to  refund  and  account, 
I  and  according  to  the  cafe  of  Burdett  v.  JFillett,  will  like- 
wife  haye  cofts  decreed  againft  them,  and  fo  the  efie^ls 
of  the  bankrupt^  which  ought  to  be  applied  to  the  dif- 
eharge  of  his  debts,  will  be  wafted  to  no  purpofe  what- 
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felper.**  On  thefe  principles^  and  on  the  authority  of  the 
tafes  cited|  we  are  of  opinion  that  the  aflignees  are  not 
Entitled  to  recover  this  property,  which  if  they  wef e  to  t^ainft 
recover,  a  court  of  equity  would  compel  them  to  reftore^  ^*^* 
but  that  the  defendant  is  entitled  to  retain  it.  A  dif« 
tin£lion  has  been  raifed  in  argument  as  to  die  bank- 
notes, and  it  has  been  urged  as  to  them  that  although 
the  aflignees  might  have  no  right  to  the  bills  as  long  as 
they  remained  undifpofed  of,  yet  they  are  entitled  to 
the  proceeds  when  difcounted ;  but  we  think  that  as  the 
bank-notes  were  not  mixed  with  the  reft  of  the  bank* 
rupt*s  property,  and  are  capable  of  being  diftin6Uy 
traced,  they  ftand  in  the  fame  pofition  as  the  bilk  them* 
felves,  and  therefore  cannot  be  recovered. 

Judgment  for  Defendant. 


Leycester  and  Others  againfi  LockwooD.       ^"^^.  .  , 

^      "^  May  JiSth.* 

(COVENANT  by  the  plaintifiii,  as  furviving  partners  whew  the 

of  Stamp  Brook/bank,  and  Thomas  Hankey,  deceafed,  f^oit^bydced 

for  non-paynjent  of  an  annuity.    The  deed  fet  forth  on  ^antcwaUhU 

oyer,  which  was  dated  the  25th  of  June  1793,  and  made  ^^^^^^^^^^ 

between  one  Francis  Boynion  of  the  firft  part,   Teter  10,000/.,  in 

^  ,  •  *       tiuftforhim. 

Jlcllom  and  the  defendant  of  the  fecond  part,  and  the  fblf  until  de- 

plaintiffs  and  their  deceafed  partners  of  the  third  part,  mentrand^aftcr 

recited  deeds  of  leafe  and  releafe  of  the  ift  and  2d  of  f^fr^h^rcoTt 

the  arreirf ,  ftCt 
and  after  re- 
taining the  arrears,  llpon  farther  tnift  for  himfelf :  Held  that  a  memorial,  which  dated 
that  the  intereft  of  the  io,oco/.  was  by  the  deed  conveyed  to  the  granceev  upon  the  trmfts 
thereby  Jeclared^  was  dcfeAiYe ;  ahhongh  the  grantor  had  not  the  legal  eOate  in  the  inte* 
fcfl  of  the  lOkOCOi^  at  tlie  time  of  hia  cooTeyAnce  of  it  to  the  grantees,  but  the  fame  was 
Tcfled  in  trnfleetin  trud  for  him  after  deducting  ceruin  anntwlf»yments,andtht  trofUt^ 
did  fivt  join  io  conveying  their  intereft  to  the  grantees. 

N  0  4  M^ 
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Maj  17889  by  which  certain  eftates  of  B^ynton  weif 
conveyed  to  P.  Ackhm  and  the  defendant,  as  truftees,  to 
0gainft         f<sU  and  pay  off  two   mortgages,    and  after  payment 

LacKwooo.  thereof  to  inveft  10,000/.  at  intereft",  and  out  of  the 
intereft  to  pay  Lydiay  the  wife  of  Boynt^n^  200/.  a«year 
during  the  joint  lives  of  Lydia  and  Boynton  s  reciting 
alfo,  that  Acklom  and  the  defendant  fold  the  faid  eftates, 
paid  off  the  mortgages,  and  retained  10,000/.,  and  had 

^  lent  out  the  fum  of  4000/.  at  intereft  upon  mortgage, 

and  alfo  6000/.,  the  refidue,  to  the  defendant  upon  the 
}ike  fecurity  \  reciting  alfo,  that  through  miftake  it  was 
not  declared  in  the  deed  of  1788  that  the  reCdue  of  the 
yearly  intereft  of  the   io,ooo/.,  after  payment  of  the 
20o/.  to  Ljdtaj  was  to  be  paid  to  Bojpiton^   the  faid 
Acklom  and  defendant  covenanted  to  ftand  poflefled  of 
fuch  refidue,  (after  payritent  of  200/.  and  a  further  fum 
of  20/.  agreed  to  be  allowed  to  Lydia,)  in  truft  for 
Boynton  during  the  joint  lives  of  himfelf  and  wife,  and 
to  pay  the  fame  to  him  or  as  he  ihould  dire£l  or  ap- 
point, and  in  cafe  he  fhould  furvive  his  wife,  .then  to 
pay  the  whole  intereft  to  him  for  his  life,  (after  deduct- 
ing an  annual  fum  not  exceeding  260/.  for  the  mainte- 
nance of  children  })  reciting  alfo  that  Boynton,  on  the  a2d 
of  February  1 793,  agreed  with  the  plaintiffs  and  their  de- 
ceafed  partners  for  the  fale  of  an  annuity  of  iioA  tot 
his  life,  and  on  the  3d  of  June  1793  ^^^  ^^  ^^^  of  an* 
other  annuity  of  30/.  for  his  life,  and  that  it  had  been 
agreed  to  cohfolidate  the  two  into  one  annuity  of  T40A1 
payable   quarterly,    and  for  that  purpofe  Boynton  had 
giv^n  a  bond  and  warrant  of  attorney  thereon  to  the 
plaintifis  and  their  deceafed  partners,  conditioned  for  the 
payment  of  the  faid  annuity ;  the  f^d  Boynton  thereby 
conveyed  to  the  plaintiffs  and  their  deceafed  partners 
4  tbe 
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the  intereft  of  the  two  principal  fums  of  6ooo/.  and 
4000/.  fecured  by  the  faid  mortgages)  after  payment 
thereout  of  fuch  yearly  fums  as  aforefaid^  and  all  the     ^*L"^** 
eftate,  &c.  of  Boynton,  or  of  any  perfon  in  truft  for  him,     Lockwooi^ 
in  the  intereft  of  the  faid  loiooo/.,  or  any  part  thereof, 
to  hold  the  fame  in  truji  for  bim  until  default  in  pay- 
ment of  the  annuity^  and  after  default  in  truft  to   retain 
thereout  the  arrears  and  expences  incurred  hy  reafon  of 
the  nonpayment,' and  after  retaining  the  fame  then  upon 
trufl  thai  they  fbould  pay  the  refidue  to  Bo jnton ,  or  fuei  - 
perfon  as  he  fbould  appoints     and  the  better  to  enable 
the  plaintiffs  and  their  deceafed  partners  to  recover  the 
payment  of  the  intereft  fo  ailigned,  Boynton  appointed 
them  his  attoniies,  and  in  his  name  or  their  own  names 
to  fue  for,  recover,  and  receive  the  fame  from  P.  Ach^ 
km  and  the  defendant  or  the  furvivor,  to  give  receipts 
for  the  fame,  and  to  bring  afiions  or  fuits  in  his  or  their     \ 
name  for  that  purpofe:  and  the  defendant  and  P.Ack^ 
km  jointly  and  feverally  covenanted  with  the  plaintiffs 
and  their  deceafed  partners  to  pay  out  of  the  intereft  of 
the  io,ooo/.  truft  monies  the  faid  annuity  of  140/.  during 
the  life  of  Boynton,  &c. 

There  were  feveral  pleas  upon  which  obje£lions  were 
raifed  and  difcufied  in  the  courfe  of  the  argument ;  but 
as  'the  Court  ultimately  decided  upon  one  alone,  it  is 
only  material  to  ftate  fo  much  of  the  laft  plea  as  gave 
rife  to  that  objeAion.  That  plea  ftated  that  no  other 
than  the  following  memorial  was  inroUed.  It  then  fet 
forth  the  memorial  verbatim,  which  was  a  memorial  of 
the  bond,  warrant  of  attorney,  and  indenture  (25th  June 
1793,)  declared  upon,  as  to  which  indenture,  after 
ftating  the  parties  thereto,  and  grant  of  the  annuityi  &c.' 
it  went  on  thus :  <«  which  faid  annuity  is  by  tl^e  faid 

indea- 
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indenture  farther  fecured  by  and  out  of  the  intereft  alii! 
annual  produce  of  two  feveral  principal  fums  of  5oooA 
'^MoiMft^^  and  40P0/.  fecured  by  the  feveral  mortgages  in  the  faid 
LocKwoon.  indenture  recited  and  defcribed,  &c.  and  which  intereft 
or  annual  produce  is  and  are  by  the  faid  indenture 
alBgned  and  conveyed  unto  the  faid  plaintifls  and  their 
deceafed  partners,  upon  the  trufis  thirebj  declared**  De* 
murrer  and  joinder. 

B&wen  in  fupport  of  the  demurrer,  upon  the  objec- 
tion that  this  memorial  dates  the  intereft  of  the  two 
principal  fums  of  6000L  and  4000/.  to  be  conveyed  to 
the  plaintiffs  upon  the  trufts  in  the  indenture  declaredf 
without  ftating  what  thofe  trufts  were,  admitted  that 
fince  the  cafes  of  Denn  v.  Dolman  (a),  Defenfans  r« 
CfBrjen  (i)»  and  Defaria  r.  Sturt  {c)f  he  Could  not  con-* 
tend  that  if  trufts  be  created,  they  need  not  be  dif« 
dofed  in  the  memorial;  but  he  fubmitted  that  here 
no  truft  was  created,  becaufe  no  eftate  paffed  to  the 
pbintiffs.  Achlom  and  the  defendant. ftood  pofiefled 
of  the  whole  of  the  intereft  on  the  10,000/.  as  truftees 
during  the  life  of  Boynton^  and  they  have  not  joined  in 
afligning  over  any  part  of  it  to  the  plaintiffs.  Boynton 
alone  afllgns  to  them }  and  executes  a  power  of  attorney 
to  enable  them  to  recover  the  intereft  in  his  name  as  k 
becomes  due,  which  would  have  been  perfe£lly  nuga« 
tory  if  the  affignment  vefted  the  intereft  in  the  plaintiffs  as 
truftees.  If  this  had  been  a  leafehold  eftate,  Boynton  would 
have  been  the  ceftui  que  truft,  and  as  fuch  <:ould  have 
conveyed  no  legal  intereft  to  his  ailignee  by  this  affignmenu 
In  Denn  v.  Dolman,  Afkenu  v.  Mackreth  {d),  and  the  other 
caff  81  there  was  a  good  conveyance  of  the  legal  eftate  to 

(4)  57'.ie.64i.  {h)  3^^AS59' 

{$)  %  Taunt,  aii*  (4  I  ^^'  ^'^*  2>4* 

the 
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the-  truftees,  whereas  here  the  only  parties  competent  to 

alEgn  did  not  join  in  the  aflignment.     Boynion*s  afCgn- 

ment  could  at  the  utmoft   only  give  a  power  to  the         agaiuft 

grantees  to  diftrain,  but  fuch  a  power  is  not  required 

to   be   fet  out  [a)   in  the  memorial.      If  the  grantees 

are   truftees   at '  all,   they  muft   be  truftees  for  them* 

felves,   which  is  not  a  very  ufual  courfe  of  exercifing 

trufts. 

Coltman  contra.  If  the  argument  were  tenable  that 
this  aflignment  by  Boyntm  to  the  plaintiffs  conveyed  to 
them  no  eftate,  becaufe  it  was  a  mere  truft  eftate  in  A, 
and  therefore  required  no  memorial,  it  would  afford  an 
eafy  mode  of  defeating  the  provifions  of  the  annuity 
aft  (A).^  The  grantor  of  an  annuity  would  have  nothing 
to  do  but  to  convert  his  legal  into  an  equitable  eftate,  and 
then  he  might  aflign  in  truft  what  portion  of  it  he 
plcafed  without  the  neceffity  of  a  memorial.  The  fame 
argument  would  alfo  have  been  an  anfwer  to  feveral  of 
the  objections  taken  to  the  memorial  in  Bradford  v.  Bur- 
land(c)y  becaufe  there  the  eftate  on  which  the  annuity 
was  fecuredwas  the  truft  eftate  of  the  wife,  and  it  might 
therefore  have  been  faid  that  no  memorial  was  necef- 
fary ;  but  it  does  not  appear  that  any  fuch  Anfwer  was 
attempted  to  be  given  ;  and  in  that  cafe  the  Court  were 
ftrongly  imprefied  with  the  objeftion,  that  the  truft  in 
favor  of  the  grantor  of  the  annuity,  until  default  in  pay-  ■ 
ment  and  20  days  afterwards,  was  not  truly  ftated  {d). 
Here  the  plaintiffs  are  truftees  for  £.,  as  well  until 
default  in  payment,  as  alfo  after  the  arrears  are  fatisfied. 

(tf)  Per  Mansfie/d  C.  J.  Dtfaria  ▼.  Stttrf,  %  Taunt,  agz. 

\h)  17  G.  3.  c.  a*.  (0  14  £oft,  4<y.  (d)  /W  461. 

And 
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1813.        ^"^  ^^^^  ^^^  '^^^  merely  refuldng  trails,  but  are  ei« 

— —         prefsly  created  by  the  deed  j  and  though  it  may  be  faid 

^*I2»"*     tljat  they  would*  have  by  law  refulted  without  any  fuch 

X.0CKW000.     exprefs  provifion,  that  will  not  make  it  lefs  requifite 

that  they  ihould  be  dated  in  the  memorial.     In  Defmfans 

T.  CyBryen(a)i.Ae  truft  was  of  that  nature,  and  yet  the 

omiflion  was  held  fatal }  and  in  Taylor  v.  Johnfm  (i),  a 

memorial  omitting  a  truft  in  favour  of  the  grantor  until 

default  in  payment  of  the  annuity,  was  holden  to  be 

dcfe&ive ;  and  Lanvrence  J.  obferved,  ••  that  the  memo* 

rial  ought  to  have  ftated  all  the  trufts  contained  in  the 

deeds  for  fecuring  the  amiulty  \  as  well  thofe  which  were 

intended  for  the  benefit  of  the  grantor,  as  thofe  for  the 

.  benefit  of  the  grantee." 

Bowen  In  reply,  enforced  his  former  obje&ion  to  the 
plaintiffs  being  truftees,  as  well  from  the  inconfiftency 
of  their  being  traftees  for  themfelves,  as  from  their  being 
treated  in  every  other  part  of  the  deed,  except  where 
thefe  fuppofed  trufts  were  created,  as  grantees  only.  In 
all  the  cafes  referred  to  an  intereft  was  vefted  in  diird 
perfons  as  truftees  for  the  purpofes  of  the  .deed,  and 
therefore  it  was  holden  that  the  memorial  muft  dif- 
clofe  the  trofts;  but  in  this  cafe  no  fuch  intereft  is 
created. 

Lord  Ellenborough  C.  J.  If  this  were  res  integra^ 
I  fliottld  have  no  difficulty  in  pronouncing  the  memorial 
fttfitcient.  We  have  not  in  this  cafe  to  ftruggle  with 
the  aA  of  parliament,  but  with  decifions.  They  are  fo 
many  and  fo  potent,  that  I  feel  it  my  duty  to  look  into 

them 
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them  in  order  to  guide  myfelf  through  Ae  quickfands        18x3. 

which  they  have  oppofed  to  the  attainment  of  juftice  in        — — 

'  .  LiTctsTxm 

this  cafe.    The  a£l  of  parliament  is  very  fpecific,  and  isi         t^ainft  . 

meant  for  a  clerk  to  execute,  and  not  for  an  acute  ®^*^®® 
lawyer.  It  requires  that  the  memorial  fliall  contain  the 
day  and  year  when  the  deed  bears  date ;  the  names  of 
the  parties,  and  for  whom  any  of  them  are  truftees,  and 
of  the  witnefles ;  the  annual  fum,  and  the  name  of  the 
perfon  for  whofe  life  the  annuity  is  granted^  and  the 
confideration  of  granting  the  fame ;  which  means  ex* 
prefs  confideration.  Thefe  are  the  feven  fpecific  requi« 
fites  of  the  a£l,  which  any  clerk  by  looking  into  the  deed 
may  find  without  difficulty.  But  on  the  words  «  for 
whom  any  of  them  are  truftees*'  a  fyftem  has  been 
engrafted  (improperly,  as  it  appears  to  me,)  by  a  feriei 
of  decifions,  viz.  Tay/or  v.  Johnjoft,  and  others.  In  de- 
ference to  thofe  authorities  we  feel  it  neceflary  to  look 
into  them>  left  we  fliould  difarrange  them,  or  in  any 
inftance  in  which  we  have  adopted  them,  contradid  ourr 
felves ;  happy  if  we  are  enabled  to  do  juftice  to  this  cafe» 
notwitbftanding  thofe  decifions. 

Cur.  adv.  vulU 

Lord  Ellemborough  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  a  queftion  arifing  upon  the  memorial  of  an 
annuity  deed.  By  that  deed,  F.  Boynttm  having  agreed 
for  the  fale  of  two  annuities  to  the  plaintiffs,  amounting 
together  to  140/.,  to  be  fecured  on  the  intereft  of  two 
feveral  fums  of  4000/.  and  6000L  vefted  in  AeUom  and 
the  defendant  as  truftees,  they  (the  defendant  and  jLkm 
hm)f  as  truftees,  covenanted  with  the  plaintiffs  to  pay    ^  \ 

the  faid  annuity  out  of  the  intereft  of  the  £ud  10,000/. 

UpOB 
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Upon  this  covenant  the  a£iion  is  brought  agatnft  the 
defendant  for  nonrpayment  of  the  annuity.    By  former 

LETCttTEA  ^  ^  r     r. 

i^mn/t         deeds  of  1788  certain  eftates  of  Bcynton  were  conTeyed 
to  Aekhm  and  the  defendant  on  truft  to  raife  lOjOOo/., 
.  inveft  the  fame  at  intereft,  and  pay  thereout  200/.  a-year 
to  LydiOi  the  wife  of  Bcynton.  The  10,000/.  were  raifed» 
.  and  laid  out  on  two  feveral  mortgages  of  4000/.  and 
6000/.)  and   Mrs.  Bcynton' s  annuity  was  increaied  to 
220/. )  and  the  truftees  covenanted  to  (land  poflefled  of 
the  refidue  in  truft  for  Boynton.    By  the  annuity  deed 
they  are  not  made  grSmtors  of  the  annuity,  nor  do  they 
aflign  their  intereft  to  the  plaintiffs  (the  grantees),  but 
only  covenant  to  pay  the  annuity ;  but  Boynton  conveys 
all  his  eftate  in  the  intereft  of  the  two  feveral  fums  of 
6000L  and  4000/.  to  the  plaintiffs,  in  truft  for  himfelf 
until  default  in  payment  of  the  annuities,  and  in  cafe  of 
default  to  retain  to  themfelves  the  arrears,  and  after 
retaining  the  fame. upon  farther  truft  for  his  benefit. 
The  memorial,  inftead  of  fpecifying  thefe  trufts,  only 
ftates  that  the  intereft  or  annual  produce  is  by  the  in- 
denture afligned  to  the  plaintiffs  upon  tie  trufis  thereby 
declared.    This  omiflion  in  the  memorial  is  the  main 
obje£tion  on  which  the  defetidant  relies.     And  on  con- 
fideration  we  feel  ourfelves  conftrained  by  the  authorities 
to  yield  to  it.     The  cafes  of  A/kew  v.  Mackrethj  Def- 
enfans  v.  O'Bryefi,   and  Bradford  v.  Bur/and  all  decide, 
'  that  if  trufts  be  created  in  an  annuity  deed,  the  terms 
^   and  provifions  of  fuch  trufts  muft  be   fct  forth  in  the 
memorial.     In  this  cafe  the  furplus  intereft  of  Boynton  is 
afligned  upon  trufts  to  the  plaintiffs,  and  there  are  no 
trufts  fpecified  in  the  memorial.     It  has  been  argued 
indeed  for  the  plaintiffs,  that  the  aflignment  really  pai&d 
BOthing,  and  therefore  that  it  was  unneceflary  to  memo- 
rialize 
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rialize  the  tnifts  diereby  created.  But  we  thibk'  it  a 
mifconception  to  hj  that  it  pafled  nothing,  for  th^ 
.grantees  were  thereby  entitled  to  fue  the  defendant  and  ^^J^ft'^ 
jtcU^m  in  the  name  of  Boynton  /  and  where  an  annuity  ^^^^^^* 
deed  creates  a  truft  to  fecure  the  annuity  in  favour  of 
the  grantee  himfelf,  although  it  is  derived  through  th^ 
medium  of  a  third  perfon,  it  is  notwithftanding  a  truft. 
For  thefe  reafons  we  think  the  memorial  defeftive. 

Judgment  for  the  Defendant* 


Steveksok  and  Another,  Aflignees  of  Collis,  ^'^^^^ 
a  Bankrupt,  again^  Blakelock,  Gentleman. 

HTROVER  for  an  indenture  of  leafe ;  there  were  two  An  attorney 
counts,  one  upon  a  converGon  before  the  bank-  hisgederal* 
ruptcy,  laying  the  property  in  the  bankrupt;  another  J*«^"ofhb 
laying  the  property  in  the  plaintiffs  as  affignees  on  a  jlj^"^^^*^'^ 
conyerfion  after  the  bankruptcy.      Plea,  general  iffue.  *»>ndsintlie 

ooorfeofhis 

At  the  trial  before  Lord  Ellenbarough  C  J.  at  the  Lon^  profcrfiooal 
don  fittings  after  Trinity  term  1812,  a  verdidi  was  found  thereforewhera 
for  the  plaintiffs,  fubjeft  to  the  opinion  of  the  Court  fxSmt^^{^. 
upon  the  following  cafe :  "^^^  <"«  ff;  the 

For  fome  time  before  the  month  of  «/i//y  1800,  the  ^yj«!K  *  debt  f»r 

^    ^     ^'  which  an  cze- 

defendant  had  been  employed  by  the  bankrupt  in  various  cution  had 

matters  as  his  attorney  and  folicitor,  and  in  that  month,  hu  goods  at  the 

in  confequence  of  a  requeft  from  the  bankrupt,  made  the  attorney 

out  has  bill  for  the  bufinefs  fo  done,  upon  which  a  ba-  [J*^*^^**"*^ 

thereupon  deli- 
vered to  him  a 
leafe  which  had  been  depoTited  by  C  with  B,  as  a  Security  for  the  debt:  Held  that  the 
attorney  had  a  lien  on  it  for  his  general  balance  doe  from  C ;  and  that  fuch  iicn  was  not 
citinguiflied  by  his  having  taken  acceptances  from  C.  for  the  amount  of  that  balance 
before  the  leafe  came  to  bis  hands,  fome  of  thofe  acceptances  when  the  leafe  did  come  te 
his  bands  having  been  diflionorcd,  and  one  of  them  taken  up  by  the  attorney* 

lance 
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1813.        lance  of  300/.  appeared  to  be  due  to  him  ;  Imt  neither 
-  "~*^        that  bill  nor  any  other  was  ever  delivered  to  the  bank- 
«/<f<!^        nipt.    Upon  being  informed  however  of  this  balance  bj 
the  defendant,  the  bankrupt  requefted  him  to  draw  bills 
upon  him  for  'the  amount,  and  accordingly  upon  the 
25th  of  Auguji  1809b  the  defendant  drew  five  feveral 
bills  of  exchange  upon  the  bankrupt,  which  the  bank- 
rupt accepted,  all  dated  on  that  day,  and  payable  to  the 
defendant's  order,  which  bills  were  for  the  feveral  fums 
and  payable  at  the  feveral  times  following,  viz. :  one 
for  50/.  at  one  month  after  date,  due  28th*  September 
1809*,  another  for  50/.  at  fix  weeks  after  date,  due 
9th  OBober  1809  ;  another  for  xoo/.  at  two  months  after 
date,  due  28th  O^^jrr  1809}   another  for  50/.   at  70 
days  after  date,  due  6th  November  1809  s  and  another 
for  50/.  at  three  months  after  date,  due  28th  November 
1809.    The  two  firft  of  thefe  bills  were,  before  they 
became  due,  indorfed  and  delivered  by  the  defendant  to 
W.  and  £.,  to  .whom  he  was  indebted  in  the  whole 
amount.    When  they  became  due  they  were  diflionored 
by  the  bankrupt,  but  remained  in  the  hands  of  ff.  and 
5.  at  the  time  of  the  bankruptcy,  and  were  proved  by 
them  under  his  commiiBon.^    Thefe  bills,  however,  have 
fince  been  taken  up  by  the  defendant,  who  has  long  ago 
difcharged  his  debt  to  JF.  and  5.,  and  the  bills  are  now 
'in  his  hands.    The  third  bill  for  100/.  was  alfo  nego- 
ciated  by  the  defendant  to  C,  to  whom  he  was  indebted, 
but  this  being  likewife  difhonored  by  the  bankrupt  was 
returned  to   the  defendant  for  non-payment,  and  was 
taken  up  by  him  on  the  29th  QBober  1809,  and  has  ever 
fince  remained  in  his  pofleffion.     The  bankrupt  when  he 
gave  the  bills  exprefled  fome  doubt  whether  he  (hould 
be  able  to  provide  for  the  other,  two  at  the  time  when 

they 


IN  THE  Fifty-third  Tear  of  GEORGE  in,  537 

tbey  became  due,  and  requefted  the  defendant  not  to        18J3. 
circulate  them,  and  therefore  the  defendant  never  parted  ^  . 

with  them,  and  they  (till  remain  in  his  hands,  but  they  Miainfi 
did  not  become  due  till  after  the  bankruptcy.  In  Trinity 
vacation  1809,  three  writs  of  fieri  facias  iffued  againft 
the  bankrupt,  one  at  the  fuit  of  Barrow  and  others,  and 
two  at  the  fuit  of  other  perfons  ;  under  which  the  (heriff 
took  poflefliou  of  th^  bankrupt's  goods,  and  threatening 
to  fell  the  fame,  the  bankrupt  on  the  31ft  Offoier  1809 
idvifed  with  the  defendant  about  paying  the  debts  for 
which  the  execution  had  iflued,  and  gave  him  260/.  for 
the  purpofe  of  fatisfying  that  at  the  fuit  o£  Barrow  and 
others  }  and  on  the  following  day  the  defendant  paid  to 
the  folicitors  of  Barrow  and  others  the  260/.  in  difcharge 
of  their  debt,  and  thofe  folicitors  thereupon  delivered  to 
the  defendant  the  leafe  in  queftion,  which  had  been 
depofited  by  the  bankrupt  with  Barrow  and  others  as  a 
collateral  fecurity  for  their  debt.  Judgments  on  feveral 
cognovits  being  payable  on  the  6th  of  November,  the 
bankrupt  found  it  impoflible  to  continue  his  bufinefsi 
and  it  was  neceflary  for  him  to  fubn^it  to  a  conmiiflipn 
of  bankruptcy,  and  the  defendant  thought  it  advifable 
for  him  fo  to  do.  On  the  2d  of  November  the  bankrupt 
committed  an  a£t  of  bankruptcy,  and  a  commiffioa 
thereupon  iflued  under  which  the  plsunti£Fs  have  regu» 
larly  been  chofen  aiBgnees.  The  defendant  not  having 
before  delivered  his  bill  of  cods  to  the  bankrupt,  after 
the  bankruptcy  delivered  it  to  the  aflignees,  but  hig 
demand  upon  the  bankrupt  and  the  affignees  is  confined 
folely  to  the  300/.  before  mentioned.  The  bankrupt  waa 
legally  intitled  to  the  leafe  in  queftion,  which  is  ftill  in 
the  pofleflion  of  the  defendant,  and  which  wag  demanded 

V0I..L  .09  of 


Blakslock. 
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18x3*        of  him  by  the  phintifl^  before  this  af^ion  was  brought, 

^  but  he  refufed  to  deliver  it. 

Steven soK  ^   ^  ^ 

dgaittfl  The  queftton  for  the  opinion  of  the  Court  is,  whether 

under  the  above  circumftances  the  plaintiff's  are  entitled 

to  recover.     If  the  Court  (hould  be  of  opinion  that  they 

are,  then  the  verdiA  to  (land,  otherwife  a  nonfuit  to  be 

entered. 

Gifford  for  the  plaintiffs  ftated  the  queftion  to  be, 
whether  the  defendant  had  a  lien  upon  the  leafe  in  quef- 
tion for  any  part  of  his  demand  againit  the  bankrupt,  for 
which  the  bankrupt  accepted  the  bills  of  exchange ;  and 
contended  that  he  had  not,  firft,  becaufe  the  leafe  did 
not  come  to  his  hands  in  the  ufual  courfe  of  his  bufinefs,. 
but  as  a  ipecial  bailee  ;  and  fecondly,  becaufe,  admitting 
that  the  lien  would  otherwife  have  attached,  he  had  waived 
it  by  taking  the  bills';  and  the  lien  being  once  difcharged^ 
could  not  revive.  It  muft  be  admitted  that  an  attorney  has 
alien  on  all  papers  and  deeds  which  come  to  his  hands  in 
the  courfe  of  his  profeilional  employment  for  the  party ; 
but  then  it  is  for  the  attorney  to  ihew  that  the  papers  on 
which  he  claims  a  lien  did  fo  come  to  his  hands.  Now  it 
appears  that  the  leafe  in  queftion  was  received  by  him  fo( 
die  fpeciiic  purpofe  of  being  handed  over  to  the  bank- 
rupt from  Barrow  and  others,  for  which  purpofe  the 
defendant  was  rather  their  agent  than  the  agent  of  the 
bankrupt.  He  was  bound  therefore  to  deliver  it  over  to 
the  bankrupt  on  the  behalf  of  Barrow,  and  others,  from 
whom  he  received  it  for  that  fpecific  purpofe  alone.  It 
might  have  been  different  if  he  had  been  inftru£led  by 
the  bankrupt  to  demand  the  leafe.  Secondly,  as  to  the 
waiver ;  the  right  of  an  attorney  to  detain  papers  for  his 
general  balance  being  like  other  liens  a  right  which  arifes 

I  by 
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hj  implication  of  laW|  the  moment  a  fpecial  agreement  it        1813. 


ftTBVBirSOII 


entered  into>  that  right  ceafes.  This  is  fo  laid  down  in 
Z^RolL  Abr.  tit.  JuJHf.  pi.  i.  2.>  in  Chapman  ▼•  AlUn  (a)^  •x^ 
Brenan  v.  Currint  (*),  Collins  v.  OngUy  (r),  and  by  P^  amj,o« 
ham  C.  J.  in  the  Innkeepep^s  cafe  {d).  It  may  be  (aid  that 
thofe  were  all  cafes  of  antecedent  fpecial  contra^} 
whereas  in  this  the  fpecial  contraft  took  place  after  the 
Ken  attached  J  but  the  fame  thing  occurred  and  was 
much  confidered  in  Cawell  v.  Simffm  («)»  and  it  was  de- 
termined that  the  lien  no  longer  remained:  there  the 
I^rd  Chancellor  {aid  \  *f  if  the  lien  commenced  under 
an  implied  contraf^,  and  afterwards  a  fpecial  contrafl  is 
made  for  payment,  in  the  nature  of  the  thing  the  one 
contrail  deftroys  the  other,"  Great  inconfiftency 
would  follow, .  if  it  were  otherwife.  Suppofe  the  day 
after  the  bankrupt  had  given  the  bills  for  this  balance^ 
the  leafe  being  then  in  the  pofieffion  of  the  defendant^ 
the  bankrupt  had  demanded  it,  could  the  defendant  have 
in&fted  on  detaining  it  unlef^  he  was  paid  the  balance  ? 
How  would  that  be  confiftent  with  his  agreement  the  • 
day  before  to  tal^  fecuritieSy  poftponing  the  payment  to 
a  future  ^time  ?  It  may  truly  be  (aid,  therefore,  that  in 
the  nature  of  the  thing  the  one  contract  deftroyed  the 
other.  And  this  is  no  hardihip  on  the  defendant^  for  by 
obtaining  the  bills  he  got  a  better  fecurity,  viz.  by  the 
bankrupt's  difpenGng  with  the  taxation  of  his  bill. 
There  is  one  refpe£t,  however,  in  which  Cowell  v.  Sin^ 
fan  differs  from  this  cafe,  viz.  that  there  the  fecurities 
had  not  failed,  the  time  for  their  payment  not  having 
arrived ;  whereas  here  three  of  the  bills  were  due  and 


(4)  Crv.  Car.  171.  {h)  Saj,  R.  214. 

(c)  tSehvyn's  N.  P.  1x14.  $d  edit.  (d)  Telv.  67. 

U)  16  ^r/ 275. 

O  o  2  had 
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1813.        had  been  diflionored,  and  one  of  them  waa  aAually 
"  taken  up  by  the  defendant  hefore  the  leafe  came  to  hia 

^ainft  hands «  and  on  this  diftinflion  it  may  be  argued,  Uiat 
the  lien  was  only  gone  during  the  time  the  bills  had  to 
run>  but  on  their  difhonour  revived  ;  at  leaft  to  the  ex- 
tent of  the  bill  taken  up  by  the  defendant.  But  befides 
that  the  Lord  Chancellor  in  the  cafe  cited  faid  that  it 
makes  no.  difference  whether  the  fecurities  were  due  or 
not ;  fuch  an  argument  will  be  found  contrary  to  the 
whole  courfe  of  decifion,  that  a  lien  once  gone  cannot 
revive ;  and  although  that  dofkrine  has  been  moft  fre- 
quently applied  to  cafes  where  the  lien  was  gone  by 
parting  with  the  poffeffion,  yet  if  by  taking  the  fecurity 
it  be  alfo  gone,  there  feems  to  be  no  reafon  why 
the  fame  doArine  fhould  not  alfo  hold  good  in  this 
inftance. 

LittledaU  contr^.  It  is  immaterial  as  to  the  queftioi 
of  lien,  for  what  purpofe  an  attorney  receives  the  papers 
of  his  client,  provided  he  receives  them  in  the  ordinary 
courfe  of  his  bufinefs.  Here  that  appears  to  have  been 
the  cafe  %  for  although  it  is  faid  that  he  had  no  inftruc- 
tions  from  his  client  to  demand  the  leafe,  yet  it  was  his 
duty,  as  hiaattomey,  and  ading  for  his  intereft,  without 
any  exprefs  inftruAions  to  get  back  the  fecurity  when 
the  debt  was  fatisfied.  The  client  cannot  be  expeAed 
to  inftru6i  him  in  every  minute  particular;  and  it 
would  lead  to  fubtle  .  and  refined  diftin£lions,  if  the 
Court  were  in  all  cafes  to  go  into  the  queftion  upon  what 
occafion  particular  papers  were  put  into  the  attorney's 
hands,  before  they  decided  as  to  the  right  of  lien.  Ih 
Em  parte  Sterling  (a),  the  Lord  Chancellor  faid  that  in 

the 
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tiie  ordinary  cafe  of  lien  he  never  beard  oJF  a  qneftion 

of  that  fort  i  and  took  the  rule  to  be  whether  the  papers 

Stbtbnioh 
came  to  the  attorney  in  the  general  courfe  of  dealing        t^^nfi 

with  his  client.  On  the  fecond  point,  fome  of  the 
authorities  cited  are  very  ancient)  and  perhaps  they  lay 
down  a  rule  reftraining  the  right  of  lien  further  than  the 
modem  underftanding  warrants ;  but  however  that  may 
be,  they  do  not  bear  upon  the  prefent  cafe  :  for  in  all  of 
chem  the  exprefs  contraft  was  made  before,  here  it  was 
after  the  lien  commenced ;  and  the  rule  was  laid  down 
with  reference  only  to  the  particular  lien  to  whidi  tfat 
exprefs  contrad  applied,  and  not  to  a  general  lien.  In 
Cpwe/l  V.  Simpfon  the  Lord  Chancellor  feems  to  have 
applied  this  rule  to  a  general  lien ;  but  that  cafe  is  very 
diftinguiihable,  for  there  the  folicitors  had  not  only 
taken  fecurities  which  were  then  running  for  their  ba« 
lance,  but  had  got  a  judgment  for  it,  by  which  the  na- 
'ture  of  their  debt  was  totally  changed.  But  that  ded- 
fion  is  not  inconGftent  with  the  dodrine  th^t  the  lien 
may  be  fufpended  by  taking  the  fecurities,  and  revive 
upon  their  failure ;  and  there  is  not  any  authority  to 
fliew  that  in  fuch  a  cafe  it  is  gone  for  ever.  In 
the  cafe  pf  parting  with  the  goods  there  is  an  uncon- 
ditional relinquiihment  of  the  fubjed-matter  on  which 
the  lien  is  to  operate ;  but  taking  fecurity  amounts 
only  to  a  fufpenfion  of  the  demand  during  the  time  that 
fecurity  has  to  run.  So  if  a  man  diftrain  for  rent  ar* 
rear,  and  take  a  promiflbry  note  for  it,  although  he 
cannot  diftrain  again  before  the  note  becomes  due,  yet 
if  afterwards  the  note  be  not  paid,  he  is  remitted  to  his 
original  right.  The  Lord  Chancellor,  indeed,  in  giving 
judgment  in  Cowe/I  v.  Simpfon^  is  reported  to  have  faid 
that  whether  the  fecurities  are  due  or  not,  it  makes  no 
Oo  3  difference 
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difference;  but  that  was  an obfenration  vhich»  though 
entitled  to  all  refpefb)  it  may  be  remarked  the  cafe  did 
0Xai»fi        not  require.     As  to  the  fuppofed  immunity  from  tax^ 
Bla»»i.ock.    ^^  ^f  y^  ^^  ^j^^j^  ^^jjg  fecurities  are  faid  to  have 

given)  it  is  a  confequence  which  by  no  means  followed 
'  the  taking  of  them,  {a) 

Gifford  in  reply.  It  has  not  been  (hewn  that  the  leafe 
came  to  the  defendant's  hands  in  the  courfe  of  his  em- 
ploypeat  for  the  bankrupt ;  on  the  contrary,  it  appears 
that  it  was  without  his  knowledge :  but  if  it  were  other- 
wife^  no  cafe  has  been  cited  to  impugn  the  authority  of 
CawelJ  V.  Simeon.  As  to  the  argument^  that  all  the 
0I4  cafes  apply  to  particular  liens,  whereas  this  is  a 
general  lien ;  it  inay  be  anfwered,  that  then  they  apply 
a  fbrtiort  to  this  cafe,«becaufe  particular  liens  are  fa- 
.voured  in  law,  but  general  liens  are  taken  ftridly.  {i) 

Cur.  adv,  vu&m 

Lord  Ellenborough  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court. 

After  dating  the  material  hSts  of  the  cafe,  his  Lord- 
ihip  faid,  the  firft  queftion  which  arifes  on  this  cafe  is, 
whether  the  defendant  had  a  general  lien  as  attorney 
attaching  on  the  leafe  in  queftion.  Secondly,  fuppofing 
fuch  general  lien  would  otherwife  have  attached,  whe^ 
ther  it  is  not  precluded  from  attaching  by  the  fecurities 
^  taken.  The  iirft  impreflion  on  my  mind  was  that  the 
general  lien  would  not  attach.  The  leafe  did  not  appear 
to  have  come  into  the  poflefEon  of  the  defendant  as 
attorney  in  the  ordinary  courfe   of  bufmefs,   but  he 

(k)  3  S9f,  4r  FuL  494*  per  Ht^th  J.  in  Hcuihton  t.  MMtthrwu 

appeared 
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ippeared  rather  a  mere  bailee }  but  on  further  con-        1813. 
fideration  the  pofleflxon  feems  to  us  to  have  been  acquired        — ~^ 

Stevenson 

b;  the  defendant  in  the  courfe  of  his  profefEonal  bufinefs.  agahfi^ 
It  was  incident  to  his  duty  to  do  that  for  his  client, 
which  the  client,  if'  well  advifed,  would  have  done  for 
htmfelf.  It  became  his  duty,  therefore,  upon  difcharging 
the  debt  due  to  Barrow  and  others  to  receive  back  the 
leafe  which  was  pledged  as  a  fecurity  for  that  debt.  On 
the  receipt  of  it  for  his  client,  under  thefe  circumftance3» 
it  became  not  cmly  the  fubjedi  of  particular  lien,  but  alfo» 
as  one  of  the  papers  of  his  client,  fubjed  to  the  general 
lien.  We  are  of  opinion,  therefore,  that  the  general  lien 
attached.  Upon  the  fecond  queftion,  whether  the  lien 
was  gone  in  confequence  of  taking  the  fecurities,  the 
argument  for  the  plaintiffs  refts  principally  on  the  cafe 
of  C^vfdl  V.  $imf/on,  in  which  cafe  the  folicitors  for  the. 
defendant  had  taken  two  notes,  payable  with  intereft 
three  years  after  date,  for  the  amount  of  their  demand. 
The  Lord  Chancellor  obferved,  that  <<  the  folicitor  taking 
a  fecurity  which  has  three  years  to  run,  as  the  client 
may  have  occaCon  for  his  papers,  there  is  as  muchreafon 
that  the  lien  ihould  not  accompany  the  fecurity  through 
that  period,  as  in  the  inftance  of  a  trade }  and  the  con- 
clufion  is  equally  difficult  that  the  papers,  if  the  client 
has  occafion  for  them,  could  be  withheld/'  The  Lord 
Chancellor  afterwards  delivers  his  opinion,  that  <<  where 
thefe  fpecial  agreements  are  taken  the  lien  does  not 
remain."  I  take  the  general  rule  of  law  t6  be,  that 
where  there  is  an  exprefs  antecedent  contra^):  between 
the  parties,  a  lien  which  grows  out  of  an  implied  con^ 
tra£k  does  not  arife.  But  in  the  abfence  of  any  exprefs 
contraft,  there  may  be  a  Hen,  and  a  right  of  a£lion  on 
an  implied  contrail.  In  this  cafe  the  attorney  had  a 
O  o  4  right 
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1 8 13.        right  of  zGdon  on  a  quantum  meruit,  and  a  lien,  vMA 
■'  was  not  zSeOted  by  bis  forbearine  to  fuc.    The  right  rf 

Steven  foif  "  ° 

aganft  fuit  and  right  of  lien^  are  didindl  rights,  both  arifing  o«c 
of  implied  €ontra£ls,  and  bpth  fubfifting  at  the  fame 
time.  It  is  unneceilary  to  canvafs  the  doArine  in  CoweU 
V.  Simpjon^  inafmuch  as  there  is  a  material  diftindHon 
between  that  cafe  and  the  prefent ;  for  there  the  bills 
were  running,  and  there  was  no  reafon  to  prefume  that ' 
they  would  not  be  duly  paid ;  in  this  cafe  the  bills 
have  been  refufed  payment.  Afluming,  then,  the  pofi- 
tion  of  the  Lord  Chancellor  to  be  correA,  here  there  it 
the  further  circumftance  of  the  bills  being  diihonored  ; 
which  places  this  defendant  in  his  original  fituation  at 
,  to  lien.  We  are  of  opinion,  therefore,  that  the  defend- 
ant is  entitled  to  a  general  lien. 

Judgment  of  nonfuit. 
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Crosse  and  Others,  Ailignees  of  ¥ea  and  Others,  Jiibnd^, 
Bankrupts,  agatnft   Smith,    Thompson,    and 
Others,  (a) 

ASSUMPSIT  for  money  lent,  money  paid,  money   Notice  to  the 

.  had  and  received,  alfo  for  intereft  due,  and  upon   payment*©"*"^ 

an  account  ftated  j  which  feveral  caufes  of  aaion  were   by  fenSlJ  to*^ 

ftated  to  have  arifen  with  the  bankrupts  before  their  l^^J  counting- 

*  houre>  dtinog 

bankruptcy  :  and  alfo  for  mopey  had  and  received,  and  **°?"  ®^  ^"^»- 

,     *      '  '  Dcfs  on  two  iiic- 

for  intereft  due,  and  upon  an  account  ftated;  which  ccffive  days, 
feveral  caufes  of  a£lion  were  ftated  to  have  arifen  with  andmalung^'** 
the  plaintiffs  as  affignees.    Plea,  general  iffue.  \f^^  h^l^^y 

At  the  trial  before  Thomfon  B.,  at  the  fpring  affizes  ^if^-'JJlf'*"* 

i8i  I  for  the  county  of  Torh.  the  jury  found  a  verdift  for  there  fcverai 

rainutei,the 

the  plaintiffs  for   3344/*  9/.  id.  damages,  u  e.  3176/.   inner  door  of 

the  counting- 

9/.  2a.  principal  money,  and  168/.  for  intereft  thereon  houfe  being 

locked,  is  fuffi- 

from  the  isth  jlpril  18 10  to  the  4th  of  May,  being  the  cicnt,  without 

4th  day  of  jSo^/rterm  1811,  fubjeii  to  the  opinion  of  in'writing!^r^ 

this  Court  on  the  following  cafe :  St5<lL^^^ 

The  plaintiffs,  who  are  affignees  under  feprate  com-  fom«of  the 

miffions  iffued  againft  Thomas^  Magnus  and  William  Fea^  «  Analldiftance 

^  from  the  place. 

on  the  2d  May  i8fo,  and  under  another  commiffion      Perfont  who 

are  banfcert 
both  for  the 
dnwers  and  acceptor  of  a  bill,  and  have  received  it  from  the  drawers,  aiTd  given  credit 
for  it  in  an  account  current  between  them,  if  before  it  becomes  doe  they  receive  direc* 
tioos  from  the  acceptor  to  Hop  the  payment  of  it  at  the  place  of  payment,  and  do  fo 
acoordiogly,  are  not  bound  to  give  notice  6f  this  circnmftance  to  the  drawers,  but 
«pon  non-payment  of  the  bill  may  look  to  the  drawers,  sotwithHanding  they  have  not 
ghrea  fuch  notice :  and  they  are  not  bonnd  to  apply  the  money  of  the  acceptor  in  their 
hands  in  difcharge  of  the  bill ;  but  if  the  drawers  become  bankrupt,  it  willconftttute  an 
item  in  the  account  between  them  and  the  bankers. 

It  leems  that  money  due  for  advances  made  by  a  banker  to  his  coflomer  upon  '%  bond 
given  by  the  cndomer  to  one  of  the  partners^  in  trud  for  the  refl,  may  be  {^k  Qf[  in  an 
account  current  hetween  them. 
1 

(«)  This  cafe  was  argued  at  Strjcants*  Inih 

againft 
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tained  a  yerdiA  therein,  at  the  fummer  affixes  i8io»  for 
principal  and  intereft  due  on  the  faid  bill ;  but  a  com* 
miffion  of  bankrupt  having  iflued  againft  Titie  on  Am 
17  th  September  18 10,  the  defendants  ,did  not  tax  their 
cofts  or  proceed  to  final  judgment  againft  him.  At  the 
time  of  Tuk/s  bankruptcy  the  defendants  were  indebted 
to  him  on  balance  of  his  cafli  account  in  the  fum  of 
2752/.  16/.  31/.;  and  they  alfo  had  for  his  ufe  Meflrs. 
Fea/  acceptances  for  724/.  5/.  11  J.,  but  which  were 
preyioufly  due  tod  were  returned  diflionored.  At  the 
time  the  feparate  commiffions  were  iflued  againft  7.,  Jf., 
and  W*  Feaf  the  defendants  claimed  to  be  creditors  on 
the  balance  of  their  caih  account  with  Meflrs.  Fea  to 
the  amount  of  38»298/.  18/.  6d.f  which  fum  they  proved 
under  thofe  commiflions  i  but  the  defendants  at  that  time 
held  bills  of  exchange  to  the  amount  of  47,252/.  i8/. 
1 1  J.,  including  the  bill  for  3 1 76/.  9/.  2d.,  and  which 
bills  were  in  fuch  proof  ftated  to  be  fecurities  in  their 
hands  for  their  debt.  When  the  commiflion  iflued 
againft  J.  Fea,  the  defendants  claimed  to  be  creditors  on 
the  balance  of  their  cafh  account  with  Meflrs.  Fea  to  the  i 
amount  of  21,292/.  11/.  ioJ.»  their  original  debt  of 
38,298/.  i8x.  6d.  having  in  the  interim  been  reduced  to 
that  fum  by  monies  received  by  them  from  the  bills  de- 
pofited  in  their  hands;  which  fum  of  211292/.  lis.  loJ. 
the  defendants  proved  under  the  feparate  commiflion 
againft  J.  Fea,  and  in  that  proof  ftated  the  bills  then 
remaining  in  their  hands  as  fecurities  for  the  fame  to 
amount  to  29,460/.  16/.  On  the  nth  June  1807  Tuh 
lodged  with  the  defendants  a  joint  and  feveral  bond  from 
himfelf  and  three  others  to  the  defendant  Tiompfin,  in 
the  penal  fum  of  2000/,  conditioned  for  payment  to  him> 
his  executors^  adminiftrators^  or  affigns^  of  the^  fum  of 

looo/. 
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Crosse 


zooQ/.f  together  with  lawful  intereft  for  the  famCi  on  the 

nth  Jum  1809.    The  defendants  advanced  Tuke  loooA 

on  the  faid  bond  by  crediting  his  accQunt  for  that  fum*         agc^nft 
^  .  Smiti. 

Tbemffatt^  name  was  made  ufe  of  in  truft  for  the  defend- 

ants^  and  the  1000/.  advanced  thereon  was  the  proper 
money  of  the  defendants.  The  1000/.  and  intereft 
thereon  from  the  5th  of  January  1810  ftill  remains  due 
on  the  bond.  In  cafe  the  defendants  have  no  right  to 
place  the  above  fum  of  3176/.  9/.  ^d•^  or  any  part  there- 
of)  to  their  credit  in  account  as  aforefaid  or  to  retain 
the  fame  or  any  part  thereof,  the  defendants  would  be 
indebted  to  the  plaintiflFs  as  aflignees  as  aforefaid  in  that 
fum  on  the  balance  of  accounts  between  the  defendants 
and  Meflfrs.  Fea  at  the  time  of  their  bankruptcy. 

The  queftion  for  the  opinion  of  the  Court  isj  whether 
the  plaintifiB  are  entitled  to  recover  all  or  any  and  what 
part  of  the  faid  fum  of  3176/.  9/.  %d.  If  they  are  en- 
titled to  recover  all  or  any  part  thereof,  then  the  verdidl 
ia  to  ftand)  or  to  be  entered  up  accordingly :  otherwife, 
a  nonfuit  is  to  be  entered. 

Littledaky  for  the  plaintiffs,  infifted^  firft,  that  the 
defendants  were  liable  for  the  whole  fum  for  which  the 
verdi£b  was  found,  becaufe  they  omitted  to  give  due 
notice  of  the  diflionor  of  the  bill.  They  ought  to  have 
given  the  earlieft  notice  poflible,  and  to  have  informed 
the  Feas  of  the  diref^ion  they  had  received  from  the 
acceptor  of  the  bill  to  ftop  the  payment  of  it  in  the  hands 
of  the  Londm  bankers  ;  but  if  they  were  not  bound  to  do 
that,  they  ought  at  leaft  to  have  given  an  efieAual  notice 
di  its  non-payment.  The  circumftance  of  the  counting- 
houfe  being  (hut  upon  two  occafions  did  not  difpenfe. 
with  farther  exertioQS.    They  ihould  have  perfevered 

from 
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1813.        ffom  day  to  day,  or  fhould  have  left  a  notice  in  writing, 

-  or  have   tranfmitted  one  by  the  poft  with  the  ufoal 

Ci.ostc 

againfi         dire^lion^  or,  as  one  of  the  Feas  lived  at  the  diftance  of 

a  mile  only  from  Hully  they  might  have  fent  a  meflenger 
to  him  with  notice  of  the  diflionor.     But,  adly,  fiippoC> 
ing  the  notice  was  fufficient,  ftill  the  plaintifis  are  enti- 
tled to  recover  to  the  extent  of  2752/.  i6s.  3^.,  the  ba- 
lance dae  from  the  defendants  to  Tuhe  at  the  time  of  fait 
bankruptcy ;  which  balance,  as  holders  of  the  bill  ac- 
cepted by  him,  they  were  bound  to  apply  in  difcharge 
of  the  bill ;  and  by  5  G.  2.  c,  30.  /.  28.  to  have  had 
the  account  dated  between  them.     That  the  defendants 
held  the  bill  as  their  own,  and  not  for  the  Feasy  is  clear 
from  their  having  brought  an  adion  upon  it  againft 
Xuie :  whereas  if  they  had  confidered  the  bill  as  belong- 
ing to  the  Feasy  they  ought  to  have  returned  it  to  them. 
The  ftat.  5  G.  2.  r.  30.  /  28.  pofitively  direds  that  the 
balance  of  the  account,  and  no  more,  (hall  be  taken.     It 
is  their  own  fault,  therefore,  if  they  have  not  fettled  it 
in  account  with  Tuke.     But  it  may  be  faid  if  the  plain- 
tiffs are  entitled  to  this  balance  of  2752/.  16/.  3^/.,  due 
from  the  defendants  to  Tuke  at  the  time  of  his  bank- 
ruptcy, that,  on  the  other  hand,  the  defendants  ought 
to  have  the  benefit  of  deducting  the  1000/.  due  to  them 
from  Tule  on  his  bond ;  and  if  that  claim  depended  upon 
priority  of  time,  the  bond  paving  become  due  before  the 
claim  of  the  plaintiffs  accrued,  the  defendants  might  be 
entitled.     But  there  is  an  objeflion  to  their  fetting  it  off 
at  all,  becaufe  the  bond  is  to  Thompfon  alone  ;  and  though 
it  be  in  truft  for '  the  reft,  ftill  they  have  but  an  equi- 
table right,  whereas  the  claim  of  the  plaintiffs  is  a  legal 
one^ 

I-Iolroyd, 


Croisk 
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^  Moiroyd  contrz,  upon  the  point  of  notice,  contended        1813* 
that  the  counting-houfe  vras  the  proper  place  of  addrefii, 
and  that  the  defendants  had  done  all  that  the  law  re- 
quires for  the  purpofe  of  giving  notice;  Goldfmitb  v. 
Bland  {a).     There  is  no  authority  to  fhe^^  that  they  were 
bound  either  to  write  a  letter  or  to  leave  a  written  no- 
tice: .it  is  fufficient  if  the  party  goes  at  the  ufual  hours 
of  bufinefs   to   the   houfe  of  bufinefs.     According  to" 
»Marius  {b\  **  if  a  bill  of  exchange  be  drawn  upon  a  man 
liring  at  one  place,  payable  to  a  man  living  at  another 
place,  and  the  money  is  not  to  be  paid  in  the  city  or  town 
where  the  party  on  whom  the  bill  is  drawn  does  dwell, 
but  in  fome  other  city  or  town  where  the  party  to  whom 
the  bill  is  payable  does  live,  when  the  bill  falls  due  it  is^ 
not  neceflary  to  leek  further  for  payment  than  at  the 
houfe  or  in  the  place  where  the  bill  is  made  payable." 
So  here  it  was  not  neceflary  to  feek  further  for  the  pur- 
pofe of  giving  notice,  than  at  the  counting-houfe  of  the 
p^rty  who  drew  the  bill,  and  it  was  their  negle£l  that 
nobody  was  at  the  counting  houfe  to  receive  it.     With 
refpedl  to  the  neceflity  of  giving  notice  of  the  diredkion 
they  had  received  from  the  acceptor  to  ftop  the  payment 
of  the  bill,  it  would  be  ftrange,  if  fuch  an  obligation 
fliould  be  found  to  exift  without  one  trace  of  it  appearing 
in  the  books,  or  even  a  fingle  di£tum  to  tha't  efie£):.     The 
ftoppage  of  the  bill  in  the  hands  of  Smith,  Payne  and  Co. 
was  not  an  affc  of  the  defendants,  who  were  merely  the 
channel  through  which  the  dire£iion  of  the  acceptor  was 
conveyed,  and   were  bound  to  convey  it ;  they  cannot 
therefore  be  confldered  as  having  by  their  zSt  prevented 
the  payment ;  and  as  to  their  knowledge  beforehand  that 

i^fi)  Bdrnes'  editioii  of  4Saji[liy  on  Bilh,  x:»7.    {h)  MarwSy  ed.  1670.  p.  106. 
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l8 13*        it  would  not  be  paid,  it  might  as  well  be  faid  if  (ome  per- 


Crosic 


fon  had  come  by  the  order  of  Tyke  to  acquaint  them  that 
againfi         the  bill  would  not  be  paid,  that  they  would  have  been 
bound  to  give  notice.     As  to  the  claim  of  the  plaintiffs 
to  fet  the  debt  due  from  the  defendants  to  Tuieztibi^ 
time  of  his  bankruptcy  againft  this  bill,  the  anfwer  is> 
that  whether  they  took  it  as  their  own  bill  or  as  the  bill 
of  the  Feas,  for  which  they  gave  credit  as  ca(h|  they  had 
equally  a  right  to  debit  the  Feas  with  the  amount  upon 
the  failure  of  the  acceptor,  the  bill  being  drawn  and  in* 
dorfed  by  them;  and  the  Feas  alfoi becoming  bankrupts 
before  Tuht  the  ftatute  interpofed  at  that  time  to  ftate 
the  account  between  them  $  and  therefore  there  was  no 
debt  in  refpe£l  of  this  bill  cxifting  between  Ttiie  and  the 
defendants  at  the  time  when  he  became  bankrupt.     But 
fuppofmg  there  was,  ftill  the  defendants  were  not  bound 
under  the  circumftances  to  fet  their  debt  againft  it.     At 
'    all  events  they  are  entitled  to  dedu6^  the  debt  due  from 
Tuke  on  the  bond,  which,  according  to  Bottomley  r. 
Btooke,  Rudge  v.  Birch^  and  Wehfter  v.  Scales  (a),  muft  be 
coniidered  as  the  bond  of  the  drfendants,  though  given  to 
Thompfon  alone  ;  and  the  Words  of  the  ftatute  <<  mutual 
credit  and  mutual  debt/'  are  certainly  large  enough  to 
embrace  it. 

Littledakf  in  reply,  maintained  that  the  defendants  by 
complying  with  the  dire£lion  of  Tuke  to  ftop  the  pay- 
ment of  the  bill,  had  made  themfelves  parties  to  its  dif- 
honor,  and  had  been  guilty  of  a  breach  of  their  duty  t6 
the  Feas^  for  whom  they  were  bound  to  take  every  ftep 
to  further  and  not  to  prevent  payment  \  and  he  like  wife 

(#)  ated  in  mnth  ▼.  Kecleyt  i  r.  A  6»i,  s. 
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repeated  the  neceflitjr  of  the  defendants'  giving  notice  to 
the  Fms  of  that  circumftance.  As  to  the  citation  from 
Mariust  it  applies  only  to  a  prefentment  for  payment ; 
but  it  is  quite  another  queftion  whether  the  fame  fort  of 
^Gti  which  might  be  good  as  a  prefentment  againft  the 
acceptor^  who  is  bound  to  know  when  the  bill  will  be 
prefented  and  to  be  ready  to  pay  it,  is  fufficient  as  notice 
to  the  drawer,  who  is  not  bound  to  know  when  notict 
will  be  given. 
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The  cafe  was  referred  for  confiderationj  and 
Lord  Ellenborougu  C  J.  on  this  day  delivered  the 
judgment  of  die  Court.  This  cafe  was  argued  at  Ser^ 
jeant/'Inn.  The  point  upon  which  doubt  was  entertained 
waS|  whether  fufficient  notice  was  given  by  the  defend- 
ants before  the  bankruptcy  of  the  difhonor  of  the  bill. 
The  bill,  which  was  dated  the  fftYi-ot  Auguft  1809,  ^*^^ 
3176/.  9/.  %d.  at  eight  months  after  date,  payable  to  the 
bankrupts'  own  order,  and  was  accepted  by  Tuke,  payable 
at  Smitif  Payne  abd  Co.  London^  with  the  three  days'  grace, 
becam&due  on  the  lath  April  18 10.  On  the  next  day 
it  was  returned  with  a  proteft  to  .the  defendants  at  Hull^ 
who  received  it  on  Sunday  the  15  th  oi  AprU,  On  the 
Monday  between  10  and  11  in  the  morning  the  de* 
fendants'  cafliier  took  it  to  the  counting*houfe  of  Mefirs. 
Feas  to  give  notice,  knocked  at  the  door,  and  found  no- 
body there.  After  waiting  a  few  minutes  he  returned  to 
the  defendants'  counting-houfe.  On  his  return  he  faw 
the  bankrupts'  attorney,  and  told  him  what  he  had  done. 
On  Tuefday  about  the  fame  time  he  went  again  to  the 
cdunting-houfe  without  eifeA;  on  his  return  faw  the 
bankrupts'  attorney,  and  again  informed  him  of  what  he 
had  done ;  the  defendants'  cafliier  alfo  faw  one  of  Fea/ 
Vol.  I.  Pp  clerks 
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1813.  clerks  on  the  Mfiday  morning }  but  the  caQiier  had  not 
■*  -  receiyed  at  that  time  any  orders  to  take  the  bill  to  the  count- 
againfi  ing-houfe.  Thefe  are  the  f a£ls  on  which  the  notice  of  dif- 
Smitb.  i^onor  refts,  with  this  additional  circumftance,  that  one  of 
•  the  bankrupts  was  refident  about  10  miles  and  the  other 
about  one  mile  from  Hulli  but  that  we  think  immate- 
rial! becaufe  the  counting-houfe  was  the  proper  place 
where  notice  was  to  be  giyen  ;  neither  do  we  think  h 
material  that  the  defendants'  cafliier  faw  the  bankrupts* 
clerk  on  the  Monday  morning,  .without  communicating 
any  thing  to  him  \  nor,  on  the  other  hand,  does  it  ftrike 
us  as  helping  this  notice  of  the  difhonor  that  the  defend- 
ants' ca(hier  informed  the  Feai  attorney  of  what  he  had 
done ;  becaufe  the  attorney  was  not  the  proper  perfon  to 
giye.fuch  notice  to.  That  brings  it  to  the  queftion  whe^ 
ther  fending  the  bill  by  a  clerk  after  10  o'clock,  and 
knocking  and  waiting  at  the  counting-houfe  door  was 
fufficient  notice  in  point  of  law  \  and  we  think  that  it 
was.  The  period  from  10  to  xx  was  a  time  during 
which  a  merchant's  counting-houfe  ought  to  be  open^ 
and  fome  perfon  ezpefled  to  be  met  with  there.  The 
counting-houfe  is  a  place  where  all  appointments  refped- 
ing  the  joint  bufinefs,  and  all  notices  (hould  be  addrefled„ 
and  it  is  the  duty  of  the  merchant  to  take  care  that  a 
proper  perfon  be  in  attendance*  It  has,  however,  been 
argued  that  notice  in  writing  left  at  the  counting-houfe» 
or  put  into  the  poft,  was  necefiary  \  but  the  law  does  not 
require  it,  and  with  whom  was  It  to  be  left  ?  Putting  a 
letter  in  the  poft  is  only  one  mode  of  giving  notice,  but 
where  both  parties  are  refiding  in  the  fame  post  town, 
fending  a  clerk  is  a  more  ^regular  and  lefs  exceptionable 
mode.  The  cafe  of  Goldftnith  v.  Bland  before  Lord  EldM^ 
fupports  this  doflrinc.    The  only  notice  of  the  diihonor 

of 
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of  the  bill  was  by  a  clerk  of  the  indorfeei  who  went  to 
the  counting-houfe  of  the  indorfer,  found  the  counting- 
houfe  ihut  up  and  no  perfon  there ;  faw  a  fenrant  girl»  ^ainfi 
who  faid  nobody  was  in  the  way^  and  he  then  returned 
without  leaTing  any  meflage.  Lord  Eidon  told  the  jury' 
that  if  they  thought  the  indorfer  was  bound  to  have 
fomebody  there,  the  notice  was  regular.  The  jury  were 
fatisfied  that  the  hour  was  a  proper  hour,  and  that  th# 
defendant  ought  to  have  had  a  clerk  there.  So  by  ^ 
recent  decifion  in  this  court,  in  Howe  t.  Bowes  (a) f  we 
have  held  that  If  the  makers  of  notes  (hut  up  and  aban*^ 
don  their  (hop,  it  is  fubftantially  a  refufal  by  them  to 
pay.  Another  point  made  in  this  cafe  was,  that  the  de« 
fendants  in  confequence  of  being  employed  by  Tule  had 
given  direAions  to  Smith,  Payne  and  Co.  not  to  pay  the 
bill ;  and  on  this  ground  it  was  contended  that  the  de^ 
fendants  could  not  charge  the  Feas  by  reafon  of  the  de« 
fault  of  the  acceptor,  when  they  themfelves  by  their 
notice  to  Smith,  Payne  and  Co.  were  the  caufe  of  the 
non-payment  of  the  bill;  and  that  at  all  events  the  de- 
fendants ought  to  have  given  notice  of  this  circumftance 
to  the  Feas  their  cuftomers.  But  one  part  of  that  pofi- 
tion,  viz.  that  the  defendants  were  the  caufe  of  the  bilFt 
not  being  paid,  is  not  corre£i  j  for  Tute  and  not  the  de- 
fendants was  the  caufe  of  the  bill's  not  being  paid.  The 
defendants  were  no  more  the  occafion  of  its  not  being 
paid,  than  die  clerk  or  poilman  would  be,  who  carried 
the  diredlions  of  Tuke.  They  werethe  bankers  of  Tuie 
as  well  as  the  Feas,  and  as  fuch  were  bound  to  follow 
his  dire£lions.  As  to  the  farther  obje£tion,  that  it  was 
the  duty  of  the  defendants  to  give  notice  to  the  Feas  of 

P  p  t  thefe 
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1813.         thcfe  direflions  of  Tuke ;  wc  think  it  was  not:  they 
aftcd  confidentially,  and  were  not  at  liberty  to  commu- 

i^ainft  nicate  the  orders  of  Tuke  without  betraying  their  Cruft  \ 
befideS)  Tuke  might  have  provided  for  the  bill  elfewhcrc. 
We  therefore  think  this  point  alfo  is  in  favour  of  Ae  de- 
fendants. Then  it  is  faid  that  the  defendants  were  bound 
to  apply  fo  much  of  the  money  of  Tuke  in  their  hands  as 
would  fatisfy  this  bill ;  but  to  this  it  was  anfwered,  and 
we  think  rightly,  that  the  Feas  becoming  bankrupt  the 
defendants  had  a  right  to  fet  ofF  the  amount  of  this  bill  in 
taking  the  balance  between  themfelves  and  the  Feas ;  and 
that  the  bill  did  not  conftitute  an  item  in  the  account  of 
ihe  defendants  with  Tuke  when  he  became  bankrupt.  The 
laft  point  made,  was  that  the  defendants  could  not  faaTe 
applied  the  1000/.  advanced  by  them  to  Tuke  in  reduftion 
of  their  balance  due  to  him.  The  argument  turns  on  the 
queftion  whether  the  money  fecured  by  the  bond  was 
owing  by  Tule  to  the  defendants.  The  bond  was  exe- 
cuted by  Tuke  with  three  other  perfons,  to  one  of  the 
defendants  in  truft  for  the  reft,  as  a  fecurity  for  1000/. 
advanced  by  them  by  crediting  him  to  that  amount. 
Upon  this  ftatement  can  there  be  any  doubt  that  the 
•  money  advanced  was  due  to  the  defendants  ?  In  everj 
view  of  this  cafe  therefore  we  are  of  opinion  that  the 
plaintiffs  ought  not  to  recover. 

Judgment  of  nonfuit* 
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M'l v£ R  and  Another  againjl  Richar dson»        MZ%a, 

A  SSUMPSIT  on  ,a  contraft  by  the  defendant  to  gua-  A  paper  writ- 

ranty  the  plaintitts,  together  with  the  money  counts,  by  the  defcnd- 

At  the  trial  before  Bny/ey  J.,  at  the  laft  fummer  affizes  ^uok  houk  . 

ztLancaJler,  a  verdift  was  found  for  the  plaintiffs  for  ^addldl^Hto 

3695/.  13/.  3^.,  fubjeft  to  the  opinion  of  this  Court  on  fumUh  goodk 

a  cafe,  which  dated  in  fubftance  as  follows :  alone)  to  this 

The  plaintiffs  and  the  defendant  are  merchants  atZiv^r-  dcrftand  a.  and 

pcH?L     Meffrs.  William  and  IFil/on,  of  Liverpool,  having  y^a  aVordlV'* 

cOntrafted  with  David  Anderf on  and  Co.,  at  Quebec ,  for  Jorrlggiog.&c, 

•'  '         %*  1  can  alrare  you, 

the  building  by  them  of  a  veffel  in  Canada,  and  havinjj   fiom  what  I 
given  orders  to  different  tradeunen  m  Liverpool  for  fup-  honoi  and  pror 
plying  her  with  rigging  and  ftores,  part  of  which  was  be  pcrfeftly Vaft 
fent  out  to  Quebec,  afterwards  failed ;  and  their  alEgnees  {he*m  to  that 
came  to  an  arrangement  with  the  tradefmen,  under  which  amount :  i»^«i 

°  I^bavt  no  objec^ 

the  plaintiffs  were  appointed  agents  for  the  tradefmen,  to  tion  t9 guaranty 

take  upon  themfelves  the  fole  management  and  difpofal  irfs  from givinx 

of  the  goods,  and  were  put  into  poffeffion  of  them  by  i*'?-'Jjhich' 

the  affignees  at  Quebec.     The  whole  amount  of  the  goods  P^P"  7**    .. 
o  *^  ^  haaded  over  by 

furniflidd  was  'x6i}KL  13J.  -3^.,  of  which  the  plaintifis  -rf.  to  the  plain- 

^    ^^        ^      ^^  ^  tiffs,  together 

themfelves  had  furniflied  to  the  amount  of  2091/.  i  is.  yd.  nith  a  guaran- 

About  the  fame  time  Anderfon  and  Co,  agreed  with  the  tier  houfe, 

affignees  to  take  the  (hip  on  their  own  account,  and  '*'^^^\^\!l^ 

applied  to   the  plaintiffs  to  contraft  for  the  rigging,  <J|^^»on,  and 

-ftores,  &c.,  and  upon  the  plaintiffs  declining  to  aft  upon  theieupon  fur- 

their  credit  alone,  applied  to  the  defendant,  and  obtained  that  the  paper 

from  him  a  paper,  of  which  the  following  is  a  copy :  to  a  guarande, 

«  Mefl-rs.  M^lver  and  Co.  i'otj^'jrf, 

<«  Gentlemen,  As  I  underftapd  Meffrs.  David  Ander^  the  plaintiffs  to 

/•  1    ^  ^    ^     .         «  .  •       ^       the  defendant 

Jon  and  Co.,  of  Quebec^  have  given  you  an  order  tor  that  they  ac- 

oepteditasfocht 
or  any  coDfeoK  of  the  defendant  that  it  fliould  be  a  concluuTe  guaraatia^ 

P  p  3  riggin&^ 
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D.  F.  Jones ^  for  the  plaintiffs,  contended,  that  the 
paper  writing  obtained  from  the  defendant  of  the  1 2di 
*i/w>j?  oi  March  i8ci  was  a  perfeft  inftrument  of  guarantie, 
RicuARBsoN.  ^^  ^^^\Yic\i  an  aaion  was  maintainable.-  There  is  oo 
technical  fo/m  of  words  peculiar  to  a  guarantiee  which  it 
a  mercantile  inftrument,  and,  like  other  mercantile  inftru- 
ments,  is  to  be  conftrued  according  to  the  intention  of  the 
panics,  and  not  to  be  fubjeded  to  anynice  verbal  critioifm. 
Applying  this  rule  to  the  language  of  this  inftrument, 
the  inftrument  is  fufiiciently  plain  and  indicative  of  the 
parties',  intent  •,  but  if  ihcrv^  be  any  ambiguity  on  the  face 
of  it,  the  words  are  to  be  taken  as  ftrongly  againft  the 
party  giving  the  guaramie  as  the  fenfe  will  admit  of. 
So  is  the  language  of  the  Court  in  Ma/on  v.  Pri(chard{a). 
That  the  plaintiffs  (the  party  receiving  it)  underftood  the 
paper  at  the  time  t\s  amounting  to  a  petfeA  guarantie, 
IS  clear  from  their  having  fumiftied  the  goods,  partly 
upon  that  fecurity:  and  that  Anderfon  and  Co.  (the 
party  in  whofe  favour  it  was  given)  did  fo,  there  can  be 
no  doubt,  for  t}iey  offered  it  to  the  plaintii£»  eo  nomine 
as  a  guarantie.  Why  then  fliould  the  defendant  be  fup* 
pofed  the  onZy  perfon  who  underftood  it  otherwife? 
But  it  will  be  obje^ed,  that  fuppofing  this  amounts  to 
a  guarantie^  ftill  the  defendant  is  not  bound  by  it,  be- 
.  caufe  he  had  no  notice  from  the  plaintiffs  that  they 
were  content  to  take  it  as  fuch ;  but  the  law  does  not  re- 
quire a  notice  of  that  fort ;  if  it  did,  then  it  would  be  necef- 
fary  to  aver  it  fpecially  in  declarations  upon  guaranties  \ 
but  for  that  no  precedent  will  be  found.  The  liability 
therefore  of  the  defendant  attached  by  executing  the  order 
for  delivery  of  the  goods  to  Anderfon  and  Co.,  according  to 

(c)  X%Eifit%%j. 
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OxUy  V.  TGttng\a)  \  and  was  confummated  by  their  failure. 

Nor  was  the  guarantie  difchargcd  by  any  delay  or  laches 

of  the  plaintiffs,  or  by  the  acceptance  of  a  fepond  fe-  'agdnft 
curity.  As  to  delay  or  laches,  the  plaintiffs  gave  the 
order  for  dehvery  of  the  goods  at  the  fame  time  that 
they  drew  on  Anderfon  and  Co.  for  the  amount,  and 
when  the  hills  were  diihonored  they  gave  notice  of  the 
difhonor  to  the  defendant,  which  was. more  thaiTthey 
were  bound  to  do.  ^s  to  the  taking  a  fecond  fecurity, 
it  was  intended  only  as  a  farther  fecurity,  and  not  as 

'  fuperfeding  the  former ;  which  is  plain  from  the  letters 
of  the  i^iiioi  March  and  13th  o£  jtpri/,  offering  both 
as  fubfifting  guaranties.  It  is  true  that  the  plaintiffs 
were  not  at  liberty  to  deal  with  Anderfon  and  Co.  to  the 
prejudice  of  the  defendant,  their  furetyj  and  if  it 
could  be  fhewn  that  their  taking  a  double  fecurity  had 
that  effe£l,  it  might  operate,  according  to  what  w;(S  laid 
down  in  Gwld  v.  Rohjon  (^),  in  difcharge  of  the  defend- 
ant. But  the  fecond  fecurity,  fo  far  from  being  preju« 
dicial,  was  calculated  to  have  the  contrary  effe£l  \  for  in 
equity  co-fureties  are  liable  for  contribution,  though 
they  become  fureties  at  different  times  and  by  different 
inftruments,  Demng  v.  Earl  of  Winchelfea  (r),  and  Ware 
T.  Hornvood  (2/)  \  and  therefore  the  defendant  got  an  ad- 
vantage by  it  which  he  had  not  before. 

Brougham f  contr^,  infifted  that  the  paper  given  by  the 
defendant  did  not  of  itfelf  import  a  guarantie,  and  that . 
there  was  nothing  extrinfic  to  fupply  that  defed }  in 
wliich  view  the  abfence  of  any  notice  on  the  part  of  the 
.plaintiffs  that  they  accepted  it  as  a  guarantie  was  meam 

W  a  H.  Bl  613.  (J)  8  Eafi,  58a 
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1813*        to  be  urged,  and  not  as  a  want  of  complunce  with  a 
^  rule  of  law,  that  notice  muft  be  given  in  all  cafes.    But 

axainft        in  tliis  cafe  the  paper  writing,  in  its  fair  conftruttioni 
imports  nothing  more  than  an  alTurance  of  the  degree  of 
confidence  which  the  defendant  entertained  of  Anderfit/% 
honor  and  integrity,  and  at  the  utmoft  amounts  only  to 
a  tender  of  a  guarantie,  which  has  never  been  accepted* 
What,  therefore,  might  have  been  made  conclufiye  by  t 
sodce,  now  remains  equivocal  au4  cannot  bind.     In 
Omiiy  V.  Tmng  it  will  be  found  that  notice  of  the  ac- 
ceptance of  the  guarantie  was  given  to  the  defendant 
for  the  plaintifF  returned  an  anfwer  to  his  letter,  ftadng 
that  in  confequence  thereof  he  propofed   putting  the 
order  for  the  goods  in  hand ;  and  that  was  the  point 
fixed  by  Eyre  C.  J.  when  the  guarantie  attached.    As  to 
any  ezpreflions  ufed  in  the  Fetters  written  by  Anderfin  to 
the  plaintiffs,  they  cannot  have  the  effe6^  of  nuiking  that  a 
guarantie  which  was  not  £9  before.     He  then  contended 
that  at  all  events  the  plaintiffs  could  only  recover  to  tbs 
extent  of  2091/.  iix.  7^/.,  the  amount  of  the  goods  fur* 
niflied  to  Anderfin  by  the  plaintiffs  themfelves,  as  the 
guarantie  (fuppofing  it  amounted  to  one)  was  perfonal 
to  the  plaintiffs,  and  could  not  embrace  goods  fumiihed 
by  them  on  account  of  others.    But  the  Court  feemed 
mclined    againft   him    on    this   point,   particularly  tf 
the  paper  itfelf  mentioned   goods  to  the  amount  of 
about  4000/. ;  and  in  the  refult  this  point  became  im^ 
material. 

D.  P.  Jones,  in  reply,  admitted  that  the  queftion  was 

reduced  to  one  point,  viz.  whether  the  paper  of  itfelf 

amounted  to  a  gjuarantie ;  as  to  which  he  urged  the  in- 

convenicoce  of  putting  too  drift  a  conftruftion  on  in- 

3  ftrunicnti 
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ftruments  of  this  fort  ^  and  reliedi  as  before,  on  the  rule 
laid  dovn  in  Mafan  t.  PriuhanL 

Cur.  adv.  vult. 

Lord  ElLrnborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  This  w2ls  an  adion 
againft  the  defendant  as  guarantee  of  D.  Anderfon  and. 
Co.  for  goods  which  the  plaintiffs  were  about  to  fupply 
to  them,  but  hefitated  fo  doing  uppn  their  credit  alone  \ 
<m  which  the  defendant  gave  them  the  paper,  in  queftion* 
Under  what  reprefentation  the  defendant  was  induced 
to  fign  that  paper  we  know  not.  The  queftion  mainly 
for  our  confideration  was,  whether  the  paper  imports  to 
be  a  perfe£l  and  conclufive  guarantie,  or  only  a  propo- 
fition  tending  to  a  guarantie.  And  in  the  latter  point  of 
view  the  Court  confider  it.  The  paper  w^s  to  this  effe£l« 
(His  Lordlhip  then  read  the  paper.)  We  do  not  know 
on  what  kind  of  previous  application  the  defendant 
figned  it,  nor  ^  there  any  fubfiequent  circumftance  ftated 
in  the  cafe  from  which  it  can  be  coIle£led.  The  paper, 
therefore  muft  be  conftrued  according  to  the  plain  na- 
tural import  of  its  terms.  The  import  is,  that  the  party 
figning  it  underftood  that  Anderfon  and  Co.  had  given  aa 
Qrder  for  goods  amounting  to  about  4000/.}  that  this 
order  remained  unexecuted  ;  and  then,  as  if  a  queftion 
had  been  put  to  the  defendant  refpe£ling  the  honour 
^d  probity  of  Anderfon  and  Co.,  the  defendant  fays  ;  I 
can  affure  you  from  what  I  know  of  Anderfon^  you  will 
be  perfectly  fafe  in  crediting  them  to  that  amount  \  and 
then  he  adds,  indeed  I  have  no  objedlion  to  guaranty 
you  againft  any  lofs  from  giving  |hem  this  credit : 
which  words  import,  that  if  application  were  made  he 
would  guaranty  \  but  no  fuch  fubfequent  application  was 

made. 
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t&lj/       made,  indeed  it  appears  that  a  guarantie  was  obtained 
""■  from   another  houfe«     A    confiderable  period  elapfed, 

jftft///  ^^^  it  was  not  made  known  to  the  defendant  until  the 
RHciiAfciJsow.  f^iiyj^g  Qf  Anderfon  and  Co.  that  his  paper  had  ever  been 
communicated  to  the  plaintiffs.  Confidering  thi$  as  a 
mere  overturfe  to  guaranty,  it  appears  to  us  that  the 
defendant  ought  to  have  had  notice  tha^  it  was  fo  re- 
garded, and  meant  to  be  accepted,  or  that  there  (hould 
have  been  a  fubfequent  confent  on  his  part  to  convert  it 
into  a  concIuGve  guarantie.  Under  thefe  circumftances, 
therefore, .  we  think  thefe  muft  be 

Judgment  of  nonfuit. 


MEMORANDA. 

Bbfoue  the  commencement  of  this  term,  viz.  on  the 
loth  of  Aprily  Sir  Thomas  Piumer,  His  Majefty's  Attor- 
ney-General, was  appointed  to  the  office  of  Vice-Chan- 
cellor of  England,  an  office  newly  created  by  ftat. 
^3  Geo.  3.  c.  24. 

And  on  the  4th  of  May,  Sir  Willam  Garrow,  the 
Sclicitor^General,  was  appointed  Attorney-General,  and., 
.Robert  Dallas  Efq.,  one  of  His  Majefty's  learned  counfel, 
having  refigned  the  office  of  Chief  Juftice  of  Cbepr, 
was  appointed  His  Majefty's  Solicitor-General,  and 
knighted.  At  the  fame  time  Richard  Ricbards  Etq^t 
one  of  His  Majefty's  learned  counfel,  was  appointed 
Chief  Juftice  of  Chefier. 


END  OF  £A81^K  TBftM. 
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Court  of  KING'S    BENCH, 

isr 

Trinity  Term^ 

In  the  Fifty-thirdTear  of  the  Reign  of  George  IIL 


MEMORANDUM. 

IN  the  laft  vacation  Sir  Najb  Grofey  Ent.  refigned 
his  feat  on  the  Bench  of  this  Court,  and  in  the  early' 
part  of  this  term,  viz.  on  Wednefday  the  23d  of  June^ 
Henry  Dandier  Efq.  was  called  Serjeant,  and  gave 
ring$  with  the  motto,  <<  Confulta  patruih,''  and  was 
appointed  to  fucceed  Sir  Najh  Grofe^  and  took  his  feat 
•n  the  Bench  .on  Friday  the  25  th,  and  was  knighted. 

At  the  end  of  this  term  John  CopUy  £fq.  was  called 
Serjeant,  and  gave  rings  with  the  motto,  <<  Studiis 
vigilare  feveris." 


Vol.  I.  .Q  q 
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■■■■«■■■•  / 

yl^'siA.  Holland  aptiti/l  Gooice. 

Theaefciidtnt  ^/^jj  the  Iftft  day  of   the  laA  term  Martyat  (hewed 
eaafe  it  Mtitled  caiife  againft  a  rule  for  fettin^  afide  an  interlocu« 

notice  to pictd,   tory  judgment  and  fubfequent  proceedings  for  irregu- 
h^ppcami       l?rity.    Interlocutory  judgment  was  figned  for  want  of 

•bli^t!]^muL  *  P^^* »  **  *^^°"  ^*®  *  *^*^  adion,  and  laid  in  Smry; 

from  iMdui.  the  defendant  appeared,  and  the  declaration  was  deli- 
vered, with  a  notice  to  plead  within  four  days,  the  de* 
fendant  being  refident  at  Walvf^rthf  about  two  miles 
*  from  London  i  and  the  queftion  was  whether  he  was  not 
entitled  to  an  eight  day's  notice.  It  was  contended  that 
the  rule  which  required  an  ^ht  day's  notice  did  not 
apply  to  this  cafe,  where  the  defendant  was  refident 
only  two  miles  from  London^  and  had  appeared }  the 
rule  only  applying  to  cafes  where  an  appearance  is  en- 
tered according  to  the  ftatute.  The  general  rule  to  plead 
is  a.  four-day  rule. 

Efpinaffi  control,  referred  to  the  rule  in  TtdJ's  Prac^ 

tke.  {a) 

Th  CcuMt  adjourned  it  in  order  to  look  woto  the  prac- 
tice, and  afterwards  made  the 

Rule  ablislQCA. 

M  F-  357.f  itk  «lk. 
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Ijlj. 


HAGEbo&N  azain/i  Rexd.  if"^^^ 

*      "^  June  i9ttL 

ACTION  on  a*  policf  of  aflur?nce    upon   the  (hip  a  licence  to  , 

Fiejc^  at  and  from  Gluchfiadi  and  any  port  m  the  merebant,  on 

^Xif  to  any  port  in  the  United  Kingclom.    The  decla*  feifa„d  other 

ration  averred  the  intereft  to  be  in  the  plaintiff;  one  ^"^ewhlimi. 

Frederic  Hazedomy   and   one  F.  /.  Schroeder^   in  fome  t»»«pfrt« 

^  cargo  from  oer* 

counts  feparately,  and  in  another  jointly.     Lofs  by  cap-  uin  iimiu, 
ture.     At  the  trial  before  Lord  Ellenhrough  C.  J.  at  the  an  enemy's    ' 
M*ddhfii  fittings  after  laft  term^  it  appeared  that  at  the  j^ny  ▼elTcl 
<ime  when  the  plaintiff  effefted  the  policy  he  was  a  mer-  ^"J5[*ep7the 
chant  refident  in  Lendon^  his  brother  F.Ha^edarn^  at  '^'^'*^*»'**1|. 

^  '  proteAaftiip 

hmmiurgit  and  Sciroed^  was  domiciled  at  Glucl/ladi,  a   trading  from 

_       .-  .  .»«.,.  -«        1-  that  port,  in 

Damijb    port^    then    m    hoitility    with    this    country,   which  fhipj./?: 
The  plaintiff  and  his  brother  were  interefted   in  one  enemy  aw*^ 
moiety  of  the  fliip,  and  Schroeder  m  the  other,  and  the  ^^^X'^l 
plaintiff  had  already  receiyed  upon  the  policy  a  fumfufficient  therefore  fuch 
to  cover  the  int^ft  of  himfelf  and  his  brother.   The  ihlp  beid  uiianbki 
' failed  from  Gluckftadt  under  a  licence  granted  to  /.P. 
Hagedorn  (the  plaintiff)  of  London^  merchant,  on  behalf  of 
himfelf  and.  other  BritiJIi  or  neutral  merchants,   to  im- 
port a  cargo  from  certain  fpecified  limits,  within  which 
Gtuchfiadt  was,  in  any  veffel  bearing  any  flag  except  the 
French.    The  plaintiff  recovered  a  verdi£l  for  the  amount 
of  the  defendant's  fubfcription. 

* 
Topping  moved  to  enter  a  nonfuit,  on  the  ground  that 
a  joint  infuraUe  intereft  could  Hot  fubiift  between  a 
Brilijb  fubje£k  and  an  alien  enemy  ^  for  as  the  latter 
could  not  have  any  property  which  could  be  prote£led  by 
a  fubftantive  feparate  infurance,  fo  the  former  by  uniting 

Q  q  «  it 
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1813.         it  with  his  intereft  {hall  not  be  permitted  to  effed  ind^ 
—""■"         reSly  what  cannot  be  done  dire£kly;    and  he   cited 

JtlAGEDORN 

«|4fit/l  M^ContuU  V.  HeShr  (0)^  and  faid  that  there  was  not  any 
cafe  which  authorized  a  Britijb  fubje£l  to  trade  jointly 
with  an  alien  enemy.  And  as  to  the  licence  he  con- 
tended that  it  did  not  extend  to  cover  the  prefent  intereft, 
being  in  terms  ezprefsly  reftrained  to  a  Britifi  or  neutral 
intereft. 

Lord  Ellenborough  C  J.  The  cafe  rcfolyes  itfelf 
into  a  queftion  upon  the  licence,  for  there  is  no  doubt 
that  this  intereft  would  not  be  proteAed  by  the  policy 
without  the  licence.  I  entertained  an  opinion  at  the 
trial  that  this  licence  was  intended  to  legalize  a  com- 
merce beneficial  to  tlus  country^  and  that  in  furtherance 
of  that  obje&  the  only  reftraint  it  impofed  as  to  the 
ihip,  was  that  it  (hould  not  bear  the  French  flag  }  it  is 
exprefsly,  <*  in  any  Teflel  bearing-  any  flag  except  the 
French**  The  confequence  of  fuch  a  licence  is  to  make 
the  intereft  in  the  trade  licenfed  infurable. 

Le  Blanc  J.  The  objei^  of  the  licence  was  to  pro- 
te£l  a  trade  in  every  {hip  except  one  bearing  the  French 
flag  ;  it  would  be  nugatory  if  it  were  otherwi£e« 

Batlet  J.  The  true  conftru&ion  is  that  they  might 
import  a  cargo  in  any  but  a  French  fhip. 

Rule  refufed.  {b) 
(«)  iSof.ir  JPulUl^,  lb)  See  4  ^«m*  4-   Tti/e  w.MelL 
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The  Bristol  and  Taunton  Canal  Navijpition  Saturitj, 

*■    ,  7iMffi9th. 

Company  againfi  ^mos. 

DEBT  aeainft  the  defendant  as  one  of  the  proprietors  B7the5xa3. 

of  uit  Brtjtol  and  Taunton  navigation,   to  recover  theregifter 

270/.,  in  refped  of  27  (hares  in  the  faid  navigation,  for  a  i^rr^^Canal 

call  made  the  ift  of  July  1811,  at  the  rate  of  10/.  for  ^^^^n^c^Ji^'aii 

each  fliare.    At  the  trial  before  Lord  Ellenhorough  C.  J.  at  "^o"  brought 

*  by  them  for 

the  Middleffx  fittings  after  Hilary  term,  it  appeared  that  calU  of  the  dt- 

7  ,t  ^  ^       .,       .  fendtnfs  being 

the  company  were  incorporated  by  51  G.  3.  r.oo.  (local  proprietor  of 

aft),  {a)    The  defendant's  name  appeared  in  the  a£l,  in   fljarclTaffixeVt 

^Q    his  name. 

(4)  The  76th  fcaioa  ena^s,  That  for  the  better  fecoring  to  tha 
leveial  fobfcribers  their  refpcOive  (hares  therein,  the  faid  company  of 
•proprietors,  or  their  committee  of  management,  (hall,  as  ibon  as  the 
fame  can  or  may  be  done,  canfe  the  names  and  additions  of  the  fereral 
perfons,  who  (hall  be  entitled  to  any  (hare  or  (hares  in  the  faid  under- 
talcing,  and  the  number  of  (hares  to  which  they  (hall  be  r^fpeAively 
entitled,  and  aifo  the  proper  number,  by  which  erery  fuch  (hare  (hall 
be  di(lingu)(bed,  to  be  fairly  and  diftinAly  entered  in  a  book,  to  be 
kept  by  the  principal  clerk  to  the  faid  company  of  proprietors,  and 
after  fuch  entry,  caufe  the  common  feal  of  the  laid  company  of  pro- 
prietors to  be  a(Exed  thereto,  and  (ball  ai(b  canfe  as  many  tickets 
or  inftruments  to  be  prepared  as  there  (hall  be  (hares  in  the  faid  on« 
dertaking,  bearing  refpe^vely  the  (ame  numbers  as  an  the  book^ 
and  the  common  feal  of  the  faid  company  of  proprietors  to  b«  ' 
aflRied  to  each  fach  ticket  or  iiiArumeot,  and  thereupon  caufe  to  be  do* 
•Hvered  to  erery  fubfcriber  towards  the  (aid  undertaking,  upon  demaa^* 
a  ticket  or  tickets,  fpecifying  the  (ha^es  to  which  he  or  (he  is  entitled 
in  the  faid  ondertakingy  fuch  fuhfcriber  paying  to  the  clerk  to  the 
faid  company  two  (hUUogs  and  fizpence,  and  no  more,  for  every  fach 
ticket  or  inflrument,  and  fuch  ticket  or  inftrument  (ball  be  admitted 
in  all  courts  whatever,  as  evidence  of  the  title  of  fuch  fubfcriber^ 
*  his  or  her  executors,  adminiftrators,  artd  afligns,  to  the  (hares  therein 
fpecified ;  but  'the  want  of  any  fuch  ticket  or  inftrament  (hall  not 
hinder  or  prevent  the  owner  of  any  (hares  from  felling  or  difpoiiog 
thereof,  or  from  receiving  annually  his  or  her  (hare  of  the  profit  of 
the  faid  navigation  in  refped  thereof. 

Qji  $  ScAion 
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i8i^.        the  lift  of  original  proprietors.    His  name  alfe  appeared 

'■'  upon  the  regifter  book  of  the  company,  as  proprietor  of 

Comptqy"     2  7  Ihares ;  which  book  was  made  up  by  the  tveafurer^ 

Amo^         *"**  ^^  corporation  feal  was  affixed  to  it,  as  required  by 

the  z&y  on  the  31ft  J9^r.  i8ti;  but  the  original  paper 

fubfcribed  by  the  defendant  hirafelf,  which^was  dated  ift 

jtpril  zSio,  not  being  ftamped,  was  not  admitted  m 

evidence.    His  Lordfhip  was  of  opinion  that  the  defend>- 

ant's  name  appearing  in  ^he  zd  was  proof  that  he  was  a 

proprietor  of  one  fliarei  but  he  doubted  whether  theie 

yru  evidence  of  his  being  a  proprietor  of  more  than  one. 

A  verdidl  therefore  was  taken  for  lo/.^  with  leave  to 

move  to  enter  it  for  270/.^  for  which  pu^pofe  a  rule  was 

obtained  in  the  laft  term.     Upoi\  the  rule  afterwards 

I  coming  on  in  the  fame  tenuy  the  Court  exprefied  a  wifli 

to  fee  the  regifter  booki  and  the  cafe  ftood  over  until  this 

day,  when  the  book  was  produced,  and  appe«^  to  con- 

tain  nothing  more  than  the  names  of  the  proprietors. 


9eltimi  100.  after  praridinf  a  general  form  of  dedarttioii  to  be  slM 
%j  the  company  in  any  aAion  to  be  brao^t  by  th^m  for  calli  agaiafi 
the  ownenof  fliarea  in  the  (kid  canal,  ena^  Thai  on  the  Uial 
of  any  Ibeh  aAion,  it  ibaU  only  be  neeeflary  to  prove  that  die 
defendant  or  defendants,  at  the  tiaw  of  jnaking  foch  call  or  call^ 
wan  or  were  a  proprietor  or  propiieion  of  fuoh  fhare  o»  ftarca  in 
the  fiJd  canal,  and  that  fnch  call  or  calls  was  or  were  in  faA  mde, 
and  that  foch  notice  thereof  was  given  as  hereinbefora  dit«Aed, 
md  llf  fnJbStim  fy  the  frimifai  dmrk  ar  iTiw  tgkir  ^  lie  fM  ttm^ 
fmrffikt  pa  regifie^  fsaft,  and  of  the  mioDtcs  of  the  procccdtitga 
•f  the' committee  of  management,  and  of  the  newfpapersin  which 
notice  of  the  Aid  ctHs  iiall  have  been  or  Ihall  be  advertifed,  OnH 
be  fofficient  evidence  in  fupport  of  fnch  aOion  or  aAions,  withoot 
proving  the  appointment  of  the  con»nktee,  who  m^de  lbd»  call  or 
calls»  or  any  other  matter  whatfoever,  and  the  Ibid  eomp*ay  ^ 
proprietors  flull  thereapon.be  entitled  to  recover  what  (It^l  appear 
dne,  nnlefs  it  Iball  appear  that  any  fuch  call  was  made  contrary 
to  ti»  dveAioBs  ind  reftriaiimi  in  paint  of  lime  or  anMuit  coi^ 
taincd  in  this  a^ 

and 
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aid  At  Handler  of  Ihans  Monging  to  each»  affixed  to 

oach  name  .^         w    • 

Ooflipuiy 
Tefpif^f  Marryai,  and  PoUock  (hewed  cattfe»  and  con«  ^^oV. 
fenided  that  the  defendant  was  only  liable,  as  being  a  pro- 
prietor named  in  the  a£l  of  parliament,  in.  refpe£l  of  one 
fliare.  The  ad  never  meant  to  make  the  regifter  book 
oonelafive  eTidence  agmft  erety  perfon  whofe  name  was 
inferted  in  it  to  the  extent  of  any  number  of  fhares* 
The  76th  fedion  dire£ls  a  ticket  fealed^with  the  corpora- 
tion feal  to  be  delivered  to  each  of  the  fubfcribers,  and 
that  fuch  ticket  (hall  be  evidence  of  his  title ;  if  therefore 
a  ticket  was  made  out  and  delivered  to  the  defendant, 
that  would  have  been  the  proper  evidence }  if  not,  it  was 
the  fault  of  the  company  that  none  fuch  was  made.  The 
looth  fedlion  does  not  difpenfe  with  the  neceflary  proof 
of  the  party's  being  proprietor  of  the  number  of  ihares 
for  which  he  is  charged ;  on  the  contrary  it  requires,  that 
the  company  at  the  trial  iliall  prove  that  the  defendant, 
at  die  time  of  making  the  call,  was  a  proprietor  of  fuch 
(hare  or  fhares,  and  that  fuch  call  was  in  fa£l  made,  and 
that  notice  thereof  was  given.  It  goes  on  indeed  to  pro- 
vide that  the  produ£lion  of  the  regiiler  book,  together 
with  other  documents,  (hall  be  fufficient,  without  proving 
the  appointment  of  the  committee  who  made  the  calls  ; 
the  regifter  book  is  therefore  to  a  certain  extent  evidencej 
but  not  to  the  whole  extent  contended  for';  if  it  were,  it 
would  be  charging  one  party  conclufively  with  an  9£Jt 
done  without  his  afient  by  another  party ;  for  tl|e  book 
is  made  up  by  the  committee  in  the  abfence  of  the  perfon 
to  be  charged,  and  if  it  be  evidence  at  all,  it  is  conclufive 
evidence,  inafmuch  as  the  a£l  goes  on  to  provide  that 
|he  company  (hall  thereupon  be  entitled  tp  recover,  tnv 

Q  q  4  »«fr 
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i8x3.        kfs  It  appear  that  the  call  was  made  contrary  to  the  aft. 

-     "■     ,  Such  a  conftruftion  however  would  be  introdufiory  of  a 
BRISTOL  Ctlua  ,       '     . 

Company       novel  rule  of  evidence ;  and  there  is  befides  this  peculiar 

^jcoi.        obje&ion  to  its  admi(Ebility  in  the  prefent  cafe,  viz.  that 

the  book  purports  to  have  been  made  up  nearly  five 

months  after  the  call,  and  therefore  cannot  be  deemed 

evidence  of  the  defendant's  being  a  proprietor  at  the  time 

when  the  call  was  made,  unlefs  it  can  be  fhewn  to  have 

a  retrofpe£^ive  operation. 

The  Attorney^General^  Abbott^  and  W.  P.  Taunton^  con- 
tri,  were  (topped  by  the  Court. 

Lord  Ellenbgrouch  C.  J.  It  is  clear  on  referring 
to  the  z&i  that  the  regifter  book  is  to  be  admitted  as 
evidence  of  the  defendant's  property  in  thefe  (hares ;  and 
from  an  infpe£tion  of  the  book  it  appears  that  he  held 
them  as  original  (hares,  for  upon  every  transfer  of  a  (hare 
a  memorial  of  fuch  transfer  is  to  be  entered  by  the  clerk 
to  the  company,  and  muft  appear  on  the  book,  and  after 
a  call  is  made  no  (hare  can  be  transferred  uiltil  the  money 
called  for  in  refpe£l  of  the  (hare  (hall  be  paid. 

Le  Blanc  J.  As  the  regifter  book  contains  only  the 
entries  of  the  names  of  the  fubfcribers,  and  the  diflFerent 
(hares  annexed  to  each;  and  not  any  of  the  proceedmgs 
of  the  comn^ittce,  it  could  only  be  with  one  obje£l  th^t 
die  legiflature  dire£led  it  to  be  produced,  namely,  for 
that  of  proving  the  names  and  the  number  of  (hares. 

Per  Curiam^  Rule  abfolute. 
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ScHACK  and  Another  again/i  Anthony.  5*/«riiy, 

Jmt  19th.   • 

^SSUMPSIT  for  freight.  The  declaration  ftated  that.  Wficrc the mif. 
the  plamtiflFs  were  the  owners  of  a  veffel,  called  the  Uffi^ ^fp^nj"" 
Sufanna,  whereof  C.  Janjfen  was  mafter,  and  that  C.  J.  as  c^arur-'^  * 
agent  for  the  plainti£Fs,  caufed  to  be  made  a  charter-party  ■■  *8*."^  ^^^  «*»« 
of  aflFreightment  under  feal,  (of  which  they  made  a  pro-  the  dcfeiidint, 
fert),  purporting  to  be  made  between  C.  J.  as  mafter  of  the^  We  of'JS:'^* 
fatd  (hip  of  the  one  part,  and  the  defendant  of  the  otlier'  Jeltc^  oV  ^ 
part.    It  then  proceeded  to  ftate  the  terms  of  the  charter-  1*^**?  "P^  ■ 

*  Oipuhted 

party  by  way  of  inducement,  which  were  for  the  delirery  freight,  «nd  the 

of  goods,  at  certain  ftipulated  freight,  at  PUlau  ;  and  afte^  U^redTr^^ 

averring  a  delivery  of  the  goods  at  Plllauy  according  to  wetuhi^riir. 

the  bills  of  lading,  concluded  thus:  ««  And  thereupon  in  te'taUf"* 

cohfideration  of  the  premifes  and  of  fuch  deliverv  of  the  ^?^'"t  •  "«><* 

'  that  the  plaiii- 

goods,  the  defendant  undertook  to  pay  to  the  plaintiffs  the  t'^^cool^'  °ot 

<*.iiri<-<i  .  maintatn  aU 

freight  due  for  the  faid  cargo  and  voyage."     ad  count,  /««/!/?/  «gwnft 

Indebitatus  affumpGt  for  freight.     At  the  trial  before  for  the  freight. 

Lord  Ellenhorough  C.  J.  at  the  London  fittings  after  Hilary 

term,  it  was  proved  that  the  plaintiffs  were  the  owners  of 

the  veflel,  and  that  the  defendant,  who  was  of  the  houfe 

of  Midler  and  Co.  at  Konlgsberg^  had  entered  into  tliis 

charter-party,  and  that  the  goods  were  delivered  as  alleged 

in  the  declaration  to  Muller  and  Co.,  who  were  the  Con- 

Cgnees  in  the  bill  of  lading.     His  Lordfliip,  however, 

was  of  opinion  that  the  a£lion  fhould  have  been  brought 

on  the  charter-party ;  but  he  permitted  the  plaintiffs  to 

take  a  verdift,  with  liberty  to  the  defendant  to  move  to 

«nter  a  nonfuit. 


In 
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■^ 

In  Eij/Ur  term  Scarlett  accordinglj  obtained  a  rule  nifi 
for  that  purpofe,  on  the  ground  that  the  freight  haraig 
been  ftipniated.  for  hj  deed  w^s  npt  recorerable  ia  af- 
fumpfit ;  and  he  mentioned  Ricbardfon  r.  Hanfmy  N*  P. 
GtdUbaU^  46  6. 3.  where  it  had  been  fo  ruled. 


The  Attomef-General  and  Tadiy  fliewed  caufe,  and  de* 
nied  that  the  rule,  aa  to  an  implied  promife  being  merged 
in  a  fpecialty,  waa  applicable  to  any  other  ca(e$  than 
thofe  where  the  implied  promife  and  the  fpeciaky  were 
between  the  fame  parties.  Now  here  the  parties  are  lidt 
the  fame ;  for  the  plaintifiti  are  not  parties  to  the  cb«r* 
tcr-partyi  nor  are  they  «amed  in  it  ^  neither  is  it  binding 
on  them  \  for  the  mafter  could  not  bind  them  by  an  in* 
ftrument  under  feal  without  an  authority  under  feal 
for  that  purpofe ;  which  it  does  not  appear  that  he  had.- 
Itwas  therefore  a  mere  perfcmal  contrad  between  Uia 
mafter  and  the  defendant.  But  admitting  diat  the  plain* 
ti£b  may  be  confidered  as  parties  to  the  inftrument,  ftiU 
the  rule  will  liot  apply,  becaufe  the  defendant  in  diis 
aQion  being  one  of  the  perfons  compofing  die  firm  of 
MuUer  and  Company,  and  not  having  pleaded  in  abate- 
ment that  all  the  partners  ought  to  have  been  joined> 
this  adion,  according  to  Rice  v.  Sliute  («},  muft  be  tadcen 
to  be  an  adion  againft  all  the  partners  1  and  if  fo,  then 
the  parties  to  the  inftrument  and  to  this  a^on  are  not 
the  fame,  becaufe  only  one  of  the  defendants  was  a  party 
to  the  charter-party }  for  one  partner  cannot  bind  the 
other  partners  by  deed  {b).  The  queftion  then  is,  whe- 
ther on  account  of  a  deed  which  has  been  executed  be* 
tween  the  mafter  of  the  plaintiffs'  reflel  and  one  of  the 

(«)  5  Bmr.  a6iz.  (>}  Berrifi»  t.  Jack/nt  7  Term  JUp*  207. 

partnera 
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p^natfB  in.  a  mercantile  houfei  the  plaintiffii  are  pre- 
cluded from  having  their  a&ion  againft  all  the  partners 
of  th»t  houfe  upon  an  implied  promife  for  freight  arifing  md  Anothcf 
out  <^  the  acceptance  of  the  goods  under  the  bill  of  Amrmomt. 
lading.  They  then  referred  to  jfnon.^  i  ZrM.293.,  ^^ 
White  Y.  Parkin  (« ),  in  order  to  fliew  that  notwithftand- 
ing  the  exigence  of  a  deed  aflumpfit  will  lie,  , 

Lord  Ellenboroogh  C.  J.  If  a  bond  were  given  to 
a  tniftee^  it  could  hardly  be  contended  that  an  a£lion  of 
aflumpfit  might  be  maintained  by  the  ceftui  que  truft  for 
the  recovery  of  the  money  fecured  by  the  bond.  The 
tafe^has  been  argued  ingeniouily ;  but  it  18  quite  clear  that 
dlis  a£lion  cannot  be  fupported.  A  contra£l  under  SaX 
h  entered  into  by  the  captain  on  behalf  of  the  plaintifft 
with  one  of  the  partners  in  the  houfe  of  Mutter  and 
Company  \  after  which  the  plaintiffs  chufe  to  bring  an 
a£kion  of  aflumpfit  againft  that  very  partner  for  Ae  idei^ 
tical  thing  already  contradled  for  with  their  own  captain. 
There  is  no  cafe  where  the  intereft  being  the  fame  as  thai 
fecured  by  the  deed,  it  has  been  holden,  that  aflumpfit 
will  lie.  In  Fofier  v.  Attanfon{h)  there  were  feveral 
tilings  unconneAed  with  the  deed,  which  W3re  included 
ki  tlM  afiion^ 

. 
Le  Blanc  J.    No  promife  is  ftated  independently  of 
die  cbarter-pariy. 

Batlbt  J.  The  phintifls  by  fuing  the  defendant 
alone  treat  him  as  tiie  only  member  of  the  houfe.  The 
cafe  of  Rice  v.  Sfri^r  has  been  much  overftated ;  for  diat 

only 
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1813. 

,     tCBACK 

and  Another 

agMMfi 
Amtbont. 


onl]r  decided,  that  where  the  defendant  does  not  pleai 
in  abatement,  he  is  not  at  liberty  to  objeft  that  there 
were  any  other  perfons,  joint  contra&ors,  with  hinu 

Rule  abfolute. 


Saturday^ 
June  19th. 


A  broker,  who 
pays  to  A.  the 
price  of  goods 
fold  by  him  for 
A»  under  a  del 
credere  com- 
miflion,  is  en- 
titled to  fct  off 
the  amount 
vagrainft  the  af- 
fignees  of^i 
for  whom  he 
bought  th^ 
foods;  and 
where  the  jury 
found  a 
▼erdi^t  difal- 
lowing  fuch 
fet-ofC  and  it 
was  doubtful  on 
the  evidence, 
whether  the 
payment  was 
made  before 
difclofureofthe 

name  of  A.  to 
B^  the  Court 
ICraaud  a  new 
trial. 


Morris  and  Others,  Aflignees  of  Smith  and 
Others,  Bankrupts,  againji  Cleasby. 

J)ECLARATION :  In  confideration  that  the  bank- 
rupts would  deliver  to  the  defendant  goods  to  be 
fold  on  accdunt  of  the  bankrupts,  the  defendant  under- 
took to  fell  them,  and  to  render  a  true  and  juft  account 
of  the  fale,  and  of  the  monies  ariCng  therefrom.  Breach  % 
that  the  defendant  hath  not  rendered  to  the  bankruptSt 
or  to  the  plaintiffs  as  aforefaid,  a  juft  and  true  account  of 
the  fale,  or  of  the  monies  arifing*  2d  count,  that  the 
bankrupts  had  delivered  goods  to  the  defendant  to  be 
fold,  but  the  defendant  had  not  rendered  a  juft  account 
of  the  faid  goods.  3d  count,  for  not  rendering  a  juft 
account  after  the  receipt  of  the  monies  arifing  from  the 
fale.  4th  count,  for  not  rendering  a  juft  account  of  the 
goods  after  the  fale  thereof.  There  were  alfo  the  money 
counts,  and  an  account  ftated.  Plea,  Non  aflumpfit, 
with  notice  of  fet-offl 

At  the  trial  before  Lord  Ellenborough  C.J.  at  the  London 
fittings  after  Hilary  term,  it  appeared  in  evidence  that  on 
the  23d  OBobiT  1 8 10,  the  bankrupts  ordered  the  defend- 
ant (a  broker)  to  purchafe  for  them,  at  his  public  fale,  a 
quantity  of  fpirit  of  turpentine  for  exportation.  The 
defendant  accordingly  made  the  purchafe  for  1090/.  7/. 
4i/.,  which  wtf  i^greed  to  be  paid  for  in  bills  at  2  months. 

The 
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The  defendant  did  not  mention  to  the  bankrupts  at  the  iBij* 
time  of  the  purcliafo  the  name  of  the  feller,  nor  did  it  — — 
appear  in  the  bill  of  parcels^  nor  did  the  defendant  deliver  axaiafi 

any  written  paper  containing  che  name ;  but  in  hSt  the 
goods  belonged  to  Le  Me/urur  znd  Co.^  and  were  fold 
by  the  defendant  as  their  broker  a£ling  under  a  del 
credere  commifiion  ^  but  the  bankrupts  never  authorized 
him  to  guaranty  their  houfe  to  Le  Mefurier  and  Co.,  or 
ever  knew  that  he  had  fo  done.     Soon  after  the  purchafe 
the  bankrupts  gave  the  defendant  dire&ions  to  (hip  the 
goods,   who  then  for   the    firft    time  informed  them 
that  Le  Mefurier  and  Co.  were  the  proprietors,  and  re- 
ferred the  bankrupts  to  them  to  get  the  neceflary  docu- 
ments for  (hipping  the  goods ;  after  which,  the  defendant 
paid  Le  Mefurier  and  Co.  the  ptice  of  the  turpentine ; 
but  the  precife  time  when  he  made  this  payment  did  mot 
appear.     The  bankrupts  having  had  feveral  interviews 
with  Le  Mefurier^  and  difficulties  having  occurred  in  pro- 
curing the  (hipment,  abandoned  their  refolution  of  (hip- 
ping, and  dire^ed  tlie  defendant  to  re-fell  the  goods ;  who 
accordingly  re-fold  them  at  different  periods,  tft'e  iirft  of 
which  was  on  the  27  th  November^  and  the  laft  on  the 
31ft  Dec.  1810.     The  produce  of  the  re-fales  was  683/. 
4/.  ^d.    Before  the  time  ftipulated  for  the  payment  of  the 
turpentine  the  bankrupts  became  embarrafTed,  and  on  the 
XOXiioi  January  iZi  I    (topped  payment.     The  que&ion 
was,  whether  the  defendant  was  entitled  to  take  credit 
in  his  account  with  the  affignees  of  Smith  and  Co.  for  the 
price  of  the  turpentines  fo  paid  to  Le  Mefurier  and  Co. 
His  Lord(hip  ftated  the  rule  to  the  jury  to  be  this,  that  a 
b&ox  reprefents  his  principal  until  the  principal  is  dif- 
clofed,  but  when  that  is  done,  his  charadler  of  fador  is 
at'^an  end|  and  the  principai  becomes  &i?^er(bn  to  be 

dealt 
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dealt  with*  Until  that  tiifie  payments  may  be  made  by 
the  fa£lor»  and  be  the  fubjed  of  fet-off  by  him  in  his 
^Mttft  account  with  the  principal.  The  jury  found  a  verdifk 
for  the  pUintiii>  without  allowing  the  fet-off^  and  in 
Eajler  term  a  rule  nifi  for  a  new  trial  having  beeo 
obtained, 

"Barlt  and  Reader  now  fiiewcd  cnufe>  and  faid^  thatdus 
W^s  an  attempt  to  convert  the  broker  into  a  principal  ^ 
they  relied  on  tlie  rule  as  laid  down  at  the  trial,  that  if 
the  principal  be  difclofed  before,  the  time  when  payment 
is  made  by  the  broker,  tlie  broker's  authwity  ceafes,  and 
lie  is  not  entitled  to  pay ;  and  contended  that  this  rule 
applied  whetlier  the-  broker  is  a£ling  under  a  comnaiffioa 
del  credere  or  net  %  becaufe  fucl>  a  commiiEon  between  a 
broker  and  one  principal  (hall  not  operate  to  the  prejudice 
of  another  principal.  Applying  then  the  role  to  the  pre* 
fent  cafe,  the  defendant  had  no  right,  although  he  was 
adllng  for  Le  Mcfurier  and  Co.  under  a  dd  aedere  com** 
miiIioA>  to  pay  them  for  their  turpentines  to  the  prejik- 
dice  of  Smith  and  Co.  the  purcbafers,  after  die  tioie  when 
Le  Mefurier^^  name  was  difclofed  to  tbem  \  and  if'  the 
defendant  was  not  endtled  to  do  this,  neither  canlie  be 
entided  to  claim  fuch  payment  by  way  of  let-off.    ' 

The  Attorney-General  and  Parnther  contra,  infifted,  ift» 
that  the  defendant  was  entitled  to  his  claim  of  fet-o£ 
lliey  obferved  that  thb  was  not  a  queftion  between  the 
two  prmcipals,  LeMefurier  and  Co.  and  the  bankroptSy 
whether  their  rights  were  prejadiced,  but  between  die 
broker  and  thebankrupts  (his  principak)^  whedier  there 
was  any  thing  ^o  fliew.t^  the  h|mkropcs  had  inteqiaftd 
ta  prevent  the  broker  from  paying  Li  M^fiaier  aad  Ce. 
6  .  according 


CttAsm* 
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a«cor4ilig  M>  the  ufiial  coarfe  under  a  dd  ciedeie  com-        1913* 

miflioo ;  if  there  waa  not,  Uieo  the  defen^»t  was  entilled        ■  '  '   ■ 

to  pay ;  and  fuch  payipent  would  form  au  item  in  tbe.        ^!^^ 

account  between  him  and  the  bankrupts,  who  had  got 

the  turpentines,  and  to  whom  it  made  no  difference,  aa 

far  as  appears,  whether  they  paid  Le  Mefu^ier  and  Cow, 

or  allowed  it  in  account  with  the  defendant.    If  then 

the  defendant  was  entitled  to  pay,  he  is  entitled  to  fet  it 

off.      But,  2dly,   he  is  at  all  events  entitled  to  claim 

this  payment  againft  the  plaintiffs,  who  are  the  affignees 

of  Smith  and  Co.,   by  way  of  mutual  credit  (j) ;  for 

though  it  may  not  be  good  as  a  fet-off*,  yet,  according  to 

Grovt  V.  Dubois  (i),  there  is  a  great  diftindion  between 

mutual  credit  and  fet-off;  and  the  fame  diftinftion  was 

recognized  in  Cuming  v.  Fore/ltr.  {c) 

Lord  Ellenborough  C  J.  In  this  cafe  I  hare  not 
{ten,  nor  am  likely  to  fee,  any  thing  to  induce  me  t« 
ulter  my  opinion  as  to  the  right  of  the  broker  to  receive 
payvaent  until  his  principal  appears.  The  moment  how« 
ever  the  prindpal  does  appear,  provided  it  be  before 
payment,  he  comes  into  his  full  rights  to  receive  it  v  that 
is  a  vUle  for  the  prote&ion  of  the  principal.  But  yet  if 
the-  principal  authorise  his  agent  to  receive  payment, 
fuch  payisent  will  be  good  ^aunft  him.  So  under  thefe 
circumftances  if  Ckajky  had  received  payment,  it  would 
llave  been  good }  for  to  this  extent  we  muft  give  eAr£l 
i»  the  del  credere  commiSon,  chat  it  authorized  him  t^ 
leceive  payment,  hie  principal  not  haring  eoumeramM 
fuch. authority.  The  only  point  on  whidi  the  qaefties 
jfOx  a  new  trial  is  to  be  confidered^  is  howfitf!  thete  wae 

(j}i[CMJa.r.3o./at.      (I)  ir.ie.tte*      (OtJr^&499* 

aright 
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1 8 13«        a  right  of  fet-off  or  mutual  cx'edit  as  it  regards  the  brokef# 


MoRRXt 


If  the  broker  continued  the  prefumptive  principalj  un« 
M^mnft  queftionably  every  right  of  fet-oflF  belonged  to  him  which 
belonged  to  his  principal,  but  when  once  the  principal  is 
difclofed,  the  right  of  fet-ofF  no  longer  continues.  The 
queftion  then  mud  ftand  on  the  mutual  credit.  I  wifh 
to  have  it  better  afcertainedj  whether  this  be  conGdered 
as  a  right  of  fet-ofF  or  of  mutual  credit,  when  tlie  difclo- 
fure  of  the  principal  took  place. 

Le  Blanc  J.     I  think,  on  the  report  read  by  my  Lord» 
that  the  precife  time  when  the  money  was  paid  does  not 
appear.     I  affume  the  fa£ts  to  be  as  ftated  at  the  bar, 
that  the  defendant  was  employed  by  Le  Mefurier  and  Co, 
*  to  fell  the  goods  for  them  under  a  del  credere  commif^ 

Con,  and  that  he  did  fo  fell  them  to  the  bankrupts,  by 
whom  he  was  employed  to  biiy,  without  difclofing  to  them 
^  the  names  of  Le  Mefurier  and  Co.,  and  that  the  bank^ 

rupts  gave  him  an  order  to  re-fell  the  fame,  which  he  did^^ 
and  that  payment  was  not  made  by  him  to  Le  Mefurier 
and  Co.  till  after  the  difclofure  of  their  names  to  the 
bankrupts.  Upon  this  ftatement  it  ftrikes  me  that,  thi» 
being  an  a£lion  by  the  aiGgnees  of  the  bankrupts,  the  de- 
fendant will  be  entitled,  without  breaking  in  upon  any 
principle  of  law,  to  fet  off  the  amount  6f  the  price  paid 
by  him  to  Le  Mefurio'  and  Co,  on  account  of  the  bank- 
rupts. The  rules  of  law  as  they  regard  principal  and. 
iyroker  are  for  the  benefit  of  the  principal.  The  princi-* 
pa]^  who  fells  throi^h  the  intervention  of  a  broker,  majr 
interpofe  and  require  payment  to  be  made  to  him,  but 
after  he  has  dealt  with  the  broker  as  the  real  purchafer  of 
the  goods,  which  by  the  del  credere  commiflion  Le  Me^ 
furier  and  Co.  may  be  cbntfdered  as  havmg  done,  the 
n  broker 
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(tokerthtn  ftandain  the.  fitiu^oa.of  principal;  and*m        i^rj. 
that  chara£ier  he  fells  to  the  bankrupts  on  his  own  ac«        ■ 
'  count.    There  is  no  perfon  interefted  in  contrarening  the        ag/A^^ 
jttftice  of  the  o^fe,  that  the  defendant  ihould  be  allowed      Ci.sAar. 
in  account  that  price*  which  the  affignees  now  feek  to 
take  froni  him«    The  princiitol  is  entitled  to  claim  his 
rights  fncire»  without  reference  to  what  pafles  between 
tf>e  broker  and  the  purcbafer,  but  where  no  fuch  righta 
incerven^f  the  juftice  of  the  cafe  is  not  to  be  defeated  bf 
the  applicadon  of  a  rule  of  law  made  folely  for  the  pro- 
te£};ion  of  the  princips^l.    The  defendfint  b  taken  out  o£ 
the  rule  of  law  the  hioment  he  has  fettled  the  full  pric^ 
iifith  the  principal^  with  ^hom  he  was  bound  to  fettle  hf 
Tirtue  of  the  dd  creder^  Qommiffion* 

JBAtLBt  J*  The  jttftice  of  the  cafe  is  clearly  with  the 
pendant*  I  think  alfo  the  defendant  is  entitled  'bo4t 
under  his  fet«off  and  under  bif  claim  of  mutual  credit. 
There  are  many,  ca^es  in  n^hich  a  fa^lor  rqay  fue  in  hi« 
own  iiame^  where  the  balapce  between  him  and  his  prin« 
Qipal  u  in  his  favoun  Where  the  principal  gires.  notice 
to  tjhe  buyer  not  to  pay  the  fyBtot^  the  buyer  will  after- 
wards pay  the  fa^or  at  his  peril ;  but  where  the  princi<f 
pal  enables  the  faftor  to  fell  without  naming  him,  be 
makes  the  faAor  his  agent,  npt  only  for  felling,  but  for 
veceiraig  the  price.  It  feems  to  me  that  if  the  principal 
employs  the  fadlor  to  fell  by  a  del  credere  commiilion,  h^ 
wiihes  it  to  be  underftood  that  he  looks  to  him  for  pay* 
meott  and  that  he  has  no  cJ>je£^ion  that,  the  buyer  fbould 
pay  the  faAor.  lu  Houg/Om  y.  Mvttbtws  (a)  both  Cbam^ 
bn  J.  and  Lord  4lwfUij  confidered  that  the  t&fX  of  a 

Vol.  L  R  r  M 
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1813'.        del  credere  commiflion  was  to   make   the   faftor  re- 
_  fponfible,  for  the  value  of  the  goods,  to  his  principal. 

agmnfi         Chamhrc  1,    refers   to   Krugerv.  Wilcox  for  the  gene- 
ral pofition  that  a  faftor  has  a  lien  for  his  general  bal  ince  ; 
and  then  he  goes  on  to  fay,  "  that  where  a  fa£lcr  is  in 
advance  for  goods  by  adual  payment,  or  where  he  felts 
under  a  del  credere  commiffion,  whereby  he  becomes  re- 
fponfible  for  the  price,  there  is  as  little  doubt  that  he  has 
a  lien  on  the  price,  although  he  has  parted  with  the 
pofleflion  of  the  goods.     If  he  tlQls  under  a  del  credere 
commiffion,  he  is  to  be  confidered  between  himfelf  and 
the  vendee,  as  the  fole  owner  of  the  goods.**    Afterwards 
he  refers  to  Buller's  N.  P.  for  what  is  there  faid,  "  that 
a  fadior's  fale  does  by  the  general  rule  of  law  create  a 
contra£i  between  the  owner  and  buyer;  and  therefore 
if  a  fa£^or  fell  for  payment  at  a  future  day,  if  the  owner 
give  notice  to  the  buyer  to  pay  him,  and  not  the  fador^ 
the  buyer  would  not  be  juftified  in  afterwards  paying 
the  faftor."    But  he  goes  on,  «*  it  is  true  Mr.  Juftice 
Buller  adds^  '*  yet,  perhaps,  under  fome  particular  cir*« 
cumftances,  this  rule  may  not  take  place,  as  where  the 
faAor  fells  the  goods  at  his  own  riik;  {i.e.  is  anfwerable  to 
the  owner  for  the  price,  though  it  be  never  paid  ;)  for  in 
Tuch  cafe  he  is  the  debtor  to  the  owner,  and  not  the 
buyer.'  **    And  this  dodrine,  that  where  the  fador  ada 
under  a  del  credere  commiffion,  he  is  the  perfon  war- 
ranted to  receive  the  price  from  the  vendee>  falls  in  with 
the  cafe  of  Grove  v.  Dubois.    If  it  were  otherwife,  in 
what  a  fituation  would  the  fador  be  placed  ?  He  would 
(till  be  liable  under  his  del  credere  commiffion  to  his 
principal,  and  yet  not  have  the  means  of  getting  the 
money  into  his  own  hands  by  calling  on  the  vendee. 
How  does  this  cafe  ftand  ?  The  defendant  is  allowed  to 
7  fell 
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fell  goods  to  the  bankrupts,  without  communicating  the        1813. 

name  of  the  vendor;  he  does  fell  to  them,  deliyertng  to  ^      \ 

them  a  bill  of  parcels,  from  which  they  would  under-        agaitfi  ^^ 

ftand  that  he  was  the  perfon  to  receive  payment.    If  the 

bankrupts  did  not  pay  the  defendant,  ftill  he  would  be 

bound  to  pay  Li  Mefurier  and  Co.,  and  therefore  he 

ftands  in  the  fituation  of  vendee.    The  goods  were  fub- 

ftantially  the  goods  of  the  defendant ;  he  would  be  the 

lofer  if  the  bankrupts  did  not  pay ;  therefore  that  con- 

ftitutes  a  mutual  credit  between  him  and  the  bankrupts. 

The  juftice  of  the  cafg  is  that  way  beyond  all  doubt;' 

for  the  price  muft  ultimately  come  out  of  the  pocket  of 

the  defendant,  and  it  would  be  hard  if  he  were  obliged* 

to  pay  the  price,  and  then  come  in  for  a  dividend  under 

the  commiflion. 

Rule  abfolute. 


Allanson  and  Another,  Affignees  of  Roberts,  Saiurip, 
a  Bankrupt,  j^^/;j// Atkinson. 

ASSUMPSIT  for  money  had  and  received.     At  the  Where ^.,t 

trial  before  Lord  ElUnhorough  C.  J.  at  the  London  ing  srreftcd  at 

fittings   after  laft   Hilary  term,     it    appeared   that    on  ^efcidanf  Jpori 

ihe  1 7th  of  July  1 8 10,  Roberts^  who  carried  on  the  buG-  *^/*;;  jjj"** 

nefe  of  a  jeweller,  had  been  arrefted  upon  a  ca.  fa.  at  hand*  of  the 

...  (bcriff**  officer 

(he  fuit  of  the  defendant,   by  a  (heriff  *s  officer,  who  to  raifr  ironer 

left  him  in  cuftody  of  his  brother.    While  in  cuftody,  a^^dingiy 

pledged  thero» 
and  6ve  we^ks  afte^ards  paid  orer  the  amount  to  the  defendant':  Held  that  the 
aflignect  of  ^.,  who  had  committed  an  a£l  of  bankruptcy  before  the  at  reft,  might  re* 
cove.-  the-  money  paid  to  the  defendant  in.an  z€Aon  for  money  had  and  rrosived,  although 
the  cie  .eodant  was  not  priry  to  the  taking  of  the  goods  by  the  flierifT's  officer,  and  ai* 
th 'Ugh  the  money  paid  to  the  defendant  waf  not  the  identical  money  raifed  by  tbt 
pledge. 

R  r  a  Rebertt 
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l8i3«  RAerts  propofed  that  the  brother  (hould  ta^e  a  qinad||r 
ALLAMsoit  ^  goods  out  of  his  (bop  and  pledge  them^  to  the  amonoit 
AtII^Iioii.  ^^  ^*  ^^'  "^  quantity  of  goods  was  accordingly  taken 
and  pawned  on  the  19th  of  July^  and  aa/.  were  raiCed  i 
but  that  fum  falling  (hort  of  the  amount  of  the  leryt 
Rokrts  gave  him  more  goods,  which  were  alfo  pledpilt 
and  made  up  the  difference ;  the  whole  money  thus  ra^(cd 
was  paid  over  by  the  brother  to  the  lberii|F's  offic«si> 
who,  five  weeks  afterwards,  paid  it  over  to  the  defend- 
ant ;  not,  however,  in  the  identical  money  raifed  by  the 
pledge.  On  the  a^th  of  Augufi  the  officer  had  notice 
that  RcberU  had  committed  an  zSt  of  bankruptcy  befoce 
tbe  property  was  taken.  It  was  obje&ed  for  the  de* 
Cendant,  that  as  he  was  not  privy  to  the  aft  of  tbe 
iheriff 's  ofBcer  in  taking  the  goods,  and  only  receivf^ 
die  money  in  payment  of  his  debt  as  the  money  of  the 
iheriff,  and  not  of  the  bankrupt,  therefore  this  aftion 
was  not  maintainable ;  but  the  proper  remedy  was  by 
aftion  of  trover  for  the  value  of  the  goods  againft  the 
iheriff,  who  had  taken  them.  His  Lordfliip  faid  it  was 
clear  that  if  the  defendant  had  been  privy  to  the  taking 
he  would  have  been  a  tort  £eazor  and  liable  \  but  he 
doubted  whether  the  fa  A  of  the  produce  of  tbefe  g^ods 
having  come  into  his  hands  was  fufficient  to  entitle  die 
aflignees  to  this  fpecies  of  a£lion  \  andL  therefore  he  djU 
ve£ied  the  jury^  to  find  a  verdift  for  the  plaintiffs,  giving 
liberty  to  the  defendant  to  move  to  enter  a  nonfuit. 

A  rule  nifi  for  that  purpofe  having  been  obtained  ia 
Eafier  term, 

Marryai  and  CampidI  (hewed  caufe,  and  contended 

that  it  was  fufficient,  to  entitle  the  plaintiffs  to  this  aftioi^ 

to  ihew  that  the  a£t  o{  bankruptcy  was  committed  be£>re 

13  the 
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tbe  money  came  to  the  defendant's  hands;  that  if  the        1813. 
fcanlatipt  had»  immediately  upon  the  attrefti  paid  the       — — « 
lAMey  to  die  defendant,  fuch  payment  would  not  hare       ^l^^^fi^ 
been  proted:ed,  but  would  have   been  recoverable  as     ATuxmon; 
money  had  and  received  to  the  ufe  of  the  affignees.    The 
only  difference  here  is,  that  the  monef  was  raifed  cnrciis* 
(OuQy  by  the  pledge }  but  ftill  it  was  the  produce  of  goods 
Wlonging  to  the  bankrupti  and  was  as  much  his  moneyy 
as  if  it  had  been  paid  immediately  from  his  pocket ;  and 
it  was  received  by  the  defendant  im  fuch  in  fatisfa&ion  of 
die  ca.  fa.    That  it  was  money  had  and  received  by  the 
defendant  to  the  ufe  of  the  aflagnees  appears  from  Kiiebin 
yr.  Campbell  {a)^  where  the  Court  (aid,  <<  Whoever  has 
received  the  money  for  the  hankrupf^  goods;  is  fuppofed> 
in  jttftice,  to  have  received  the  fame  fir  the  ufi  of  tbt 
(iffignieTi  in  whoni  the  property  of  thofe  goods  by  law 
was  vefted,  and  to  have  promifed  to  pay  the  fame  to  the 
mfftgntesi  there  is  a  fiippofed  privity  of  contra  A  between 
the  perfohs  whofe  money  it  lawfully  is,  and  the  perfon 
who  has  gbt'or  received  it.* 

Topping  and  Comyn  contra.  This  is  not  like  the  cafe 
of  Kitcb'm  Vp  Campbell,  where  it  was  held  that  the  money 
ariGng  from  the  fale  of  goods,  taken  after  an  z€t  of  bank* 
rupccy  under  a  fi.  f^.,  may  Be  recovered  by  the  afligneesy 
in  an  af^ton  for  money  had  and  received,  from  the  perfon 
whd  receives  it.  Here  the  defendant  has  not  intermeddled 
with  the  goods  of  the  bankrupt,  nor  with  the  money 
produced  by  the  goods.  If  indeed  the  defendant  had  got 
poiTeffion  of  the  goods,  trover  might  have  lain  againft 
him;  or  if  he  had  received  the  precife  funi  of  money 
raifed  by  the  filedge,  there  might  have  been  fbmt  c6louv 

Rr3  for    ' 
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xSi3«  for  faying  that  he  had  received  the  produce  of  the  bank- 
,  •  rupt's  goods  5  but  he  did  not  receive  either  the  identical 

c^tthft  notes,  or  tlie  identical  fum.  BeGdes,  this  was  not  a  pay* 
ment  to  the  defendant  on  behalf  of  the  bankrupt,  for  the 
defendant  was  not  a  party  to  the  tranfaflion^  but  a  pay- 
inent  by  the  (heriff  to  relieve  himfelf  from  a  pofidve 
breach  of  duty.  He  was  ILabie'  to  an  a£lion  for  an 
efcape ;  and  if.  fuch  adlton  had  been  brought,  he  could 
not  have  fet  up  the  bankruptcy  of  Roberts  as  a  defence. 
He  was  liable  thcvefore  for  the  debt.  It  would  be  hard 
then  if  the  Court  fliould  deprive  the  defendant  of  that 
which  he  has  received  from  the  Iheriff  in  lieu  of  the  debt. 

Lord  Ellenborough  C.  J.    This  has  been  argued  aa 

%  cafe  of  hardlhip.     Suppofe  this  money  had  been  paid 

in  regular  form,  it  would  have  been  recoverable  by  the 

affignees,  as  the  money  of  the  bankrupt  paid  after  Us 

bankruptcy.    Therefore  I  cannot  fay  that  it  is  a  cafe  of 

hardlhip,  where,   if  the  payment  had  been  regular,  it 

would  have  been  recoverable.    What  is  the  cafe  here? 

On  the  arreft  taking  place  the  bankrupt,  being  defirous 

of  time  to  difcharge  the  debt,  propofed  to  give  a  part  of 

his  goods  in  order  to  raife  money  upon  them ;  for  which 

purpofe,  he  placed  them  in  the  hands  of  the  brother  of 

the  fheriff 's  officer,  with  an^xplicit  authority  to  convert 

them  into  money.    It  is  admitted  that  if  the  goods  fob* 

fifted  in  fpecie,  trover  would  lie  \  and  what  objeSion  is 

there,  where  they  have  been  converted  into  money,  to 

the  a£kion  for  money  had  and  received  ?   My  only  doubt 

was,  whether,  as  the  deferitlaAt  did  not  appear  to  be  privy 

to  the  taking,  and  as  the  money  paid  to  him  was  not  the 

inoney  immediately  produced  by  the  difpofal  of  th^. 

goods,   this  was,  ftxi&lj  fpeaking,   the  money  of  the 

aifigneesi 
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aSgnees.s  but  inafmuch  as  the  goods  of  the  bankrupt 

were  converted  into  money,  the  moment  the  produce  of 

the  goods,  in  moneyi  came  into  the  pocket  of  the  de-         againft 

fendant^  I  think  it  became  money  received  to  the  ufe 

of  the  aflignees. 

Le  Blanc  X-  I  sini  of  the  fame  opinion.  The  de- 
fendant cannot  complain  of  hardfhip;  No  one,  on  con- 
Cdering  the  circumftances,  if  the  queftion  were  put  to 
him,  whether  the  money  was  received  in  redemption  of 
the  officer,  or  as  money  paid  by  the  bankrupt,  could 
doubt  that  it  was  received  by  the  defendant  as  money 
paid  by  the  bankrupt  to  relieve  himfelf  from  the  arreft. 
Therefore  the  defendant  received  it  as  money  paid  under 
the  execution ;  and  whether  it  was  put  into  the  hands 
oir  a  banker,  and  mixed  with  other  money,  or  put  into 
his  hands  immediately,  it  is  the  fame  thing.  I  thinkj 
therefore,  the  money  may  be  recovered.  If  the  defend-i 
ant  had  chofen  to  objeft  to  receiving  the  money,  he 
might  have  done  fo,  and  had  his  remedy  againft  the 
(heriff;  inftead  of  which  he  is  content  to  receive  it  aa 
the  money  of  the  bankrupt. 

Batut  J«  I*concur  in  the  fame  opinion.  I  think  the  •. 
defendant  received  this  as  the  money  of  the  bankrupt. 
.He  might  have  difa£Eirmed  the  a^  of  the  (heriff,  inftead 
of  which  he  affirms  it,  by  receiving  the  mqney  from  die 
{heriff,  not  as  the  money  of  the  (heriff,  but  of  the  bank- 
rupt. If  fo,  the  alTignees  are  entitled  to  recover ;  and 
there  is  no  other  hardfliip  in  this  cafe  than  in  others, 
where  perfons  receive  the  property  of  a  bankrupt  aft^r  . 
tua  baAkruptcy. 

.  Rule  difcharged. 
Rr  4 
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jAi»*y.  {TjcotL  agatnjl  Gleknie  and  four  others,  and 

^^**  C  Sharpe,   W.  Sharpe,   and  G.  Sharps 
the  Younger. 

la  tfwcr  TROVER  for  tf  7  tons  of  flax  *  the  dechrmtion  con* 

mjr-mft  lievenl  Jl 

defendaotsy  »ll  tatped  oiily  OHC  count.     Flea  not  guilty.    At  the 

f^und  goiltr  on  trial  before  Lord  ElUnhrotigh  C.  J.  at  the  London  fittings 

Jji^hriVi^''  after  laft  HUarj  term,  it  appeared  that  the  defenaanu 

^Irfin "b  ^\\x  GknnU  and  the  four  others  were  aflignees  of  the  Zbarpes^ 

thcieforc  where  ^^  othcr  three  defendants,   who  became  bankrupt  in 

pUmtin 

broDght  trover  September  1 8 1 2.    The  plaintiff  being  the  owner  ci  the  fltf 

againa  A.  and  in  queftion,  configned  it  from  Ruffia  to  his  broker  in  thli 

«nd  c!  and  A  country,  for  the  purpofe  of  fale.    The  flax  upon  its  ar« 

wdVr^edThit  wad  was  landed  at  the  wharf  of  the  Sharpes,  who  were 

the  bankniptf,  ^  wharfingers  and  agents  of  the  broker,  and  after 

btnkniprc^.  fame  time  was  pledged  tp  them  by  the  broker  on  account 

afterwards  dif-  of  btUs  drawn  upon  and  accepted  by  them  to  a  confider- 

^t  i  way  ahle  amount.   The  flax  ftili  continued  at  the  wharf,  and, 

hl^n^w  ^^^^^  lying  there,  was  pledged  by  the  Sharps  to  WaOer 

authority  fo  to  ^^^  Qq.  for  advances  made  by  them  to  ^e  Sbnrpes^  and 

do;  and  that  '                                     '^^ 

the  afligneef,  was  transferred  into  the  names  of  JTnlier  and  Co.   After- 

roptcy  took   ~  wards  the  Sbarpes  became  bankrupt,  and  the  other  de- 

thtg!^",^^  fehdants,  as  aflignees,  were  put  into  pbflMEon  of  Ac 

SeUTe/Them*  to  ^**''»  "*^  *®  ^*'»  together  wiA  the  reft  of  the  pnv 

the  plaintiff  on  perty  lying  there.    The  plaintiff  had  fince  demanded  the 

the  jury* found  flax  of  the  affign^es,  which  they  \aA  refofed  to  deliter 

dant&^uUty,  up.    The  jury  uppn  this  eyidence  fo^nd  all  the  defen- 

Inly'oMwunt  ^^^^  i^^^ i  whereupon  in  Softer  term  the  Attormf^ 

^n^f  Hdw"'  t'^'^^  moyteA  for  a  rule  nifi  for  a  new  trial,  on  the 

that  the  evi*  ^round.  that  there-  was  no  proof  of  a  loint-conrerflan 

dence  dW  not  ■•                                                        *                        ^                           * 

trarrant  fudi  by  all  the  dcfendautSj  to  warrant  a  jdint-a&igD  agaimt 

^^V  them. 


QiAumm* 
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dieiiiy  thoofh  if  diere  had  been  fepante  iftidns  dui  1813. 
proof  might  have  beem  fUfEcient  to  ailed  both  die  wt*  - 

figneet  and  the  bankrupts  with  leparate  a&s  p£  am*  0^4^ 
terfion* 

Lord  ELtftNBOEocGH  C  J.  The  obje£lion  ii  rather 
to  the  finding  of  the  jory  than  to  the  pining  all  the  de- 
fendaiCits  in  one  adion*  inafmuch  aa  (ereral  may  be  joined 
ID  trover^  and  yet  one  only  be  found  guilty*  ^  It  mi^ 
baTe  turned  out  on  the  evidence  to  have  been  a  oonver^ 
fion  by  the  bankrupts,  condnued  afterwards  by  the  af« 
fignees,  fp  aiB  to  have  made  it  a  joint-converfion  by  allv 
I  do  not  fay  that  is  the  cafe  here  ;  but  ftill  the  objfOiaq 
)S  not  that  all  the  defendants  could  not  be  joined^  but 
that  iome  of  them  ought  to  have  been  acquittedt 

Tl^t  rule  was  thereupon  granted ;  and  on  a  former 
day  b  this  term  P^rl,  Tofthg,  ind  TadJy  Ihewed  caufe, 
and  contended  that  the^refufal  of  the  ailignees  to  deliver 
op  the  prc^perty,  after  it  came  into  dieir  hands,  and  their 
afletthi^  a  right  to  hold  it  as  repitefentadves  of  the  bank* 
mpts,  was  an  adoption  by  them,  and  a  continuance  of 
the  tordbus  ad;  done  by  the  bankrupts,  in  pofleffing 
thainfelves,  and  parting  widi  die  flax  by  way  of  pledge  1 
and  they  compared  it  to  Blokhdim  y.  Oldham  (a),  where 
upon  a  feiaure  and  fale  of  the  goods  of  a  bankrupt  under 
an  execution,  trover  was  held  to  lie,  joindy,  sqjainft  the 
flietiffi  agaiuft  the  plaintiff  in  Hbst  original  aAioiiy  and 
die  vendee. 

The  Attornej^itural^  Scarlett^  and  Riciar^on,  contrll| 
adniiued  that  in  trover  feveral  might  be  joined^  and 

tamt 
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X813.        fotae  might  be  found  guilty  and  othera.  acquitted  j  but 
— —       they  contended  that  all  could  only  be  found    guilty, 
^mMft        where  proof   was  giyen  of  a  joint-converfion  by  alL 
In  this  cafe  there  was  no  fuch  proof }  for  admitti|}g  that 
the  pledging  of  the  flax,    and  the  refufal  to  deliver  it 
up,  were  feparate  a£ts  of  converfion  by  the  bankrupts 
and  the  afiignees^  as  they  applied  to  each  refpeAivelyi 
there  was  nothing  to  eonne&  the  one  with  the  other  fo 
as  to  form  one  joint  tort.    Even  if  the  refufal  by  the 
affignees  could  be  confidered  as  an  aflent  on  their  part 
-to  the  tortious  a&  of  the  bankruptSi  it  would  not  ope- 
rate to  make  the  affignees  tortfeazers  ab  initio,  unlefs  it 
could  be  fliewn  that  the  tortious  a£l  was  done  for  their 
benefit.    Therefore  in  4  Ififi.  317*  it  is  laid  down  that 
««  by  the  <foreft-)aw,  whofoerer  receiveth  within  the  fo- 
reft  a  malefadlor,  in  hunting,  &c.,  knowing  him  to  be 
fuchj    he  is  a  prinbipal  treipafler;"  but  it  is  added, 
.<<  wherein  the  law  of  the  foreft  diflereth  frona  the  com- 
mon*law,  for  by  the  common*law  he  that  receivetfa  a 
trefpafs,  and  agreeth  to  a  trefpafs  after  it  be  done,  is  no 
trefpafler,  unlefs  the  trefpafs  was  done  to  his  ufe,  *or 
for  his  benefit,    and  then  his    agreeinent  fubfequent 
amounteth  to  a  cominandment,  for  in  that  cafe,  omnil 
ratihabitio  retrotrahitur  et  mandato  sequiparatur.''   And 
there  is  alfo  this  inconfiftency  in  the  finding  of  the.  jury 
upon  this  evidence,  that  the  finding  the  affignees  guilty 
acquits  the  bankrupts,  and  vice  verfa  i  for  a  converfion 
to  the  damage  of  the  plaintiflF  fuppofes  the  property  to 
be  in  him  when  converted ;  therefore  if  the  property 
was  in  the  plaintiff  fo  as  to  charge  the  affignees,  there 
could  not  have  been  any  prior  converfion  of  it  by  the 
bankrupts,  or  if  the  bankrupts  had  before  converted  itt 
then  the  affignees  are  not  liable*    And  by  this  mode  of 

joining 
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joining  all  the  defendants  in  one  a£lion,  the  plaintiflF  gains 
an  imreafonable  advantage,  for  thereby  he  makes  the 
jdeclarations  of  the  bankrupts  and  the  affignees  evidence 
againfl;  each  other.  Therefore  on  every  account  they 
ought  not  to  have  been  joined. 

Lord  EjLLENBOROUGH  C  J.  obferved  that  the  queftioh 
was  of  very  confderable  extent  and  importance  in  its 
confequences ;  and  that  he  had  looked  to  being  fur- 
niflied  with  more  cafes  upon  the  fubje£l:  j  but  concluded 
from  the  known  induftry  of  the  counfel  who  had  ar- 
gued the  cafe,  that  there  were  none  fuch*  A 

Cur.  adv.  vult. 

Lord  Ellbnboeough  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This   csife  was  argued  before  us  on    the    queftion 

.whether  there  had  been  a  joint. converfion  by  the  aihg- 

•  nees  and  the  bankrupts.  It  was  a  cafe  wh6re  the  plain- 
tiflF being  refident  abroad,  tranfmitted  goods  to  his  broker 

.in  this  country,  which  goods  the  broker  pledged  to  the 
bankrupts  on  account  of  advances  made  by  them,  and 
the  bankrupts  afterwards  pledged  them"  to  Walker  znA 

.  Co.  for  fimilar  advances.  Now  thofe  are  a£l:s  of  tort 
and  tortious  converfion  of  the  goods  prior  to  the  exif- 
tence  of  the  afiigneeSj  in  their  character  of  ailignees^  and 
as  conne^ied  with  thefe  goods ;  thofe  therefore  were 
a^s  of  tort  done  without  the  participation  of  the  affig- 
jiees.     There  is,  however,  another  a£k  of  tort  ftated  in 

•the  cafe  to  have  been  committed  by  them  as  affignees, 
namely,  their  refufal  to  deliver  up  the  goods,  which  were 
lying  on  the  wharf,  and  had^come  into  their  pofleffion 
as  affignees ;  butwith  this  a£l  of  tort  it  does  not  appear 

.that  the  bankrupts  ever  intermeddled.    It  feems  to  us, 

therefore. 
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there&re,  on  ftAl  confideration^  that  the  fads  of  Ah 
cafe  exdUidt  a  joint  cbnverfion  by  all  die  defendantL 
tgainft  No  joint  converfion  is  ftated  in  point  of  hSt ;  and  wk 
think  there  is  nonle  in  point  of  law.  In  point  of  faA, 
the  bankrupts  ceafed  to  interfere  when  die  affignees  were 
put  into  pofleffion  of  the  goods ;  and  in  law,  they  caiH 
not  be  confidered  as  having  any  controul  over  them^  or 
as  having  concurred  in  the  a£^  of  refufaL  The  cafe  to 
wliich  this  has  been  likened,  is  that,  where  goods  have 
been  taken  by  the  (herifF  under  an  execution  fued  out 
a^inft  a  party,  who  had  before  then  become  bankrupt, 
and  whofe  goods  had  become  the  property  of  his  af« 
fignees,  in  which  cafe  the  a£^  of  the  flieriff  is  confidered 
as  the  ad  of  the  plaintiff  fuing  the  execution.  In  that 
cafe,  however,  the  adoption  by  the  plaintiff  in  executian 
of  the  levy  of  the  flieriff  may  make  him  a  party  to  the 
trefpafs,  t^oti  the  principle  of  omnis  radhabitid»  kt* 
But  there  is  this  difference  between  that  cafe  and  tll6 
prefent,  that  there  the  law  might  intend,  from  die  party*s 
fubfequent  adoption  of  the  a£^,  that  he  was  placed  in 
the  fame  fituation  as  if  he  had  originally  commanded  the 
z£k  i  but  fuch  intendment  can  only  be  made,  where  the 
party  is  in  a  fituation  to  have  originally  commanded  it. 
Now  here  the  affignees  could  never  have  commanded 
die  original  a&s  of  converfit>n,becaufe,  at  that  time,  they 
did  not  bear  any  chara£ler  which  conne£led  them  widi 
the  goods,  and  therefore  could  not  be  joint-pardes  to  the 
toft.  It  appears  to  us  that  in  none  of  thefe  ads  can  all 
the  parties  be  fo  conneded  together,  as  to  make  one  joint 
II&  of  converfion  by  them :  the  ads  are  in  themfelves 
diftind.  We  have  not  found  any  material  cafes  which 
throw  a  light  uppn  the'  ^ueftion. 

Rule  aKcdutt* 
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Lanoton  and  Others  agaii0  Hwohhs  and     Mimday, 
Another.  S""^"^ 

A  CnON  for  goods  fold  and  dcliyered*     At  the  trial  Where  the 

before  Lord  ElknborBugb  C.  J.  at  the  Lomkn  fittings  dra^ift*  after 

rftcr  laft  Hilary  term,  it  appeared  that  the  plaintiffs  were  ^.^'^^'g^bS  brfort 

druggifts  in  London^    and   the   defendants  brewers  at  **^f  ^^?:3- 
•     ••  r.  87.,  fold  and 

Chifitrt  that  in  the  months  of  June  \%oi^  and  1805  the  delivered  drugs 
traveller  of  the  plaintiffs  took  orders  from  the  defen^  dant,\  brewer. 


dants  for  a  quantity  of  drugs^  confiding  of  S/tfp^  jAe,  a^tHt^^h 
ifinglafs,  ginger^  and  other  articles,    which  h^  knew  ^""^'Hew 


were  for  the  purpofe  of  being  ufed  m  the  brewery.    The  '*«»'  *»«  ««"'<* 
*- <  ,.     1     /.       1.    <       -r*  ;  '  not  recoTcr  th* 

goods  were  accordingly  lupplied.    Upon  this  evidence  it  price  of  thenu 

was  obje£ied  for  the  defendant  that  as  by  the  42  G.  3* 

c«^8./2o.  the  brewer  is  prohibited  fjpom  ufing  any 

thing  but  malt  and  hops  in  the  brewing  of  beer,  it  waj^ 

ijjie^  in  the  |>laintiffs  to  fumifii  the  defendants  witl^ 

thefe  artic^s,  knowing  the  ufe  to  which  they  were  to  ^ 

^jplied ;  and  that  the  51  G.  3.  c.  87*  /.  17.,  which  wsui 

pafled  fince  the  fale,  and  which  ezprefsly  prohibits  <irttg« 

gifts  froni  felling  to  brew;ers  articles  of  this  defcription, 

4id  not  import  that,  before  that  ad,  they  might  feU  them 

tp  brewers  with  a  knowledge  that  they  were  to  be  uled 

contruy  tp  the  former  zSt, 

Lor^  ELLBMaoRQUGH  C.  h  was  of  opinipn  tjiat  die 
d^intiffs  in  felling  drug?  to  the  diefendants,  knowing  ^ 
they  were  to  be  ufed  contrary  to  the  43  G«  3.  f,  38.1 
were  aiding  them  in  the  breach  of  that  aA,  and  therefore 
not.entitle^  to  recover  ^  and  he  direded  the  jury  to  find 
for  the  defendants,  but  referred  the  point*    Whereupon 

arcdc 
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I  Si  3;  a  rule  nifi  was  obtained  in  the  laft  term  for  fetting  afide 

—  the  verdift,  and  entering  a  verdifi  for  the  plainttffi  or 

Langtom  -  .  , 

axiunft  xor  a  new  trial. 


HucnKS« 


D.  F.  Jones  who  now  (hewed  caufe,  relied  as  before 
upon  the  4a  G.  3.  c.  38.  /.  ao.»  and  on  the  rule  tl&t  a. 
party  who  is  aiding  in  carrying  into  effeft  an  illegal  con- 
trail, cannot  derive  out  of  it  any  meritorious  caufe  of* 
aAion.     Here  the  contra£):  was  illegal,  becaufe  it  was 
.  founded  on  an  intended  breach  of  the  law  ;  and  the  plain- 
tiffs were  aiding  in  its  execution,  becaufe  they  fold  and* 
dehvered  the  goods  with  a  knowledge  of  the  illegal  pur- 
pofe  fof  which  they  were  intended ;  they  cannot  there- 
fore maintain  this  aflion.     It  may  be  argued  that  the 
ftatute  only  prohibits  the  ufe  of  thefe  drugs  under  a  pe-' 
nalty  ;  but  the  cafes  of  Law  v.  Hodfo^i  {a)  and  Parlin  v. 
Dick  (*)  difpofe   of  that  argument  j  and  in  Bartletf  t.* 
Vinor  (f ),  per  Holt  C.  J.,  '*  every  contra£b  made  for  or* 
about  any  matter  or  thing,  which  is  prohibited  and  made 
unlawful  by  any  ftatute,  is  a  void  contra£l,  though  the 
ftatute  itfelf  doth  not  mention  that  it  fliall  be  fo,  but 
only  infli£ls  a  penalty  on  the  offender,  becaufe  a  pe** 
nalty  implies  a  prohibition,'  though  tliere  are  no  prohi^r 
bitory  words  in  the  ftatute."     The  fame  doftrine  was 
held  by  Mansfield  C.  J.  in  Drury  v.  Defontaine  [d).     As 
to  the  51  G.  3.  r.  87.  ft  was  not  intended   to  confine 
the  prohibition  in  the  42  G.  3.  againft  brewers  ufing  any 
materials  or  ingredients  except   malt  and  hops,  to  the 
articles  mentioned  in  the  51  G.  3.,  it  was  only  meant  to 
create  an  additional  fecurity  againft  the  traffic  of  drug- 

(tf)  II  -5^7?,  300.  {h)  Hid.  501.  (f)  Carth:2SX 

gifts 


/- 
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{tfts  and  other  perfons  with  brewera  in  cerctin  fpectfied, 
articles. 

IheAtiomej-Geniral  and  HuUock  contri^i  contended  dut 
the  42  G.  3.  prohibited  neither  the  felling  nor  the  buymg 
thefe  articles,  for  the  purpofe  for  which  they  admitted- 
that  they  were  bought,  but  only  the  ufing  them.  The 
articles  were  in  themfelves  innocent,  and  fuch  as  might 
be  innocently  in  the  brewer's  pofieflion ;  and  if  he  might 
have  them  he  might  lawfully  purchafe  them.  The  il- 
legality confifts  in  the  fubfequent  ufer,  over  which  the 
feller  has  no  controuU  and  though  he  knows  the  brewer 
means  to  ufe,  and  probably  will  ufe  them  illegally,  he 
is  not  therefore  concerned  in  the  tranfgrei&on  of  the  law. 
If  this  fale  had  happened  after  the  5 1  G.  3.,  and  the  ar«^ 
tides  had  been  within  thofe  enumerated  in  that  a£t,.it 
may  be  admitted  that  the  plaintiffs  could  not  have  reco* 
vered,'  becaufe  the  druggift  is  thereby  ezprefsly  prohi-. 
bited  from  felling  or  delivering  fuch  articles  to  any 
brewer  under  a  penalty ;  which  feems,  according  to  the 
authorities,  to  amount  to  a  fubftantial  prohibition  ;  but 
thi<i  being  a  fale  before  the  516.3.,  that  ftatute  no 
oriierwife  applies  to  this  cafe  than  as  a)i  expofition  of 
the  42  6.  3.,  and  fliews  what  is  meant  in  that  zQ.  by 
the  words  <<  other  material  or  ingredient  whatever  except 
malt  and  hops,''  viz«  the  deleterious  materials  which  the 
druggift  is  prohibited  from  felling  or  delivering  by  the 
51  G.  3. 

Lord  EllenboroughC.  J.  The  objeA  of  the  legif- 
lature,  in  paffing  the  42d  oi  George  the  Third,  was  to 
prote£l  the  public  health,  and  the  public  revenue  \  the 
healthy  which  might  be  impaired  by  nuzing  with  beer 

ingredients  * 
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i8i3>       ifigie<UAt9  of  %  noxipnii  w4  mwlicMiNpe.iwtisr^j  ;9at 

by  trying  experiments  with  the  liquorsi  and  a  b|g#  ani 

important  branch  of  die  revenue,  by  providing  that  beer 

flirtild  bea  liqi|6r  com^wmd^d  of  malt  and  h«^4lil7> 

aoid  0(9t  cf  adiilterajted  ^iMeriak..  These  is  a  difUiift* 

pmhibirioa  ia  the  aA  egwft  caiifii^  oftprocnnag  tp  bet 

mixed  any.  ingredient  except  malt  and  bopai  and  a  pem 

fon  who  Cells  di»gs  with  a  knowledge  th^l  they  s^ 

meant  to  be  mixed,  may  be  faid  to  caufe  or  procure^ 

qnaatttm  iaiUo,  the  dnifs  to  be  mixisd.    Sq  i{  a  pedba 

USX  goods  with  a^knowjedgj:  and  in  fuxtbemace  of  the. 

buyvf^A  intentioa  to  convey  them  upon.a  ihwggliiig ad* 

«entpxte,  he  is  not  peimitted  by  the  policy  qC  die  law  ia 

secorer  4ipon  facka iale (a}$  and.  in  the  fame  maaoec 

ia  thacafa  ofhricksfi^d  under  thafiatutable  fise,  whi^ 

die<ftatale  ia<}ttiTas  to  be  of  certaia  dimenfiona^  for  the 

MDVenience  of  bnildiag,  and,  perhaps  £arihe  benefit  nC 

Aaxeyenne,  the  like  ddfbanehMbeea  held  ;(i^.    Witii^ 

dyt  malt^^ing  iafiaaqfs  of  this  fort  it  may  be^Adcca  aa 

areoatved  rule  of  law,  that  whiijt  ia  do^. ia  ooa^itefl*! 

timofdiepnmfkmsQf  anaapf^pariUMseot,  paotptb^ 

aMdathafubjed-matter  of  a^sQiofti    Thiols  d^enilA 

^Wk  goveras  ibe  decifipps  ti^p  infunyces  on^vooatra-s 

band  trader  apd  all  that  dalaoC  ca£»  i^bei^  die  psptj[  i| 

panoeAed  with  a  preTiaas  fcpoarledge  o£  idie.  iltegali^ 

of  the  traaiadion,    I  do  not  fay  wheifier  thp  sjlJQ^  3s 

amy  not  have  introduced  fome  pipitifipni  pcait^^,^  dlfl 

42  (?•  3*  I  but  certainly  as  to  others  they  apg.cnignljyify 

ptOYifions  }  and  the  i7tfa  fe£bion  may  wdl  ibad  with 

die  ptPivifiPtts  ta  (he  former  a{t.    T93)ennKfr  i|f  y  i^fier* 

466f.   ^ajmelir.ieed,sT'X'599*    '  '    '  *' *  '    ' 

^  f ere 
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fere  die  rule  is  leges  pofteriores  priores  contrarias  abro-        1^x3* 
ganc«    By  the  42  6. 3.  the  prohibition  is  exprefs ;  and  - 

t_.  ...  .  -.  ,  ,  Lamotow 

this  agreement  being  la  contravention  of  it>  cannot  be*  '  agnnfi 
cntbrced.  It  has  been  very  truly  faid,  that  the  cafe  does 
not  ftate  that  the  drugs  were  in  {kfk  mixedi  but  they 
were  fold  with  a  view  to  be  mixed ;  and  the  Court  will 
not  give  fan&ion  to  a  contra^  entered  into  againft  the 
policy  of  the  law. 

Le  Blanc  J.  It  is  an  eftabliOied  principlei  that  the 
Court  will  not  lend  its  aid  in  order  to  enforce  a  contrail 
entered  into  with  a  view  of  carrying  into  effeA  any  thing 
which  is  prohibited  by  law.  The  queftion  here  is 
whether  thefe  parties  who  feek  to  enforce  a  contraA  for 
the  fale  of  articles,  which  in  themfelves  are  perfeftly 
innocenti  but  which  were  fold  with  a^  knowledge  that 
they  were  to  be  ufed  for  a  purpofe  which,  is  prohibited 
by  laW|  are  entitled  to  recover.  That  depends  upon 
Uie  provifions  of  42  G.  3.,  coupling  them  in  their  con- 
ftrudion  with  thofe  of  51  G.  3.  The  42  G.  3.  does 
not  prohibit  any  druggift  from  felling  thefe  articles,  but 
only  any  peribn  from  preparing  or  mixing,  or  procuring 
to  be  prepared  or  mixed  from  any  other  material  or  in- 
gredient whatever,  except  malt  and  hops,  any  ^liquor  to 
refemUe  or  be  mixed  with  beer,  and  felling  the  fame  to 
•ny  brtwer  or  other  perfon.  That  is  the  prohibition : 
but  neverthelefs  if  any  perfon  enter  into  a  contraft  which 
is  to  aid  the  brewer  in  the  breach  of  this  law,  fucK  per* 
fon  fliall  not  be  permitted  to  recover  upon  it :  diat  is  the 
ground  upon  which  the  plaintiffs'  right  is  here  affe£led. 
The  ftatute  impofes  penalties  on  the  perfon  mixing  thofe 
ingredient^i  md  felling  them  when  fo  mixed.  ^Now  if 
^  Tpx-.I.  3  f  that 
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1813.       tbtt  be  fo,  the  party  who  fells  the  ingtedieiitt  widi  t 
<-— '        knowledge  dut  they  are  intended  to  be  fo  mixed,  ie  as 
tfoi^/t        much  difabled  from  recoTcring,  as  a  perfon  in  Gmrnftj 
HvGiui.      ^j^  f^^  prohibited  goods  there,  with  a  knowledge  that 
they  are  intended  to  be  inuiggled  mto  Bnglaadt  and  yet 
there  is  no  prohibition  againft  his  felling  them  in  Guernftf. 
Upon  the  fame  gronnd  a  perfon  felling  goods  in  order 
that  they  may  be  exported  to  a  place  where  by  law  they 
cannot  be  exported,  is  not  permitted   to  recorer  the 
price  upon  fuch  a  contiaA  (a).    So  much  for  the  quef- 
tion  as  it  (lands  on  42  6. 3.    It  has  been  argued,  howw 
•?er,  that  the  51  6. 3.  is  an  expofition  of  the  426*  3^ 
and  that  inafmuch  as  the  fale  of  ifii^&,  ginger,  &c 
are  not  amongft  the  articles,  the  fale  of  which  is  pro* 
bibited  by  the  51  G.  3.,  therefore  the  4a  G.  3*  did  not 
mom  to  include  them  under  the  words  other  materials  or 
ingredients  whatever.    It  is  true  indeed  that  the  51  (?•  3. 
does  not  prohibit  the  fale  of  ifinglafs  and  ginger  |  but 
impofes  a  higher  penalty  on  any  druggift  or  other  per- 
fon who  (hall  fell  certain  articles  to  any  brewer,  without 
making  it  necedary  that  the  druggift  {hoold  know  in 
what  Way  they  were  intended  to  be  u(ed ;  the  druggift 
muft  thenceforth  not  deal  with  the  brewer  at  all.    The 
5 1  G*  3*  therefore  feems  to  have  heen  paflad  diverfo  in- 
tuitu, for  the  purpofe  of  putting  a  ftop  to  all  dealings 
whatever  in  thofe  articles  with  the  brewen.  In^his  cafe  if 
the  plsuntiffs  had  not  been  cognizant  of  the  ufe.fbr  which 
the  drugs  were  intended,  they  might  have  heeii  entided 
to  recover,  but  inafmuch  as  they  were,  the  rule;. pf  law 
.  attadies  on  them,  which  prohibits  a  party  frpm  recovei^ 
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litg  the  price  of  goods  fold,  where  he  knows  at  the  time 
of  fale  that  they  are  to  be  ufed  in  contraventioil  of  an 
aA  of  pafliameirt.  ~^i^ 

Satlbt  J.  I  am  of  the  fame  opinion.  If  a  princi- 
pal fell  articles  in  order  to  enable  the  vendee  to  u& 
.diem  for  illegal  purpofes,  he  cannot  recover  the  price* 
The  fmuggling  cafes  ^irfiich  were  decided  on  that  ground 
are  very  familiatr.  The  cafe  of  Ligbtfoot  v*.  Tenant  an* 
fwers  almofl:  all  the  atguments  urged  for  the  plaintiffs. 
That  was  a  cafe  of  goods  fold  to  be  (hipped  againft  the 
pvovifioos  of  the  JSafi  JWia  Company's  ad,  and  the 
Court  held  that  the  vendors  were  ziot  entitled  to  recover, 
becaufe  they  were  aiding  the  vendee  to  violate  the.  pro- 
.vifioas  of .  an  ai£l  of  parliament ;  here  the  plaintiffs  were 
alfo  aiding  in  a  fimilar  breach  i  therefore  I  think  the  di« 
te£tion  of  my  Lord  was  right. 

Rule  difchaiged. 


CatoR)  Aifigiiee  of.  Spa&ilss,  Bankrupt,  agaififi  rmjuj. 
Stows,  Gemlemaiu  .  >»ra»d. 

ASSUMPSrr   for  money  had  and  received  to  the  Theiherirt 

ufe  of  the  plaintiff  as  affignee.    Plea,  non  affump-  Ij^nVo/fi^., 

fit.     At  the  trial  before  Lord  Ellenhorough  C.  J.  at  the  f ^V  ^"^  **■* 

Middkfix  fittings  after  laft  Eajlir  term,  it  appeared  that  money  is  not 

die  defendant,  who  was  a  judgment  creditor  of    the  dcuawprote 

bankrupt,  fucd  out  execution  thereon  after  tlie  aft  of  p^J^u^^i"  to 

bankruptcy.     An  examined  copy  of  the  writ  of  fieri  ^^tf^^^^^ 

facias,  and  the  (heriff 's  return  that  he  had  levied  the  charge  the  Ut. 

ter  with  the  re- 
money  were  produced  in  evidence  \  and  upon  that  the  ceipt  of  }k»  In 

^plaintiff  refted  his  cafe,   infilling  that  it  muft  be  pre*  mooey  ha4  uia 

Sfa  fumed  '^'•^ 


fumed  that  the  iheriff  had  difcharged  his  dutfi  and  paid 
the  money  over  to  the  defendant;  b«t  Lord  EUen^ 
borough  C.  J.  being  of  opinion  that  it  was  not  neceffarily 
to  be  inferred  from  this^  return  of  the  iheriff,  that  the 
money  hai  found  its  way  into  tlie  pocket  of  -t^rde^eiv- 
dant^  but  that  the  plaintiff  ought  to  gd  fartheri  and 
gnre  fome^ evidence  of  its  havbg  been  paid  over, 
Honfttited  the  plaintiff. 

Park  now  moved  to  f6fe  afide  the  nonfuit,  9||)d  men- 
tioned the  cafe  of  Gjffori  v.  Woodgate\a\f  wl)er(^it  had 
been  hoMen  that  the  flieriffV  return  was  n^ijfacie 
evidence  of  the  £i^s  dated-  in  it|  upon  ihe-  gj^ound 
that  faith  was  to  be  given  to  the  official  aA  ,oi^  a  public 
oficer,  like  the  iheriff^  even  where  third,  per^ms  weru 
concerned* 

^         Lord  EttEHBoaouOH  C.  J.    Admiuii^  the.  a)»thority 

of  th^  cafe  cit«d»  it  amounts  only  to  thi&r,;tf»t.  th* 

iheriff 's  reiturn  is  primai  facie  evidence  that  he^iasi^vJA^ 

.  cf^en  where  third  perfoos  are  concerned^  but  itdp^  not 

^refore  follow  that  he  has  paid  over  the  money.,    Tho 

^      OiiSriff  iivleed  after  having  levied  i^  bound  to  pfy  it  ovn*  | 

I .   but  on  the  wdeoce  ghron  in  thia  cafci  non.cK^^  that 

kehts  fo  dope. 

for  Cmiam,  Kulib  r^Mxi. 

(«)  XX  Ssfi,  S97. 


JusoN  againfi  Dixon.  w^«d. 

TTldVER  for  a  watch.    At  the  trial  before  Afarfiaf  JI'^^^^^^^J 
Set]i.  at  fhe  laft  aflTzei  for  the  county  of  Airf-  and  window- 
inghafrtf  K^appeared  that  a  perfon  of  the  name  <A  Jad^  43  c.j.  ^.161. 
MMff,  who  was  a  baker  carrying  on  hi^  trade  at  Jyen-^'  for  arrean  of 
Awr,  borrowed  the  watch  of  the  plaintiff  for  the  greater  ^^VofT  ^* 
contenleiice'of  his  trade,   'imd  hung  it  tip' t)h 'a' nail  third  pcrfbn 

,        .  .«  ■-  .       -   ,  -   r^- .  .  found  on  the 

in  the  (nop/   In  January  iZii!  jachmafi  biiffg  hi  arrear  preipifc* 
Air  tes^iHfefled^  tares,'  and*  airioiigft  othefe  fof'Ahe  houftT  thOTfhthe 
andSilnab^-fftcy  th'j?  deferidant,' who  was'fticbllec-  ^^^^^^ 
tor  bt  thife  ^dhtJ^s  withiti  the  SiftHa  ^hH^Jathinif/i  "^^^^^^ ''' 
Houfb  ^-^s^'fittate,  'eitelfed'^aie'liotife/'^a^d  took*  the  other  Rood*  of 

hiftownonthe 

watch  from  off  the  nail,  as  a  diftrefs  for  thete  arrears,  prcmifes  fuf- 
at  which  time  he  was  told  b^  J  adman  tliat  the  watch  ti^fy  the  arrears 
iW*t*«rHBl'hWfthep6intiK.  ^^eiV'S»^'o3ier >o- 
f  #ty^t4loi^iftfe  f6  jkcfmirtdii  the  preniifes,  fofflcrciit  to 
lfel«^^3j(  thd ''  aiftoun t  ^  of  Wiiars.  the  *  t^tcli  wis 
<ft*fW8fe^  M  b^  tHe'  '(f^fencfaht,  wHoi  after  retainhif 
*li4t  wiJ^aiiy  for  the  iaies;  fend^red  the  ov^fliltts'  df  the 
fibim%m3)ihiftian,  ^liict^e  refi/fediif  accept. '  Thi 
IWrh*l%tqeitflf;  u^bti^V^iaerice;  dIre<J¥eit1id'jufyi 
if  they  believed  the  watch  to  be  the  plainiiff's  pfd^ert]^, 
to  fiM  dktfiges,  which  they  accordin^y  ^<liii  *ai  6/. 
He  then  direded  a  nonfuit  with  liberty  to  the  plaintiff 
to  move  to  fet  it  afide  and  enter  a  Terdid  for  that  feni/ 
if  the  Court  (hould  be  of  opinion  that  he  was  entitled  to 
recover.  A  rule  nifi  for  that  purpofe  was  accordingly 
ebtained  in  the  laft  term* 

S  s  3  ^hjfei 
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l8f  3**  Bhffet  Serjt,  and  Abbottt  who  now  {hewed  caufe,  con* 

tended  that  the  defendant^  as  colleAor  of  the  aflefled  taxes 
,  under  the  43  G.  3.  r.  i<5i ,  was  warranted  in  feizing  all  fuch 
goods  a$  might  be  found  on  the  premifes  of  the  plaintiff,  in 
fati6fa£);ion  of  the  arrears  dt&e  for  the  houfe  and  window 
tates,  without  regard  to  whom  the  property  in  the  goods 
belonged.  This  they  faid  was  the  refult  of  the  feveral  ^€t% 
of  parliament  on  the  fubjcfl:,  and  referred  to  the  43  G.  j» 
r.  }Si.  fched.  A.^  which  made  the  window-tax  a  charge 
upon  the  dwelling-houfe,  and  /  S.  by  which  the  fame 
perfons  are  appointed  to  be  colle£lors  >s  are  appointed 
under  43  G.  3.  ec.  99.  and  150.  with  the  lik^  p6wers  as 
are  given  by  thofe  afts  refpeftively.    Now  the  43  G.  3. 
f.  99.  yi  33*  empowers  the  coUedlors,  on  refufal  by  2nj 
perfon  to  pay  the  duties  charged  upon  him  under  th# 
regulations  of  that  a£):,  <<  to  diftrain  upon  the  mefiuages» 
««  lands,  tenements,  and  premifes,  charged  with  anj 
*<  fumof  money,  ^rtodiftram  die  perfon  fo*  charged^ 
<<  by  his  goods  and  chattels,  and  all  fuck  other  goods 
^  and  chattels  as  they  (the  coUe£iors)  are  hereby  ablBo* 
M  rized  to  diftrain."    The  word  ^  in  ^  di{)un£tiva 
(hews  that  the  two  branches  of  the  fentence  were  eadi 
intended  to  make  a  feparate  provifion.^    The  meaning 
probably  was,  that  the  colle^or  might  diftnuDs  oatfae 
premifes,  any  goods,  to  whomfoeyer  they  might  beloflgi 
«r  might  diftrain  the  defaulter  by  bis  goods  off  the  pre* 
mifes,  wherefoever  they  Ihould  be  found  \  and  the  coq« 
eluding  words,  <^  all  fuch  other  goods,**  &c.  exprefsly 
point  at   other  goods  than  the  goods  of  the  debtor. 
Then  the  38th  feflion  ena£ls  that  *^  all  remedies,  ad«i 
«  vantages,  powers,  &c.  which  by  any  zSt  or  a£h  con* 
#«  cemiog  baokniptsi  or  concerning  the  method  of  re* 

••  coreiing 
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^  corenxig  rent  in  anear^  are  given  to  anjc  trredkorSf        iSij. 
^  leflor%  or  landlords  refpe^vely^^  ihall  be  ufed  bfthe       ' 
<<  coUedtors  under  this  aAt  ov^  ^^  above  tbe  powers        Mgaii^fi^ 
^  dontained  in  this  aA.''    It  may  be  aigued^  perhaps^  '^^ 

upon  the  wording  of  this  fe^on,  that  it  does- not  give 
to  the  colledor  the  common  law  right. of  the  landlord 
t6  diftrain  alt  goods  found  on  the  demifed  premifes,  but 
that  it  only  gives  fueh  additional  powers  as  are  conferred 
upon  landlords  by  ftatute  \  but  furely  that  would  be  a 
ftrange  conftruAion  of  the  z&f  which  would  give  to  the 
coUeftor  a  right  to  follow  and  feize  goods  carried  ol? 
die  preinifes,  aoid  yet  would  not  empower  him  to  ietze 
them  wfailft  they  were  found  on  the  premifes.  The 
laiid  tax  ads  contain  a  fimilar  provifion,  as  to  the  power 
0fdiftref8}  with  the  a&  now  in  queftion>  and  may  be 
played  in  aid  of  the  conftruftion  contended  for  by  the 
defendant  \  the  38  6.  3.  c.  5/1 7.  (tf)>  enables  the  coU 
leAbr  to  levy  the  fum  afTefled,  by  diftrefs  and  fale  of  the 
goods  and  chattels  of  the  perfon  refufing  to  pay^  or  to 
diftrain  upon  the  mefluagesi  lands^  tenementsi  and  pre* 
mifes  charged  \  evidently  taking  a  diftindlion  between  a 
diftrefs  on  the  premifes  and  a  diftre(s  on  the  goods  of  the 
party.  The  fame  diftinAioo  is  now  contended  for^  ahd^ 
If  good}  aodiorized  the  defendant  to  take  the  property  of 
the -plaintiff)  it  being  fotind  upon  the  premifes, 

Sdlon  Serjt.  and  JB^,  coiitr^,  denied  that  the  3  3  G.  3^ 
r.  5.  oould  help  to  explain  the  43  G.  3.  e»  9j>.  inafmuch 
as  by  the  firft  fe^^ion  of  the  latter  a£l  the  land  tax  b  ex- 
prefdy  excepted  from  its  regulations ;  fo  that  the  two 
(latutes  are  not  in  pari  materia.    They  alfo  denied  that 

(4)  Not  printed  at  length  in  JRttnnhit9n*s  editiQD  of  the  Itatut^li 
•Se€^«r»'^3^rf,titL«ndTax,5.  ColkbiDg; 

S  f  4  the 
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1813*  416436.3.  €.gg*  /33*  empowered  Ae  coHeCtagt  €6 
-  ^^^  feize  any  other  goods»  than  the  goods  of  the  perfon  in 
S^t'i^  aneaiv  To  diftraia  on  the.mefitiage,  &t;  tt  may  be  act 
fiutj^edy  applies  to  the  goods  on  the  premifes;  and  to 
diftrain  th^  perfon.  by  his  goodsi  v«ry  probably  applies  t» 
goods  riot  on, flic  premifes}  but  ftill  there  i& nothing  tg 
exxen^  th?  remedy  to  goods  not  the  property  of  diie  peiw 
fon  diilrained  1  the  z&  flops  ihprt  of  giving  the.^eom^iiai 
law  remedy  of  the  landlord  to  the  colle£iori  ifirhich  if  k 
}uid  be^n  intended  to  give,  it  wovld  haTjS  fp  expre^^ 
7l^ere  ^re  feve^ a]  claufes  in  t}us  2lA  ^hi(:h  caono^  bf  ir^y 
unfiled  yfxdi  the  cqnftni£lionj  that  the  .Iasdlar4.'s/K9%l)| 
wagf  th^  thieg  nveant.  Th«  35<h  feftion,  for  tiift?nnt| 
fecHfSi:.  that:  ^  whereas  it-  ^nay  frequently  happen  ihH 
^\  fitxbt^  iqikkting  tbetr  dweUingr-hoofes  or  places  of  re» 
<«  .fidenoe^lK^y  remove  to*  other,  pariflies  cMrplactsi  wiih» 
ff-.ottt.  fifft  4itclu^n)g  the  duties  charged^  uponctheim 
f*  :vtk0r^y  ,^  /aid  Juti^  m^d^  ^p^yakl^  by  thhoB^wUlM 

«  removal,  bi  madfjp  pafj^\  &;c.  U  may  be ^afewl^  h&m 
this  claufe  is  to  be  reconciied  with  the  conftra£lion  that 
the  ^  m^  the  coUe^or  t^e  Ul^e  remedy  wtfh  Jhe  h^A^ 
lpi4 },,fpr  if  U  does^  how  cx)uld  the  duties  fa«  ]#ft  J>y-fuc% 
rei^val^.  when  the  goods  of  the  fu^efdi^g.ocipiipaes 
would  be  liiabl^  ?  The  33d  {eftioci,  on  whtdi^  the  im 
fendant  relies^  is  at  beft  but  an.  ambigttoua.fme^  the 
Vfords,  <<  4dl  iiuch  other. goods-  and  qhattelfi aa^theyi  are 
hereby  auth^ris^  to  difl:rain»''  Sec.  it  iajfidd  e4tt  orIji 
mean  the  goads. of  other  perfons  ( •  bof  ^wfaere-  does-  tht# 
9/Bt  authocfxe  them  to  diftrain  the  goods  odetherperfixis  I 
The- 37th  ie^ion' does  indeed  authari«:e  tben^lo  tfft^ri 
gooda  already  tiJien  in  executiooi  if  the^  paityifuif^out 
the  execution  refuf^  to  p^y  the  arre^^  ot  tasea»d«tfi:ifrqa|i 

hi? 
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}iis4«btof  f  atid  it  ie  prbbfiible  that  tofuch  authority  the        tZi^. 
^th69^  words  in  the  33d  feft.  rfefer.  But  the  colfeftot^s  - 

power  is'derived  Wholly  from  the  ftatute)  and  the  ftatute  ag^nfi 
katnot  given  him  any  other  of  the  landlord's  remedies^ 
than  fu^h  as  are  conferred  npon  the  landlord  by  any  a^  or  ' 
9ffii  whereas  the  remedy  which  the  landlord  has  of 
diftraiAinc:  all  goods  found  upon  the  premifei  to  whokn- 
IbeVdY  belonging,  is  not  a  ftatutable  remedy,  but  one 
which  is  derived  to  him  by  the  common  law.  The  win* 
JDiir'and  houfe  taxes  are  not  a  charge  on  the  premifes 
but  on' the  perfon  only ;  the  land  and  property  taxes  are 
Ae>4yn)y  taxes  which  are  a  charge  on  the  land.  Tllat 
A»  window  tax  is  not  fuch,  appears  from  436^.  3.' 
iw  t6i.  Sched.  A.  Rules  4  &  5.  charging  the  occupier^ 
trhb  execator8,-&c.,  annually,  or  in  cafe  of  a  change  ux 
die  occttpatcon,  according  to  the  time  of  faisoceupafion  { 
iiid'Sebed.  B.  Rule  i.  as  it  refpe£V8  the  duties  on 
houfes,  has  a  fimilar  ^provi&on.  Ujion  the  whole,  a 
•(Mnpaf  i|bn  of  thefe  a£ts  wiH  be  found  not  to  fupport  the 
CKifition^coiftended  for  on  the  other  fide^ 

*  Lord  Ellenbouough  C  J.  Thi$  is  an  adton  by  tho 
•trner  ol'^  p^ribna)  chattel,  viz.  a  watch,  found  by  the 
de%ii4iiit  .jkanging  up  in  die  houfe  of  a  perfon  who 
^ras  in  aneear  for  bc^^e  and  trindow  tax,  and  feixed 
by  tbedtfendaot  as  ccd)e£tor  of  aflefled  taxes^  for  the 
acteaiar'fe^diie,  ttqt  from  the«  owner  of  the  watch,  but 
tem  ihe  peifoQ  in  wli6fe  ^  houfe  it  was  found.  The 
^uefUoa^si  nrhBtfaev  tbfs  wat^h,  not  being  the  pbptrtf 
efdie-d^bttir  taihe  c^own,  Is  liable  to  be  taken  in  re« 
ijpe^f  of  the  place  in  which  it  was  found ;  in  od^er  words, 
^idietter  bf  die  ad  of  pavliamenit  the  ceUe^beir  has  the 
|ai9eiloweref^re&i  which  a  landlord  has  for  rent, 

namelyi 
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1813b  aanitlys  todiftfain  wjgaoAs  which  may  be  faimd  90  fim 
^^~"-  premifes*  The  ooUeAor  aded  under  the  43  G.  3.  r.  j6u 
t^ainfl  y;  S.  urUch  giTQS  htm  all  the  powers  contained  in  43  G.  j. 
'^^  '  <•  95^  %  the  33d  fe^ion  of  this  laft  zSt,  the  coileftois 
are  empoweied  <<  to  diftniin  upon  the  mefiuages,  land% 
^  tenemenl99  and  premifes  charged  with  any  ban  os 
<<  (urns  of  moneys  or  to  diftrain  the  perfon  or  pei(bn» 
<<  to  charged,  by  his  or  their  goods  and  chattels,  and  aH 
</  fuch  other  goods  Mud  chattels  as  they  are  hereby  aav 
V  thprized  to  diftrain/'  The .  ezpreffion  of  diftiaanii^ 
on  the.piemifes  is  found  in  the  land  tax  a£k  fiG,^ 
f.  $.9  and  was  probably  ufed  in.  other  prior  a^  he^anfll 
we  know  that  all  the  land  tax  a£ks  are  very  fimilar.  Am 
fppUed  to  a  landlord's  remedy  for,  his  rea^  it  is  a  familiac 
npce^n^  andmuft  be  underftopd  in  tbe.^mie  (enfi^ 
when  applied  to  the  officer  of  the  crown :  an4  the  l|it|s0 
pert  of.  (he  fen^i»ce|  '^  andXuch  Qtfa^rgQod^?^.9lbfiv« 
that  other. goods  than  thofe  w^ij^  were. the  prfp^rty  of 
the  party  were  intended  to  be.  fubgeded  to  tl)e  d|^e(»| 
and  thefe  latter^ words  can  onlj^  be  made  opeiatiyo  b» 
giving  to  the  preceding  words  <<  to  diftrain  on  the. pre* 
^fes"  their  ordinary  fenfe  when  applied  to.  landl^a« 
And  really  there  is  great  convenience  in  giving^^hi^  coi^ 
ftrua:ioA  t9 1^  ftatute>  i^  otder  to  prpteft  tkfi  «ollo6kor 
from  the  peril  to  which  he  might  otherwife  be  expofe<| 
by  the  tricka  of  defaulters  if  he  weie  anfw^rableibr  jeia^ 
ing  the  goqds  of  third  perfons  fonnd  on  the  premifes^ anA 
from  which  this  fe£lion  feems  to  have  been  iiiten4e4K» 
relieve  him.  The  colle&or  therefore  is  pot  iq  the.flaet' 
of  landloid  $  it  is  enough  for  him  that  the  goed^freii^pw^ 
the  pcemiles.  Thus  the  cafe  ftaods  upon/  33.  buijC  38. 
lefleas  light  upon  it.  That  fik^oa  gives  to  the  ooObA* 
crs  ^  all  remedies  wd  powei^s  which,  by  any  aA^riiAf 

coo* 
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ocRic«simig  btnkroptSy  6r  conceming  die  method  6f  r^  i\,  ^^ 
Atering  rent  in  arrear^.  are  given  to  cftditcrs,  leflbrsj  or  "-^^ 
landlords )"  but  it  cannot  hare  been  meant  to  gite  cgahfi 
them  the  fame  remediet  whidi  urere  given  to  landloidt 
by  ftatute,  unlefs  it  was  alfo  meant  to  give  them  the  metnt 
to  conduQ:  them  to  that  end,  namely,  the  remedy  whidi 
the  landlord'  poffefled  at  common  law.  If  f uch  would  be 
the  probable  oonftro£Uon  of/.  33.^  it  is  thereftire  rendered 
more  probable  by/  38.  It  would  certiudy  have  been 
more  fimple  and  dtreft,  to  have  faid  that  die  officer  Ihould 
have  aU  fudi  powers  as  hndlords  have ;  but  though  the 
Itgifflature  have  fpoken  indiftinftly,  the  queftbn  is  whe^ 
Iher  they  have  not  fpoken  to  the  fame  eSsSt,  and  by  ex- 
tending the  power  of  diftrefs  to  odier  goods  than  thoieof 
the  party^  have  not  virtttaHy  extended  it  to  ^ o6ds  fomid 
'  OH  the  premiles.  As  to  the  37th  feAion,  h  rehtes  to 
another  fobje£l»  and  a£fbrds  no  argument  againft'  this  con» 
ftruAion  of  the  33d  feAion;  it  phcesdie  coUefkoryin 
the  cafe  of  ait  execution  fued  out  againft  the  goods  of  any 
perfon  in  arrear  for  taioesy  in  die  fiune  fituation  as  dm 
hndlovd  is  placed  in,  by  other  ftatutes,  in  cafe  of  an  eze^ 
cudon  fued  out  againft  die  goodtf  of  his  tenant  ndBofe  teoi 
is  in  sinear.  It  dierefbre  rather  ihews  that  die  legiihtore 
intended  to  give  die  coUeAor  all  the  landlord^l  remedies. 

Im  Buikc  J*  The  Court*  is  called  up6n  to  put  a  con* 
ftruftioa  tipon  die  43  6. 3.  r.pp.  /  33.,  and  die  ^ef« 
tion  is,  whether  the  power  to  diftrain  on  the  mefliiage 
andprraitfes,  means  any  thmg  different  from  diftralnin^ 
OB  the  perfon  by  his  goods  and  chattels.  The  collec- 
tor has  drained  for  die  window  tax,  amongft  other 
uibfled  takes.  In  order  to  dilbover  the  meaning  of  the 
fepflmure,  ve  mvft  look  at  die  odier  cUufes  of  lUi 

•at 
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16^;       aj^andat  q^  rpnuuB  wlkh  in<wbtcb.the<£mie  ex« 
^-r-5.      pi^^ffioQ.  pccynL,  .  Amongil-ptb^cirwa  hiM  been  refesmL 
-  ^^^:       ^^^  *^^  J?:^'».^^5*>  wh«?ci  tbe^diiUndioo  i*  very  ckarlj. 
1^^?f^j,      markedic  (pr  .^e  oolleAar  it  nhese  eapowev^ to  lerf 
the  Qiu^duu  bf  diftsoTs  and  fi|te.^«£.'4h^.Mgoodp  of  tb^ 
peifoii  oegilediag  ^'  'efafing.  to  fa]t»v  or  be  maycdiftiafb- 
upon  d^/ineffiiage0>  landa^  tetiemeots,.  or  .fo^eiiM'^^i; 
^  evideotly  nptmcludu^  ^  £i|ae  ^biqga  in  the  .one  ]»->.. 
pteffiop  «8  in  1  the  ,x>ther|.  and  it.  jb  inifolShleiMngiW' 
them  afijr  otber  <;9>lftrU(dieii  ?lhaA*  fhtAf  thafeit^.aiylf 
to  diftraiiMng  upon  the  goods  of  the  perfon»  wherefee? er 
'    found f  and  upon  goods  on  the  pretni{es»  to  whomfoerer' 
belonging.    The  43  G.  3.  c.  99. />  38.>  though  it  does  not 
giye»  in  eitpiefs  terms,  all  the  powers  given  to  the  land-> 
fcrdj  Ib^ws  deariyrtblt  the  ^^giflatiHe^  iricended  to  pnt 
the  colIeAor,  for  many  purpofes,  in  the  fituatxon  of  land- 
lord ;  and  that  affords  a  due  t6  ^'e  conftru&ioh  of'uir  • 
33d  feflion,  which  gives  him  autHority  todiRtain  upon 
the  meffuagesi  lands,  tenements,  and  preitiifes.'  Looking 
at  this,  and  the  other  ads  upon  fimilar  fubjeAs,  t  think 
it  clear  that  the  legiflatufe  meant  to  arm  the  cblledor 
with  a  power  fimilar  to  that  which  a  landlord  pofie^, 
viz.  to  take  any  goods  found  on'  the  premises  of  a  diebtbf 
of  the  crown. 

Batlbt  J.    I  am  of  the  fame  opimon/   X  d^iiitc  that 

the  43  G.  3.  f.  99.  /  33.  gives  the  power  to  the.  cpHec-* 

tor  in  the  alternative,  either  to  diftiain  any  goods,  to 

whomfoever  belonging,  which  may  be  found  dn  the  pre- 

mifes;  of  to  diftrain  the  goods  of  the  defaiute)r"wh^re»~ 

..^  •  cTclr   they   may  be  found.    The  meaning  of  diftram-' 

t^       r.iog  PP* -^  qiefluage   is  e9(plained^i>y   sv^^^vrfPM 

v:     '  ^   '     to>|x«)  la|i4  tax  aftsi  itis  tbeth  piut?  in  pontt^iSpk^lP 

to 
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to  dtftnMnf|['  the  ffioAi  dt  th<i  pitty,  'itid  ineaiift.g«^  1813. 
netallf  th6*  ^bo«ts  of  ^ny  perfoiia  wHitevef  wMch  may  ■  "  ■ 
be^  found  on  the  premHes.  The  38fh  f^Qj^h  certainly  }^^ 
tlirbt^#l%fft  apott  tlie'53d'j  if,  as  h  has  hten  ibit*- 
tehdedf  that  feAkRvtonfibe$  the  r^edTes  giVM  to  coi'^ 
le^«^  fOYthie  ftdttttoiiy  i^m^dies  of  lahdlbrd^r  it  falls  in  ' 
e]iai^y'#'tth  the  coiillh&aion  that  the  forrner  fedton 
wa^Hflt^dcfd  Ho  giire  the^'common  kw  powet^  |  for  the 
38diHf(^iM  fuperadds' the  remedies,  'which  it  gives^ 
«<  Cf^r^tPi  above  the  poira^  contMhed  in  ^m  SiStJ*  \ 


Raletllfcharged;^ 


A  jSSiUMPSIT  for  money  paid,^  laid  outajld  expended,  where  the  te- 
money  had  and  received,  and  on  an  account  ftated.   in'retriinder  m 

At  tije  trial  before  Clayton  Sent,  at  the  lart  T^ork  affizes  half-ymly, 

.:iu«    ..;         I       '         ;  "^  .    i,.,  ;j  ajrrccd  to  pay 

it  appeared,  that  the  plaintiff  had  been  tenant  to  the  de-  tUtaies,  except 

.r?.-  l^     .         r  .        ,     ^    ;  ^  theliodlord'f 

fendant  ox  a  houle  and  land  under  a  leafe  for  a  year,  at  a  propertytaz, 

certaiiWem  payable  half-yearly 5  the' b^^  pay  all  Urd%^t/t!>' 

taxes,'  except"  the  landlord's  property  tax,  which  the  de-  Jen^tV^le  d* 
fendant  agreed  to  allow ;  and   the  tenant  agreed  to  lav  }^  *"y  °^^  *o'- 

"  **  '    in  repairs, 

out.aoA  in  repairs,  which  the  defendant  alfo  aereed  to  ^>)ich  the  land' 

allow.     The  lad  half  years  rent  having  been  m  arrear,  to  allow,  but 

the  ddtendant  diftrained,  and  fold  to  the  whole  amount,  tiajiId^Lrhiif- 

withouLanj  ^eduftion  either  for  repairs  or  for  the  pro-  *«a^f^|j  t^"u 

perty  tax,  which  had  before  that  time  been  paid  by  the  ^l*?^*^  amount, 

^^'  i''  /:  •fs*U-  .*■  '    •         .      '.  :   ..fr.'     r  •.      ^        ■    without alloir- 

plaintiffto  the  collector,  ax^  was  known  to  the  defendant  ing  cither  for 

*^v;}  .,.ttil,    ir     r,-*^    ,       .     .  .     .«      .r    yi-ia    V'T.    T    /  >  rcpaiis  or  pro. 

W<cr4^k»ncW  the^cn«frt'had'j^atdfd  thrcftHertdf:  HtMl  thlt  the  tenaot  migW 


wnicn*TTVKiiew  inrTenvninsapaia  ro  inc  conccror .  neni  inai  rne  tenaot  tnigh 
€p7tfp  in  ^tefpe^l  of  the  propcrjLy  ,t»x,  but  not  io.re&jeO  c/  tiie  csMifS,  in  an  aolo; 
m6nefMd  And  reccivid  i^iftft  tht  liDdlord. 


fe- 
lon for 
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1813.        10  haT«  been  fo  paid.    At  the  trial  it  was  objeaed  for  the 

^^^^^      defendant,  that  the  monej  was  not  recoverable  in  thi» 

tf^ffl        form  of  adibn;  that  as  to  the  property  {ax,  the  ftat« 

.46  Geo.  3*  c.  65.  had  provided  that  it  might  be  dedu£ied 

out  of  the  firft  payment  thereafter  to.be  made  on  account 

•f  rent  {a)\  and   if   thb  a£lion   were    maintainable, 

every  landlord,  who  had  not  allowed  the  property  tax, 

would  be  liable  to  an  z£tion  by  his  tenant  without  notice. 

.    The  learned  Serjeant  nonfuited  the  plaintiff,  giving  liberty 

to  mbve  in  order  to  bring  the  queftion  before  the  Court. 

Accordingly  'a  rule  nifi  having  been  obtained  in  the  lad 

term  for  fetting  afide  the  nonfuit,  and  entering  a  verdid 

for  the  plaintiff, 

Hulhck  now  (hewed  caufe,  and  contended,  that  neither 
the  money  for  repairs  nor  for  the  property  tax  ^ere  re* 
coverable  in  this  form  of  a6liQn :  that  as  to  the  allowance 
for  repairs,  there  was  a  fpecial  agreement  under  which 
the  plaintiff  ought  to  have  daolared,  and  not  in  tlus  forni 
of  a£lion  ^  and  as  to  the  property  tax,  it  feemed  doubt- 
ful whether  any  zGtion  would  lie  for  it  i  for  the  whole 
rent  having  been  levied  by  the  landlord  without  making 
the  proper  allowance  in  refpeft  of  the  property  "taxi  ^e 
plaintiff  might  have  obtained  the  dedu£llon  by  iah  appli- 
cation to  the  commiffioners  of  the  di{lri£l;^  Aut  fup* 
pofing  afi  afiion  would  lie,  (till  the  plaintiff  has  miil'^en 
his  remedy.  The  moment  the  property  tax  was  paid  to 
the  coiie£tor,  it  became  a  payment  of  rent  protahto; 
therefore  at  the  time  of  the  diftrefs,  the  rent  oue,  vtras 
only  the  half-year's  rent  minus  the  property  tax.'  -Now 
the  levying  a  fum  of  money  by  diftrefs,  beyOnd  the 
amount  of  the  rent  due,  i^  not  the  fubjed  of  an  a£lion 
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for  money  had  and  received^.but  of  a  fpecisd  ^adlon  on        l8l[3,« 
the  cafe  on  the  ftatute  of  2  if  3  J^T.  tt*  Jjf .  fiJ^-A*  f»  5. 
/  2.»  which  dir^ds  that  after  the  fale  of  a.diftrefs.the 
overplus  (if  any)  fliall  be  left  in  the  fheriff's  h^ds^.fgr         ^^^^ 
the  owner's  ufe. 

Barrow,  contra,  was  (lopped  by  the  Court. ' 

Lord  Ellenborough  C  J.  The  tenant  was  obliged 
to  pay  the  full  amount  of  the  rent  under  the  diftfefs,  if 
the  landlord  would  notconfent  to  make  the  deduflion  in 
refpe^  pf  the  property  tax ;  and  it  does  not  appear  to 
me  that  iie'has  any  remedy  except  by  bringing  an  a£lion, 
If  fo,  the  only  queftioais  as  to  the  forni  of  the  a£lxon«  , 
It  feems  to  me  that  he  may  wave  the  tort  and  bring  an 
a£iion  for  money  had  and  received,  if,  in  the  refult,  the 
landlord  has  got  money  into  his  pocket,  which  does  not 
belong  to  him.  If  any  confequential  injury  had  been 
iuft^ine^y  damages  for  fuch  injury  mud  have  been  re- 
coveredin  another  form  oradiion. 

Le  Blamc  J.  The  landlord  having  diftrained  upon 
^e  goods  for  rent,  the  tepanti  in  order  to  redeem  them, 
was  obii^d  to  pay  w]>at  he  demanded.  I  fhould  doubt 
wh^mer  th^.cpnunifGonera. could  have  compelled  the 
i3^1(^r^to,:|[efund. 

Lord  EtLENBOEOUGii  C.  J.  added,  that  the  Court  was 
of  opinion  in  favour  of  the  defendant  upon  the  queftion 

>  1   iS^.X^ufiw,  r^  \'\  ^  Rulfi  ^bColute. 
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nrei^fibf.         The  Kino  againji  The  Baptist  Mill  Companj. 

June  *3d. 

The  lefTces,  nil-  ^[''HE  defendants  were  rated  to  the  relief  of  the  poor  of 

the  manor,  of  the  parifli  of  Rowberrow^  in  tlie  county  of  tmmfet^ 

{bU"of 'alf  ca.  under  the  following  afleflment  j 

wh^t'he'L  Proprietor,          Occupier, 

to  he  rHed'Ji*'  '^^'^  Ltacroft,  Efq,   Baptifi  Mill  Company  —  For  lot,  tolli 

the  poor, «  ;ind  ffee  fliafe  of  the  Oh 

occupiers  of  l^» 

in  Che  pariOi  laoiine  tnd  fof  csbouiie 

where  the  mi«  ^j         j  u  A 

nor  lie* ;  none  y*ro>  and  bam*    AJBOat 

of  them  bcinj;  '  ^i  ^p   ^J 

refidentiuthc  9/.  O/.  Orf. 

paiilb.  Againft  which  afleflment  they  appealed  to  the  qwrter 

fefiions,  when  the  juftices  dire£bed  the  rate  to  be  amended 
by  expunging  therefrom  <<  the  calamine  prd  and  ban," 
and  afleffing  the  <<  lot,  toll,  and  free  fliare  of  the  cab* 
mine,"  at  the  fum  of  8/.  13/.  7d.  inftead  of  ^.,  fobjeft 
to  the  opinion  of  this  court,  oh  the  queftion  whether  the 
lot,  toll,  and  free  fiiare  of  calamine  was,  or  is  rateable, 
upon  the  following  cafe : 

By  indenture  of  the  ift  of  O^faief  1810,  n6iai 
that  John  Leacn/t,  as  lord  of  the  manor  of  Jg»iwlliV»» 
HI  the  county  of  Somirfet^  was  entitled  to  t  lot»  toHf  or 
free  (hare  of  all  calamine  or  lapis  calaminnria  tliM 
within  the  manor,  in  the  proportion  of  one  part  in 
four,  and  which  had  been  lately  received  by  biai  at 
only  three  parts  in  twenty  in  the  inclbfed  hmde,  bdt 
was  not  yet  afcertained  in  the  uninclofed  laiid#|  and 
alfo  reciting  that  certain  perfons  therein  nemodt  ftiling 
tbemfelves  the  Baptift  Miil  Company,  had  agreed  to  take 
the  (aid  lot  or  free  fliare  of  the  faid  J§kt§  Leacnft;  the 
6  frid 
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faid  John  Leacrofi  demifedto  the  faid  perfons  fo  ftiling 
themfchres  the  Baptift  Mill  Company,  all  that  the  faid 
part,  purpart,  lot,^and  free  fliare  of  the  isHAJohnLeacrofty  awainft 
as  lord  5of  the  manor  of  and  in  all  calamine  ftone  or  lapis  Milf  ComptnV 
calaminari^  x^ifed  or  gotten^  or  to  be  raifed  or  gotten  in 
the  inclofed  lands,  or  the  waftes  or  other  lands  with^ 
the  faid  manor,  or  which  he  had  right  (o  claim  or  demand  \ 
Vrith  liberty  to  take  and  carry  away  the  fame :  and  alfo  a 
building  in  Rowberrow  called  the  Calamine  Bam,  with 
the  okeh  therein  to  calcine  calamine,  together  with  the' 
yalrd^  ahd'btfier  buildings  and  premifes  belonging  to  the 
fame :'  tb  hold  to  "the  leilees,  their  executors,  &c.  for  a 
terni  drio  years,  yielding  and  paying  therefore  the  yearly 
rent  of  zio/.  half-yearly,  on  the  ift  of  April  and  ift  of 
OBoher;  tlie  firfl:  payment  to  be  made  the  ift  of  ApriL 
following.  The  faid  manor  of  Rowherrow  is  in  the 
parim  oi  RowbetroWi  and  the  faid  John  Leacrofi  is  feifed 
in  fee  of  the  faid  manor,  and  of  the  mines  within  the. 
feme,  fiefore  the  making  of  the  rate  above  mentioned 
the  leflees  underlet  the  calamine  barn  and  yard  to  Thomas 
Tav^f  who  at  the  time  of  making  the  rate  and  fince  has, 
occupied  the  bam  and  yard.  There  are  no  other  build- 
ings'  or  premifes,  and  the  IfJJtes  are  not  nor  'were  at  the 
time  *y  making  the  rate,  in  the  occupation  of  any  land  or 
bmlXngs  nvhayhever  within  the  parijh  of  Rowberrow,  un^^ 
iefs  the  Court  Jball  be  of  opinion,  as  the  Sejftons  were, 
that  the  tot,  tolly  and  free  fhare  above  mentioned  are  to 
be  confidefed  (is  land.  All  the  leflees  refide  in  Brifiol, 
and  their  agent  lives  in  Shipham,zn  adjoining  parilh  to 
Rowb^row,  but  attends  frequently  at  the  different  cala- 
mine pitt'ln  ifce'parifli  of  Rowberrow  to  coUoft  the  free 
fliare  fitom'  tfib^miricrs,  who  raife  the  calamine.  The  leffees 
ruu  no  rift'^fibr^cur  any  expence  whatever,  and  have 
Vol.  I.  Tt  fince 
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i8i3.        fioce  the  commencement  of  the  leafe  received  a  quantity 
.  — —        of  calamine,  as  thq  lord^s  lot,  toll,  or  free  (hare,  of  a  con- 
a^ai^fi        fiderable  valaei 

The  Baptut 
Mill  CoDipaoy* 

C.  F.  Williams^  and  W.  G.  Adam,  in  fupport  of  the 
order  of  feffions,  relied  upon  the  rule  laid  down  hj 
EjreC.  J.  in  Lard  Bute  yf.  Grindall{a),  «  that  the  perfon 
who  is  in  the  pofleffion  of  the  immediate  profits  of  land, 
may  be  taied  to  the  relief  of  the  poor,  in  refpeft  of  thofe 
immediate  profits  \  that  quoad  theie  immediate  profits  of 
the  landj  hi  is  an  occupier  of  the  land,  within  the  mean- 
ing, of  thofe  attthorities  which  have  decided  that  the  occu- 
pier only  can  be  afleiTed  to  the  relief  of  the  poor,** 
H  They  urged  that  the  lefiees  weie  entitled^  under  this 

conveyance,  to  all  the  rights  which  the  lord  of  the  manor 
was  entitled  to,  i.  e.  to  one-fourth  of  the  immediate 
profits  of  the  land  ;  and  they  cited  Rowls  v.  Gdls  (^),  and 
Rex  V.  Su  jtgnes{c)f  as  decifive,  unlefs  the  authority  of 
*  thofe  cafes  could  be  impugned*  The  fubfeqacnt  cafee 
of  Rex  r.  Nicbolfin  {i)j  and  WilUami  v.  Jones  (r),  will  not 
be  found  to  impugn  their  authority  ;  for  they  only  de* 
cided  that  the  leiiee  of  a  ferry  was  not  rateable  in  lefpeA 
of  the  occupancy  of  the  tolls  unconnedled  with  any  vifi- 
ble  property  in  the  parifli  ^  and  in  J^^^  v.  The  Bijhop  ef 
Rochejier  {f)  the  Court,  in  deciding  that  the  truftees  of 
certain  nines  were  not  rateable,  in  refpec):  of  tlie  rent 
rfcferved  on  a  leafe  of  them,  which  contained  a  liberty  to 
the  tenants  to  dig  for  ore,  &c.  exprefsly  ftated  «<  that  if 
hereafter  the  tenants  fliould  open  the  ground  and  raife 
the  ore,  the  truftees  would  then  be  entitled  to  certaiB 

(«)  %  B.  Bl.  046.  (i)  Onap.  451.  U)  3  T.  JP.  480, 

(O  xa5fl/?,33a  (0 /^rV.  346.  f/i  i a  £.7,7,353. 

pio- 
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I^ioporticmsi  and  fuch  profits  might  come  within  a  difibf- 
eat  riile,  as  lot  and  cope/' 

^  The  Kmo 

a^ainft 

Horner  and  E.  Lawes  contra,  relied  upon  ReK  v.  Ni-  .T.«*i?'^^^"^ 

,     ,  .         ,        Mill  CompaDf, 

diolfm^  and  Williams  v.  Jonesy  as  eftabliihing  this  prin- 
ciple, that  a  perfon  is  not  rateable  as  occupier  of  an  in- 
corporeal hereditament,  unlefs  it  be  annexed  to  fome 
local  vifible  property  within  the  parifli.    They  then  ar- 
gued that  the  defendants  under  the  conveyance  to  them 
from  Leacroft  took  merely  an  incorporeal  hereditament^ 
which  was  not  properly  the  fubje£l  of  demife,  becaufe 
not  a  thing  manurable,  out  of  which  a  rent  could  be  re- 
ferved,   or  to  which  the  leflbr  might  have   refort  to 
diftrain  [a) :  neither  would  trefpafs  quare  claufum  fregit 
lie  for  it,  but  only  upon  an  afportavit  as  for  goods  and 
chattels.     And  it  is  exprefsly  negatived  that  the  defend- 
ants were  the  occupiers  of  any  land  within  the  pari(b> 
unlefs  the  lot  be  confidered  as  fuch.    This  therefore 
being  only  an  inccu'poreal  hereditament  and  not  annexed 
to  any  local  vifible  property,  the  cafe  falls  precifely  with- 
in the  principle  above  dated,  and  muft  be  governed  by  it* 
It  may  be  further  obferved  that  this  mineral,  whilft  it  re- 
mained in  its  native  bed,  was  not  the*  fubjed  of  taxation^ 
becaufe  the  mine  itfelf  is  virtually  excepted  out  of  tho 
43  Eliz.  by  the  exprefs  mention  of  coal  mines  only  \  and 
therefore  if  the  mineral  is  rateable  at  all,  it  muft  be  fo 
after  it  has  been  raifed  and  feparated  from  the  mine,  and 
become  vefted  in  the  defendants  as  perfonal  property  only. 
The^cafe  of  Roivls  v.  GeUs  may  perhaps  admit  of  fuch  a 
clear  diftindion  as  will  make  it  unneceflary  to  controvert 
its  authority,  though  it  may  be  obferved  that  Lord  Kenyan 
in  Rex  V.  Parrot  {b)  feemed  to  doubt  it.     But  the  ob- 

{a)  Co,  Uu  47.  a.  144.  «•  W  5  ^»  *  59^ 

T  t  a  viows 
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1 8 1 3.  ^ious  diftin£kion  is  this»  that  there  the  lefiee  of  the  crowi 
was  dated  to  be  the  occupier  of  other  Tifible  propertji 
ain}  and  noty  as  here»  of  the  lot  and  cope  only^  for  the  cafe 
•  MtU  ComjNuiy.  ftaites  that  he  was  entitled  to  the  privilege  of  quarter-cordy 
which  is  a  right  of  ufing  a  certain  portion  of  lapd  ad- 
joining to  the  mine,  for  the  porpofe  of  working  it  Roc 
v.  St.  Agnes  alfo  comes  within  the  fame  diftinAiont  be- 
caufe  the  toll-tin  was  gotten  in  the  lands  of  the  perfon 
held  to  be  rateable.  If  however  thefe  cafes  fhould  be 
thought  not  capable  of  fuch  diftin&ion,  then  it  is  fub- 
mitted,  that  they  go  too  far,  and  ought  to  be  re-confi- 
dered  upon  the  prefent  occafion. 

Lord  Ellekborough  C.  L  If  thefe  lefiees  of  lot, 
toll,  and  free  fhare  are  rateable  at  all,  it  appears  to  me 
they  muft  be  rateable  as  for  property  falling  under  die 
defcription  of  land-  The  queftion  is,  whether  the  words 
«  all  that  part,  purpart,  lot,  and  free  fliare  oiJ.Leacnfii 
as  lord  of  the  manor,  of  and  in  all  calamine  ftone  raifed 
or  gotten,  or  to  be  raifed  or  gotten,"  &c«  can  be  confi- 
dered,  within  the  meaning  of  the  ftatute  for  the  relief  of 
the  poor,  as  land*  There  may  perhaps  be  doubts  whe- 
ther thefe  lefiees  reprefenting  the  lord  of  the  manor,  in 
whom  the  right  fubfifts  as  the  real  owner,  could  in  law 
have  maintained  trefpafs  quare  claufum  fregit  for  tbis 
calamine  ftone.  I  do  not  pronounce  an  opinion  on  that. 
This  however  appears  to  me  to  be  a  demife  of  a  fpecific 
portion  of  the  produce  of  land,  or  in  other  words,  land  it- 
felf,  free  from  rifle  or  uncertainty ;  it  is  bf  the  expreft 
terms  of  the  finding  ftated  to  be  an  intereft  without  ri/k 
We  might  otherwife  have  been  prefled  with  the  queftion, 
whether  the  naming  coal  mines  in  the  ftatute,  was,  ac- 
cording tp  the  rule  expreffio  unius  exclufio  alterius^  to 

all 
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all  intents  an  ezdufion  of  other  mines ;  or  was  onlf  put 
for  example,  as  the  naming  a  dafs  in  the  ftatute  of  cir- 

The  fCiMA 

cumfpeAe  agatis  (a) :  for  certainly  the  Judges  who  have  ^ahfi 
held  it  to  amount  to  the  exdufion  of  other  mines,  have  Miu  ComF«or. 
generally  coupled  it  with  this  reafon,  that  other  mines 
are  fubj^  to  rifk.  Now  here  the  portion  of  calamine 
is  divefted  of  rifle ;  it  is  the  clear  profit,  to  which  the 
lord  Unentitled;  independent  of  any  contingency.  It  is 
not  dated  whether  it  is  by  agreen^ent,  or  cuftom,  that 
the  perfon  who  works  the  mine  Is  bound  to  yield  to 
the  \ord  a  portion.  It  is  merely  dated  that  the  lord  is 
entitled  to  one  part  in  four.  However  that  may  be^ 
^here  the  whole  is  raifed  by  the  labour  of  the  adven« 
turer,  and,  when  raifed,  the  lord  is  entitled  to  one* 
fourth  of  it.  Until  raifed,  the  lord  may  be  coofidered 
as  working  with  the  adventurers  by  the  hands  of  the 
labourers  }  but,  when  raifed,  the  lord's  fhare  redounds  to 
him.  That  conftitutes  land,  and  may  be  fairly  condrued 
as  fuch  within  the  meaning  of  this  datute.  The  cafe 
of  Rowls  V.  G^USf  and  the  other  cafes,  do  not  admit 
of  any  didinAion  comprehending  this  cafe.  This  is 
'  not  merely  a  demife  of  ^a'  perfonal  chattel,  of  the  ore 
after  it  is  gotten,  but  of  the  ore  which  is  to  be  gotten^ 
and  which  is  part  of  the  folid  mafs  of  the  land ;  there* 
fore  under  that  defcription  it  is  afleflable  in  the  hands 
of  the  occupier.  < 

Le  Blanc  J.  I  concur  in  opinion  with  my  Lord  that 
this  property  is  rateable  to  the  poor.  From  the  time  of 
its.decilion  in  1776  down  to  the  prefent  time,  I  believe 
the  cafe  of  Rowls  v.  Cells  has  never  been  determined  to 
be  other  than  law  i  on  the  contrary  it  has  been  aded 

(4)  zJnft.  4^7, 
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tftS  CASES  IN  TRINITY  TERM 

.rBl3.       upon  in  thofe  counties  where  property  of  this  defcrip- 
'  *— —        lion  {flbfifts.     It  has  been  held  that  perfons  who  are  not 
tisifift        inhabitants  mufty  in  order  to   become  rateable,  be  the 
MiU  Comp^oy.  oGCupicrs  of  fome  fpecies  of  property  falling  within  the 
ftatute.     The  queftion   has  always  been  whether  the 
party  rated  could  or  could  not  be  brought  within  the 
defcription  of  the  ftatute.     The  ftatute  defcribes  this 
clafs  of  perfons  as  occupiers'  of  lands,  houfes,  tithes, 
coal-minesi  or  faleable  underwood.     The  conftrufixon 
that  has  been  put  upon  the  ftatute  has  been  this,  that 
whereas  the  legiilature  ezprefled  coaUmines,    they  did 
not  mean  to  include  any  other  mines ;  and  the  reafon 
giTeaibr  fuch  a  diftinftion  was,  that  other  mines  were 
coiifidered  as  matters  of  hazard  at  that  time,  and  there- 
fore it  was  concluded  that  the  legtflature  did  not  mean 
to  fubjeA  the  occupier  of  f\ich  a  fpecies  of  property  to 
taxation.     It  remains  then  to  be  feen  what  conftrudion 
the  decifions  have  put  on   the  words,    *^  occupier  of 
'   land,"  in  order  to  determine  whetlter  a  party,  who  is 
in  the  receipt  of  a  confiderable  revenue,  which  is  not 
'  fnbjedl  to  ri(k,  and  arifes  out  of  land,  may  not  be  com- 

prehended under  the  term  occupier  of  land.      In  de* 
lermining  this,  we  are  not  tied  down  to  follow  the  ftrifi 
'  definition  of  land  through  all  its  confequences  and  in 

every  poiGble  view  in  which  it  may  be  confidered,  and 
to  decide  whether  this  would  enable  the  party  to  main- 
tain trefpafs  quire  claufum  fregit,  or  whether  it  corref- 
ponds  in  every  other  incident  with  the  definition  of 
land.  In  Rowlf  v.  GelU  it  was  confidered  that  the  lord 
who  received  a  ftipulated  benefit  from  the  profits  or 
value  of  mines,  in  cafe  they  did  prove  of  value,  was 
an  <H:cupier  jointly  with  the  adventurers,  and  not  cf- 
cufable,  upon  the  fame  gromid  that  excij|fed  the  adven- 
3  iurerii 
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furersy  namdyi  that  the  adventure  was  tmeenain,  or  1813. 
might  prove  unfttccefsfiil ;  but  the  lord  was  held  for  — — 
the  purpofe  of  being  rated  as  an  occupier.  Here  the  ^ainfi 
party  (hares  with  the  adventurer,  Wthont  incurrmgany  MiUc«npinr. 
rifle,  and  Rowti  y.  GeNs  determined  fuch  perfon  to  be 
chargeable  as  occupier.  What  reafon  is  there  for  faying 
that  Ronv/s  y«  Gdls  was  an  erroneous  declfion  i  It  is  not 
necfeflary  in  conftroing  the  wdrds  of  this  ftatute,  which 
was  pvSid  for  a  particular  purpofe,  to  hold  that  the 
word  lands  fhould  fatisfy  every  poflible  view  under 
whidi  land  may  be  confidered.  Here  it  is  enough 
that  the  party  is  an  occupier  of  land  for  the  purpofe  of 
being  rated  to  the  relief  of  the  poor.  Where  a  perfon 
receives,  without  rifle,  part  of  the  produce  extraded  from 
tlie  bowels  of  the  earth,  he  is  an  occupier  of  land ;  but 
where  he  merely  receives  a  rent,  or  money  payment, 
there  the  Court  has  held,  as  in  Rex  v.  Sijbop  ofRochefier^ 
that  he  is  not  an  occupier.  It  is  faid,  however,  that  we 
ought  to  overturn  Row/s  v.  Gelfsy  and  Rex  v.  St.Agner^ 
unlefs  we  can  diftinguifli  them  from  this  cafe,  but  I  fee 
no  reafon  why  the  Court  (hould  hold  thofe  cafes  to  have 
been  improperly  determined,  efpecially  where  they  have 
laid  down  a  rule  of  conftruQion  which  has  prevailed  for 
nearly  40  years,  and  has  been  the  guide  of  the  courts 
below.  As  to  difttnguifliing  them  I  cannot  feel  the 
weight  of  the  obfervations  which  have  been  made  with 
that  view.  In  Ronv/s  v.  Cells  and  Rex  v.  St.  jignes  the  rate 
Was  confihed  to  the  perfon  in  refpeft  of  the  toll-difh 
of  lead  and  tin  raifed  5  here  the  owner  of  the  land  is 
entitled  to  a  certain  portion  of  the  ore  when  raifed, 
wJiich  he  lets,  or  allows  perfons  to  (land  in  his  place  as 
to  that  fliare  ;  and  we  will  not  enquire  whether  this  was 
a  l(*gal  demife,  for  he  authorizes  them  to  receive  and 

T  %  4  they 
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l8i3«  they  do  recehre  it.  They  ftsu)4  therefore  in  the  fituatioit 
of  the  lefiee  in  Rcwls  ▼•  GeUsf  and  the  perfon  entitled  in 
Rex  ▼.  St.  Agnu^  But  fubfequent  cafes  have  been  cited 
Mill'  CoiDMD)%  ^  which  it  is  fuppofed  that  die  audiortty  of  Rowls  v. 
G0IU  and  Rex  v.  St.  Agnes  has  been  difturbed  ;  which 
fuppofition  is  only  raifed  by  hying  hold  of  particular 
exgreflions  of  the  Court  to  be  found  there.  The  cafes 
of  Williams  y.  Joms  and  Rex  ▼.  Nichalfon  are  totally  dif- 
ferent }  for  thofe  were  the  profits  of  a  ferry,  arifing  oot 
•of  a  right  to  convey  paflengers  over  a  river ;  it  was  im- 
poffible  in  Uiofe  cafes  to  fay  that  the  perfons  were  oc- 
cupiers of  any  thing  but  the  boat  and  tackle  in  which 
the  paflengers  were  conveyed,  in  the  fame  manner  as  a 
ftage-coachman  is  the  owner  of  his  coaph  \  it  was  there* 
fore  impoiEble  to  make  the  do&rine  of  RovjIs  v.  Cells 
bear  on  thofe  cafes*  Viewing  all  the  cafes  on  the  fub- 
je&y  and  the  principle  upon  which  Ronvb  v.  Gells  was 
decided,  andlikewife  the  public  convenience,  as  it  regards 
this  fpecies  of  property,  and  not  feeing  that  the  original 
conftru&ion  on  the  words,  occupier  of  land,  may  not 
comprehend  a  perfon  fo  far  an  occupier  as  to  receive  a 
portion  of  the  land  difcharged  of  any  riik,  I  cannot  fay 
that  this  company  is  not  rateable*  f 

Batlet  J.  I  am  of  the  fame  opinion.  The  foil  be^ 
longed  to  Leacrofi^  as  lord  of  the  manor;  the  perfons 
working  the  mines  are  not  tenants  under  him,  but  be 
has  the  a£lual  occupation  and  poflei&on  of  all  the  land 
and  the  fubje£l  of  the  land.  The  workers  of  the  mines 
have^  as  a  compenfation  for  their  labour  and  expences,  a 
certain  part  of  the  profits,  and  the  owner  of  the  foil  has 
a  fhare  alfo,  which  is  given  to  him  not  in  the  charader 
of  landlord,  but  as  his  (hare  of  the  immediate  pernancy 
\%  ^    of 
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of  the  profits  of  the  land*    I  confider  him  as  haying  a  .      18 13* 

qualified  occupation,  perhaps  a  more  dire£l  one  than  ' 

the  adventurers,  who  may  be  conCdered  as  fervants  to         «^«f0/r 

him,  for  they  work  the  land  to  a  certam  extent  for  his   muI  Company. 

benefit,  and  are  to  pay  him  his  fliare  of  the  original  pro* 

duce  of  the  land.     In  Resc  ▼•  Tie  Bt/bop  of  Ri^chefier  the 

lefibrs  had  difpoflefled  themfelves  of  all  right  of  occupy- 

tion,  by  leafing  the  mines;  and  it  was  attempted  to 

rate  them  m  refped  of  the  rent  referred  to  them'  as  re- 

verfioners,  the  fole  right  of  occupation  being  in  ano* 

ther  perfon.     So   in  Rex  y.  Nichdfin  and  Williams  t. 

Jwes  there  was  no  pretence  for  fettmg  up  any  perfon  as 

an  occupier  of  land.    The  cafes  of  RowU  y*  GeUs  and 

Rexy.  St.  jtgnei  f  foceeded  on  the  idea  that  the  lord 

might  be  confidered  as  occupier  of  lands,  and  rateable 

in  that  refpe£i.     Indeed  it  is  conceded  that  if  the  lord 

had  not  made  a  leafe  he  would  haye  been  rateable ;  but 

a  diftin&ion  is  made  that  here  is  a  demife,  not  of  the 

land,  or  any  intereft  in  the  land,*  but  of  lot,  toll,  and 

freeihare ;  and  fo  it  does  not  operate  until  the  lot,  toll, 

and  freefliare  are  feyered  from  the^  land ;  but  it  feems  to 

me  as  if  the  leafe  demifed  a  (hare  in  the  produce  of  the 

land  before  the  mineral  is  raifed :  it  was  intended  that 

thefe  leflees  fhould  haye  every  benefit,   which  would 

odierwife  have  refulted  to  the  lord.    I  cannot  therefore 

diftinguifli  this  from  the  cafe  of  granting  a  (hare  in  the 

land,  which  is  not  co-eztenfive  with  tt^e  entire  interelL 

It  is  not  doing  any  yiolence  to  this  leafe  to  confider  the 

leflees  under  it  as  occupiers  of  ^  land.    I  lay  out  of  con- 

fideration  all  the  cafes  in  which  it  has  been  holden  that 

adventurers  are  not  liable. 

Order  of  felCons  confirmed* 
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Weinefiay^ 
June  aad. 

Hiring  for  1 
year  it  135.  6d. 
per  week,  and 
to  be  It  liberty 
to  be  ibfent 
during  the 
flieep-fliearlng 
feafon,  but 
to  6od  a  fit 
fnan,  aihi$ 
i^^exftttce, 
to  do  his  work 
during  his  ab- 
V  fence,  hut  bis 
trwn  "Wages  to 
go  on  during  the 
vf  Me  timet 
will  not  gain  a 
fettlement. 


The  Kino  again/i  The  Inhabitants  of  Arlington. 

TJPON  appeal,  the  court  of  quarter  feffions  quafhed 
an  order  of  two  juftices  removing  a  pauper  from 
the  parifti  of  Arlington  to  the  pariCh  of  Wilmington^  both 
in  the  county  of  Sujfexy  fubjed  to  the  opinion  of  this 
Court  on  the  following  cafe :  the  pauper  was  hired  for 
a  year  from  Michaelmas  1809  to  Michaelmas  1810,  as 
(hepherd  to  J.  Kingf  of  Wilmington,  to  receive  13/.  6J. 
per  week  wages,  and  an  allowance  for  a  hog,  and  to  be 
at  liberty  to  be  abfent  during  the  (heep^ihearing  feafon, 
but  to  find  a  fit  man  at  his  own  ezpence,  to  do  his 
work  during  the  time  of  his  abfence,  but  his  own  wages 
of  IV*  6d.  a  week  were  to  go  on  during  the  whole  time. 
The  pauper  ferved  the  year  in  Wilmington  accordingly, 
was  abfent  during  the  Oieep-Ihearing  feafon,  and  era- 
ployed  and  paid  a  perfon  to  tend  the  flock,  but  occa- 
Conally  returned  during  that  period,  and  aiEfted  in  the 
management  of  it,  efpecially  on  SttnJays,  and  from 
time  to  time  gave  dircdlions  tO  the  perfon  employed  by 
him. 


jyOylj  and  ^oe,  who  argued  againft  the  order  of  fef» 
fions,  were  called  upon  by  the  Court,  and  afked  how  a 
year  minus  the  fheep-diearing  feafon  could  be  made  to 
amount  to  a  year.  They  admitted  that  if  it  was  to  be 
taken  as  part  of  this  contract,  that  the  pauper  had  an 
unconditional  liberty  of  being  abfent  during  the  flieep- 
{hearing  feafon,  the  cafe  would  fall  within  Rex  v.  Em* 
pingham  {a)  \  but  they  relied  on  .this  diftindion,  that  tliis 


(tf)  Burr.  S.C.  791. 
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was  only  a  conditional  liberty  of  abfence  provided  the         i8i3.  ,    . 
pauper  could  find  a  fubftitute  at  his  own  expence,  but        — • 
his  wages  were  ftill  to  go  on  as  ufual,  which  implied  a         ggaivft 
continuance  of  the  fervice,  and  it  appears  he  did  occa*        t^nts  of 
fionally  come  backwards  and  forwards.     Under  thefe    AauKOTow, 
circumftances  the  queftion  was  whether  the  fervant  of 
A.i  though  for  a  time  working  with  another  perfon, 
might  not  continue  the  fervant  of  A,^  or  whether  this 
was  any  thing  more  than  an  alteration  in  the  nature  of  his 
fervice  with  his  original  mafter. 

Lord  Ellenborough  C.  J.  It  has  never  been  de- 
termined that  a  contradk  for  fervice  by  deputy  is  fervice 
by  himfelf.  The  diftin£lion  taken  In  all  the  cafes  is 
whether  the  liberty  of  abfence  forms  a  part  of  the  original: 
contraft,  fo  as  to  be  an  exception  out  of  it,  or  whether 
it  be  by  permifiion  of  the  mafter  during  the  continuance 
of  the  contraf^.  If  this  hiring  could  be  deemed  to  con- 
fer a  fettlement,  the  confequence  would  be, that  a  perfon 
might  gain  as  many  fettlements  as  there  are  40  days  in 
one  year.  He  might  hire  himfelf  to  A:^  with  liberty 
to  be  abfent  with  B,  and  C.  and  fo  on.  and  if  he  could 
get  40  days  fervice  with  each,  he  might  accumulate 
eight  or  nine  fettlements  in  the  courfe  of  a  year.  Such 
a  confequence  would  be  prepoflerous.  What  does  this 
hiring  really  mean  ?  A  hiring  for  a  year  is  where  the 
feryant  is  to  be  under  the  controul  and  command  of  his 
mafter  for  the  whole  year ;  but  here  the  pauper  was  not 
to  be  fo,  but  was  to  be  at  liberty  to  find  a  fubftitute  for 
the  flieep-lhearing  feafon.  The  cafe  will  fcarcely  bear  a 
ferious  argument.  It  has  been  laid  down  in  Rex  v.  JB/w- 
pingbam  and  other  cafes,  that,  if  it  be  an  exception  out 
of  the  original  CMitradl  at  the  time  of  making  it,  no  fet- 
tlement 
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dement  can  be  gained  under  it ;  here  it  was  an  exception, 

■        and  therefore  no  fettlement. 
The  Kino 

The  Inhabi- 
tants  of 

Akumoton.        Courthepe  and  Bowen  were  in  fupport  of  the  order  of 
feiBons. 


Per  Curiam, 


Order  of  feflions  confirmed* 


Jtme  ajth. 


Tile  Kino  again/i  J.  P.  Heywood  Efq.  and 
Another. 


The  13G.  X. 

rettUng  '*  dif. 
putes  between 
clothiers  or 
makers  of 
woollen  goods, 
and  weavers, 
,or  perfons  em« 
ployed  in  fach 
maniifadures," 
does  not  relate 
to  demands 
againd  clo- 
thiers by  the 
owner  of  a 
fcribblingand 
carding  mill 
tor  work  done 
by  him  for  the 
clothiers  in 
teafing,  fcrib- 
bling,  carding, 
and  dubbing 
the  wool  at  h'u 
mill:  therefore 
the  Court  re- 
fufed  a  manda- 
mus to  two 
juilices  to  hear 
and  eiamine 
fucb  demands. 


TJOLROITD  obtained  a  rule  nifi  for  a  mandamus  to 
the  defendants,  being  juftices  of  the  Weft  Riding> 
of  TorkflnrCf  commanding  them  to  fummon  four  perfons 
of  the  names  of  Dyfon,  Wheatley^  Thtrnton^  and  Wthfier^ 
and  to  hear  and  examine  upon  oath  the  demands  of  one 
Jofiua  Hirfi  againft  the  faid  four  perfons  refpedivelyi 
and  to  adjudge  fuch  fatisfadion  and  to  give  fnch  cofts 
^nd  damages  to  the  party  grieved,  as  in  the  difcretion  of 
the  faid  juftices  fliould  feem  reafonable,  purfuant  to  the 
ftatute  13  G.  I.  r.23. /5. 

This  application  was  founded  on  the  affidavit  oiHirfi^ 
which  ftated  that  he  applied^  at  a  fpecial  feffions,  on 
the  X4th  of  May  i&<3i  to  the  two  juftices  named  in  the 
rule,  to  grant  him  fummonfes,  in  purfuance  of  the  autho- , 
rity  given  to  them  by  the  a£t,  againft  the  faid  four 
perfons,  who  were  clothiers,  for  certain  debts  die  to 
Hirjl  from  them  refpe£lively,  amounting  to  91 A 
i6x.  id.  due  from  one,  and  in  the  whole,  to  up- 
wards of  140/.;  that  he  ftated  to  the  juftices  that 
the  debts  became  dup  to  him  for  work  and  labour  done 
by  him  for  the  faid  clothiers,  at  their  regueft,  in  the 
courfe  of  manufadluring  woollen  clotb^  viz.  in  teafingt 

fcribbUng, 
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fcribbling^  carding,   and    ftubbing  their   wool  at  his        1813. 
mill.  •  ■ 

In  the  Weft  Riding  of  rorijbire  thcreare  a  great  many     '^^^nfi'' 
large  mills  called  fcribbling  and  carding  mills,  which      H«ywoo». 
are  filled  with  machinery  for  performing  that  procefs 
towards  the  making  of  cloth,  which  the  wool  undergoes 
between  the  time  of  its  coming  out  of  the  woolftaplers 
hands  and  its  being   delivered   to  the  weaver.      The 
clothiers  univerfally  fend  their  wool  to  thefe  mills  to  un* 
dergo  the  above  procefs,  and  become  indebted  to  the 
mill-owners  in  large  fums  of  money  for  the  work  per- 
formed upon  it  at  thefe  mills.     The  work  done  at  the 
mills  is  called  teafing,  fcribbling,  carding,  and  ftut>bing| 
teafing,  or,  as  it  is  fometimes  called,  wooieying*  is  done 
upon  a  large  cylindrical  machine,  which  has  a  number 
of  iron  hooks  on  the  outfide,  and  being  kept  in  a  quick  ro- 
'  tatory  motion  catches  the  wool  which  is  brought  to  a  pro- 
per diftance,  and  drags  it  to  pieces.    Scribbling  is  nQxt, 
which  is  done  by  a  machine  containing  a  number  of 
rollers  covered  with  cards,  that  run  nearly .  in  contad 
with  each  other,  and  the  wool  going  between  them  gets 
a  fecond  drefling :  carding  is  fimilar  to  fcribbling,  the 
wool  gets  further  drefled,  and  comes  out  of  the  machine 
in  long  rolls,  which  are  pieced  together  by  children, 
and  afterwards  go  to  be  ftubb^d ;  which  is  nothing  mote- 
than  fpinning  them  fmaller  in  a  billy,  an  inHrument 
that  contains  a  number  of  fpmdles  turned  by. the  hand, 
and  is  then  ready  for  the  weaver.    In  this  proceCi  a  great 
number  of  hands  are  employed  in  the  miUs>  as  many, 
if  not  more  than  were  employed  under  the  old  fyftem, 
but  a  vaft  deal  more  work  is  done  in  the  fame  time* 
Formerly  the  whole  work,  which  is  now  done  at  the 
mills,  was  performed  at  the  weaver's  hpufe,  the  fcrib- 
bling 
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'        covered  with  a  coarfe  card  ;  the  carding  was  .performed 

a^aiiifl  on  a  fimilar  inftrument  but  lefs  and  with  finer  cards,  and 
the  wool  was  afterwards  fpun  upon  a  fingle  fpiodle, 
turned  by  the  hand*  Whilft  the  work  was  done  thus, 
the  weaver  was  the  principal  fervant  of  the  clothier,  and 
the  other  perfons  mentioned  in  the  a£l  to  be  employed  in 
the  manufa£lure,  were  his  family  or  his  neighbour's 
children  taken  into  his  houfe  i  for  women  and  children 
commonly  did  the  work  untefs  when  the  weaver  or  clothier 
fometimes  fcribbled  the  wool  himfelf. 

Tapping  and  Foljambe  now  ihewed   caufe^  and  made 
two  obje£lions  to  this  application;  ift,  that  the  perfon 
applying  was  not  within  that  clafs  of  perfons  defcribed 
in  the  13  G.  i.  <r.  23.     The  objed  of  the  legiflature  was 
to  afford  a  fummary  remedy  for  the  fettlement  of  dis- 
putes and  demands  between  the  clothiers  and  makers  of 
woollen  goods,  and  the  perfons  employed  in  fuch  manu- 
facture, as  their  fervants,  by  enabling  fuch  perfons  to  en- 
force their  demands  upon  oath  againft  their  mafters  ;  but 
not  to  extend  the  remedy  lo  demands  between  clothiers 
and  m'after-manufa£lurers,  fuch   as  the  prefent  appli- 
cant, who  never  was  employed  as  a  fervant  to  the- clo- 
thiers.   The  prefent  demands  therefore  are  nothing  lefs 
than  demands  between    two  defcriptions  of    mafters. 
adly.  The  work  out  of  which  Ae  demand  arifes  is  not 
that  defcription  of  work  which  is  within  the  ftatute ; 
this  was  not  a  work  done  in  the  procefs  of  weaving  or 
in  the  manuf!a£lure  of  cloth  or  woollen  goods,  but  in  the 
courfe  of  a  procefs  which  appears  to  be^  preparatory  to 
that  of  the  weaver  5  therefore  if  this  perfon  can  be  con- 
fidered  within  the  a£b,  all  perfons  in  any  wife  concerned 

in 
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in  the  wool  trado>  as  dyen^  &c.  may  bring  themfelves 
within  it }  whereas  it  was  intended,  like  the  i  Ann.Jl.  2. 
f.  i8.  /  4,  for  labourers  only.  The  debts  demanded  are  agamfi 
alfo  confiderable,  and  in  cafes  like  the  prefent  may  fre-  Hsywooo, 
quently  fubfifl  to  a  much  larger  amount :  it  is  therefore 
not  very  probable  that  the  legiflature  could  have  intended 
to  withdraw  fuch  difierences  from  their  proper  forumj 
and  fubjedl  them  to  the  fummary  jurlfdiftion  of  the 
magiftrates.  If  left  to  the  ordinary  jurifdicflion  of  a 
jury,  the  party  will  not  be  deprived  of  his  fet-ofFj  and 
this  being  a  ftatute^  which  fubftitutes  the  oath  of  the 
party  in  lieu  of  the  more  regular  proceeding  of  the  com- 
mon law,  ought  to  be  condrued  ftri&ly* 

Hfihroyd  and  Scarlett  contri,  referred  to  the  words  of 
the  zQ,  to. (hew  that  they  were  large  enough  to  embrace 
this  cafe.  The.  title  of  it  is  <<  an  a&  for  the  better  re- 
gulation of  the  woollen  maniifa£lure,  and  for  preventing 
difpiUes  among  the  perfona  concerned  therein ;"  and  f,  5, 
extends  not  only  to  clothiers  and  makers  of  woollen  goods 
and  weavers,  but  exprefsly  to  <<  other  perfons  employed 
in  fuch  manufd£l:ure8."  This  procefs,  as  defcribed  in  the 
affidavit,  may  fairly  be  confidered  as  part  of  the  woollen 
manufa£ture ;  what  is  done  to  the  wool  is  in  the  procefs 
towards  the  manufafiure  of  the  cloth,  and  it  is  imma- 
terial whether  it  be  done  by  the  hand  of  the  individual 
or  by  the  machinery  of  a  mill,  the  mill  being  only  a 
fubftitution  for  the  hand.  Here  then  is  a  perfon  falling 
within  the  exprefs  terms  of  the  aft,  being  «  a  perfoa 
employed  in  the  woollen  manufa£iure,"  and  this  is  a 
demand  •«  relating  to  work  j'*  confequently  both  cotne 
under  the  jurifdi<^ion  of  the  juftices.  No  inconvenience 
will  refult  to  the  parties  grieved  from  this  conftniflion, 

becaufe 
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""■"~"        jefl:  themfelves  to  thi$  jurifdi&ion,  for  it  muft  be  on 

cgaittft  the  application  of  the  party  grieved  that  fatisfaAion  it 
to  be  adjudged)  befides  the  decifion  of  the  magiftrates 
is  not  final,  for  f.  6  gives  an  appeal  to  the  quarter  fe£» 
Cons*  As  to  depriying  the  party  of  the  benefit  of  a  fet* 
ofi>  that  inconvenience  would  equally  arife  in  the  cafe 
of  workmen;  and  it  is  a  miftake  to  fuppofe  that  the 
ftatute  authorizes  the  juftices  to  determine  upon  the 
oath  of  the  parties  themfelves  i  it  fays  that  they  Ihall 
examine  upon  oath ;  but  it  does  not  fay  that  they  ihall 
examine  the  parties. 

Lord  Ellbnborough  C.L    The  penal  prpvifions  of 
this  aA  {hew  ftrongly  that  it  is  not  applicable  to  the 
adjttftment  of  debts  between  parties  of  equal  rank  in 
trade:  the  perfon  who  (hall  refufe,  for  the  fpace  of 
10  days,  to  pay  the  cofts  and  damages  adjudged  againft 
him,  is  liable  to  be  committed  to  the  county  gaol  or 
houfe  of  correAion.    Looking  at  the  words  of  the  ad 
I  do    not  think  they  are    fufceptible  of    any  doubt. 
The  a£l  recites   <<  that  difputes  have  arifen  between, 
clothiers  and  makers  of  woollen  goods  and  the  manufac- 
turers employed  by  them,  conbeming  the  admeafurement 
and  weight  by  which  wool  and  other  materials  ufed  in 
making  up  woollen  goods  have  been  delivered  out  to  the 
worknfien  employed  therein  -,"  the  a£t  therefor^  cleariy 
relates  to  cafes  where  parcels  of  wool  have  been  deliytered 
out  to  the  various  workmen,  in  order  to  be  Mi:orked  up 
by  them  immediately  after  fuch  delivery.    Tlie  fecpnd 
feftion  provides  for  the  weight  by  which  the  wool  is  to 
be  given  out,  and  alfo  for  an  ulterior  procefs  of  the  ma- 
uufafture,  by  providing  that  the  clothier  (hall  receive 

back 
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back  the  fame  by  the  fame  weightj  without  fraud  or  de<« 
ceit|  under  a  penalty.     But  how  can  he  receive  the  fame 
back  by  the  tame  weight,  in  this  mitapce,  where  it  ap*         againft 
pears  that  by  t^e  fcribbling  the  weight  mull  be  materially 
diminiihed  ?    What,  however,  I  found  my  opinion  upon^ 
is  the  very  words  of  the  5th  fe£Hon,  that  «  all  difputes 
and  demands  relating  to  work,  wages ^  of  damages  be-  . 
tween  any  clothier  or  maker  of  woollen  goods,  &c.,  or 
any  weaver  or  other  perfon  or  perfons  employed  ia  fuch 
manufafiure,  {hall  be  heard  and  determined  by  two  or 
more  jultices  of  the  peace,"  &c,     "  Wages,"  I  think,  is 
the  emphatical  word  denominating  the  character  of  the 
perfon  who  is  to  apply.     There  muft  exift  the  relation  of 
■  a  party  to  pay  and  a  party  to  receive  wages.    But  there 
is  no  pretence  for  faying  that  any  thing  under  the  de- 
nomination  of  wages    fubGils  between   thefe    parties. 
<<  Wages"  relates  to  the  quantum  of  compenfation^  as  if 
fo  much  per  week  or  month  is  agreed  to  be  given  for  the 
.labour  of  a  perfon^  <'  work"  relates  to  the  mode  in 
which  the  labour  is  to  be  performed,  as  if  it  is  to  be  done 
within  a  ftipulated  time ;  and  <<  damages"  relates  to  the 
.malperfonpance  of  that  wprk,  which  may  form  the  fub^ 
•je£t  of  a  claim  by  the  mafter  againft  the  workman }  fo 
that  all  thefe  are  words  expreCing  the  relation  of  mafter 
and  fervant.     And  this  view  of  the  ftatute  feems  to  be  ^ 
.confirmed  by  reference  to  other  a£ls,  and  cfpecially  the 
146^.3.  r.df;.  which  makes  it  an   offence   punifliable 
with  imprifonment,  if  the  inferior  clafs  of  workmen  there 
.enumerated  do  not  return  the  implements  of  their  trade 
entrufted  to  them  by  their  employers.    It  appears  to  me> 
therefore,  that  this  cafe  is  not  within  the  comprehenfion 
of  the  zfX  of  parliament. 

VoL.L  Uu  Lr  Blanc 
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"       "        thofe  cafes,  for  which  it  provides,  out  of  the  ordinarr 
The  Kino     •  .     ./-  .-^. 
a^ainft        junfdiclion  of  the  courts  of  law,  in  matters  of  difpute 

between  party  and  party  j  and  to  fubmit  them  to  the  con- 
fideration  of  the  magiftrates  to  determine  in  a  fummary 
way.  The  Court  therefore  muft  fee  clearly  that  this  is 
a  cafe  which  falls  within  the  meaning  of  the  a£t  of  par- 
liament. It  feems  to  me  that  there  is  confiderable  weight 
in  the  objedion,  that  the  preparing  materials  for  making 
cloth  was  not  a  work  within  the  intention  of  the  legifli- 
ture,  when  they  paiTed  this  aft.  But  the  Court  is  nOt 
tailed  upon  to  determine  on  that  ground ;  becaufe  it  is  by 
no  means  clear  that  the  legiflature  ever  meant  to  fubje& 
the  difputes  between  fuch  parties  as  thefe  to  the  fummary 
jurifdi£lion  of  the  magiftrates.  At  the  time  when  this 
zfk  paiTed  probably  the  work  was  done  more,  in  the  man- 
ner ftatcd  in  the  affidavit,  by  fenrants  than  it  is  at  pre- 
fent :  the  habits  of  the  trade  have  taken  a  different  turn 
fince  that  time :  then  the  work  was  done  by  fervanti 
employed  immediately  under  matter  workmen  ;  but  the 
fame  wotk  is  noW  done  by  matters  employing  fervanti 
nncfer  them ;  fo  that  tlie  work  is  now  carried  on  between 
matter  and  matter.  Upon  the  whole  it  appears  to  mt 
that  the  Court  cannot  fee  clearly  that  thefe  perfons  aie 
^bjeAs  within  the  comprehenfion  of  the  a£l. 

Ftr  Curiam,  Rule  difchafged. 

T^hg  applied  for  cofts,  and  Lord  EUenicrmgi  faid, 
that  if  a  party  chofe  to  make  an  experimental  motioB 
on  the  conftru£lt9n  of  thia  a£l>  the  magiftrates  ought  to 
have  coft^. 
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The  Kino  againji  The  Juftices  of  Sussex.        ^^Ux\i. 
jyOTLT  obtained  anile  nifi  in  the  laft  term  for  a  A  certiorari  to 

JL^  remove  an  or* 

certiorari  to  remove  an  order  of  lemons  made  07  der  of  fcflloni 

the  juftices  of  Suffex^  upon  an  appeal  between  the  inha-  order  of  rf-*^ 

bitants  of  the  parilh  of  BUlingburft  and  the  inhabitants  JJlft^^^.^^^^^^ 

of  the  parifli  of  SS/jfold,  touching  the  removal  of  James  ^j^'JJ?^/;^  ^^^ 

Knight  and  his  family.  lendir  months 

*  ifter  fuch  order 

The  affidavits  on  Khich  the  rule  was  obtained  ftated,  offeffionsmade, 

'    and  ux  dayi  no- 

diat  the    appeal  in  queftion  had  been   heard  at  the  tjcc  of  ri.ch  mo- 

'^'^  ^  tlon  muft  be 

laft  Michaelmas  feffions  for  the  weftern  divifion  of  the  given  to  the 

county  of  ^Sujfett;  when  the  order  of  removal  was  con*  ant  to  13  G,%. 

firmed,  fubjedl  to  the  opinion  of  this  Court  on  a  cafe  ^^hiunding*'* 

to  be  ftated.    That  a  cafe  had  been  accordingly  drawn  t»ie  order  oc 

°  '  fefliont  was 

by  counfel  for  the  pariih  of  BUtingiurft  in  November  m»dc  fnhje^  to 

iaft )    which,  however,   was   not  approved  of  by  the  this  Court  on 

folicitor  for  the  refpondent  pirifh  of  SlinfoU,  but  al*  JaVed.  which 

thbugh  frequent  applications  were  made  to  him,   he  ^^rdTftAtcd'* 

would  not  ftate  his  objeftions.    The  cafe  was  after*  ■"''  ^c'J^*'^  ^y 

.  the  juftices  at 

^ards  fettled  by  tlie  Court  at  their  Epiphany  feffions,  fcffioos. 

and  a  copy  fent  to  the  folicitor  for  the  refpondents,  and 

he  was  again  applied  to  to  have  tlie  cafe  fet  down  for 

argument.     This  requeft  he  refufed  to  comply  with} 

but  at  tlie  fame  time  gave  the  folicitora  for  the  appel* 

pellants  to   underftand  that  they  need  be  under  no 

apprchenfion,  as  he  would  confent  to  a  certiorari  iflu* 

ing,  without  regarding  whether  th^   fix   months  had 

expired  or  not.     Under  the  impreffion  that  the  cert 

tiorari  would  be  confented  to»  the  ufaal  notice  to  the 

U  u  2  juftices 
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l8iy       juftices  as  required  by  ftat  i^Gev.  2.  c.iZ./. 5.  had  nat 
tTTZo     teen  given. 

agahfi 

SuMEz.  Courtiope,  iirfliewiilg  eanfci  referred  to  the  ftsrtutev 

.by  which  it  is  ena£led,  that  <<  no  certiorari  (hall  be 
granted  to  remove  any  order^  Scq.,  unlefs  it  be  applied 
for  within  fix  calendar  months  next  after  fuch  order 
made,  and  unlefs  it  be  proved  that  fix  days'  notice  thereof 
m  writing  has  been  given  to  the  juftices/'  Here  neither 
of  thefe  requifitions  has  been  complied  with ;  neither  the 
certiorari  was  applied  for  within  fix  calendar  months; 
nor  has  fix  days'  notice  been  given  to  the  juftices.  In 
Rnt  V.  Julias  of  Glamorganflnre  {a)^  and  In  R.  y.  NicbolUy 
H*  2$G€o.  3*  (j),  the  fix  days'  notice  was  held  to  mean 
fix  days  before  the  application  for  the  rule  to  ftiew 
caufe* 

jyOyly  being  now  called  upon  by  the  Court  tofupport 
the  rule,  admitted  that  it  muft  be  governed  by  the  autho- 
cities  cited,  if  the  ftatute  applied  to  this  cafe ;  but  he  en- 
deavoured to  fhew  that  it  did  not.  The  realbn  of  the 
provifion  requiring  the  fix  days'  notice  is  exprefsly  gives 
in  the  aft,  viz.  to  the  end  that  the  juftices  may  (hew 
caufe,  if  they  ftiall  think  fit,  againft  the  granting  fuch 
certiorari  V  but  after  the  juftices  themfelves  have  fettled 
'the  cafe^  and  thereby  expreiTed  their  defire  to  have  k 
'  'brought  up,  the  reafon  does  not  apply  \  becaufe  it  can- 
•  not  be  prefumed  that  they  would  now  think  fit  to  oppofe 
-the  certiorari.  It  is  clear  that  the  ftatute  does  not  afi^^ 
all  proceedings :  in  Rex  v.  Battanu  (r)  Lord  Kenyan  held 
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Hm  it  did  not  Apply  to  the  removal  of  an  indi£lment,         1*813. 
1>ttt  to  fiunmary  proceedings  only»    Here  after  the  cafe 
was  fettled  below>  it  could  no  longer  he  deemed  a  f um- 


The  KiNQ 


_  J.  TheJofticcfl«l 

maiy  proceeaing.  Svit^x, 

Xord  Ellinborough  C.  7.  Tbe  order  of  removsd 
was  in  the  firft  inftance  a  fummary  proceeding ;  and  the 
order  of  feflions  thereupon  was  a  revifion  of  that  winch  ^ 

was  originally  a  fummary  proceeding,  I  find  nothing 
in  the  language  of  Lord  Kffiycn,  on  which  an  argument 
has  been  raiied,  to  the  contrary  ;  it  is  not  applicable  to 
the  prefent  cafe.  Admitting  that  the  magiftrates  may 
have  wifhed,  at  the  time  when  they  fettled  the  cafe,  to 
have  it  brought  up,  ftill  there  may  be  reofons  why  they 
might  thmk  fit  to  (hew  caufe;  and  unlefs  it  can  be  . 
{hewn  ithac  it  could  ferve  no  pollible  end  to  give  them  fix 
days'  notice,  we  cannot  fo  prefume.  The  ftatute  appears 
to  me  imperative. 

Lb  Blanc  7.  enquired  if  there  was  any  inftance  of 
an  order  being  removed  upon  a  cafe  referved  without  fix 
days'  notice. 

Batlet  J.  faid  that  he  was  not  aware  of  any  inftance 
where  a  certiorari  had  been  granted,  after  the  expiration 
of  the  fix  months,  upon  a  cafe  referved*;  and  that  it  was 
the  fettled  pra£lice  to  give  the  fix  days'  notice. 

Per  Curiam,  Rule  di(charged* 


U«3 
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Saturdttf, 
Jnc  26th, 


Where  a  eom- 
J>any  were  em- 
powered by 
a  A  of  parlia- 
ment CO  lay 
iinJer  ^round^ 
through  the 
ftnrct>  of  a 
town,  ma'n 
pipes  for  the 
convey a nee  of 
ivattr,  •  lid  the 
inh..bitKnts 
with  the  com- 
pany's conient 
to  lay  pipes 
communicating 
with  fuch  m:iin 
pipes  to  their 
houfes.  paying 
to  the  com  piny 
a  r^ta  for  fuch 
•  pritilcfie : 
Held  that  the 
company  wrrc 
rateable  to  the 
poor  ill  1  he 
parifl)  where 
the  main  pipes 
b)  in  refpe^ 
of  thofe  pipes, 
•nd  the  rates 
p<iid  thereon. 


The  Kino  again^  The  Company  of  Proprietors  of 
Rochdale  Waterworks. 

'l^HE  Company  of  proprietors  of  Rochdale  Waterworks 
were  rated  to  the  relief  of  the  poor  of  the  townfliip 
of  Spotland,  in  the  county  of  Lancqfter^  for  and  in 
refpefl  of  the  trunks  and  pipes,  and  other  apparatus 
for  the  conveyance  of  water,  belonging  to  the  Com- 
pany, (ituate  and  being  fixed  in,  the  ground,  in  the 
townfhip  of  Spiland,  and  the  profits  arifing  therefrom 
within  the  townfhip.  The  feflions,  upon  appeal  by  the 
Company,  confirmed  this  rate,  fubje£l  to  the  opinion  of 
this  Court  on  the  following  cafe  : 

By  an  a£l  pafied  in  the  49th  year  of  the  king,  intituled^ 
«<  An  aft  for  the  better  fupplying  the  inhabitants  of  the 
town  of  Rochdale  and  the  neighbourhood  with  water,''  rke 
appellants  are  incorporated  and  impowered,  among  other 
things,  to  lay  under  ground,  in,  through,  and  along  the 
public  ftreets,  and  common  highways,  in  the  townfhip  of 
Spotlandt  main  pipes  for  the  conveyance  of  water  therein  ; 
and  the  aft  authorizes  the  inhabitants  of  the  faid  townfliip^ 
with^the  confent  of  the  Company,  to  lay  down  leaden  or 
other  pipes,  communicating  with  fuch  main  pipes,  to  theit 
refpeftive  houfes,  paying  to  the  Company  fuch  rate  oi 
rates  for  fuch  privilege,  and  water,  as  (hall  be  mutually 
agreed  upon  between  them.  In  purfuance  of  this  aft 
divers  fuch  main  pipes  and  branches  are  laid  and  ufed 
in  the  townfhip,  and  divers  of  the  inhabitants  thereof 
pay  fuch  rates  as  aforefaid  to  the  faid  Compaxiy^^  The 
overfeers  of  the  poor  of  the  faid  townfhip  Have  made  the 
faid  afifeflinent  for  the  relief  bf  {he  poor^  purfuant  to  the 

ftatttte 
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flatute  43  E/iz.  c.  2.9  and  have  aflefTed  the  Company  for  %6i%* 

the  faid  pipes  and  rates.     The  appellants  alledge  that  ■ 

they  are  not   «  occupiers  of  lands"   in   the  townfliip^  ^^^^^f" 

within  the  intent  and  meaning  of  the  ftatute.  Rochoah 

J.  Williams  and  Ccltman,  in  fupport  of  the  order  of 
feffions,  relied  on  Rex  v.  Tie  Corporation  of  Bath  {a). 

Scarlett  contr^,  endeavoured  to  diftinguiih  this  cafe 
from  Rex  v*  Bath,  bccaufe  here  the  Company  had  no  re- 
fervoirs,  as  in  that  cafe,  upon  the  land,  but  a  mere  li« 
*  cence  to  carry  pipes  through  the  lands  of  others  j  which 
in  kex  v.  Bath  was  not  exprefsly  held  to  be  fuch  an  oc« 
cupation  of  land  as  was  rateable  in  the  pariih  where  the 
pipes  were  laid,  though  perhaps  from  the  refifons  given 
in  that  cafe  for  holding  the  corporation  not  rateable  for 
the  whole  profits  in  the  parifli  where  the  refervoirs  lay, 
it  may  be  inferred  that  the  Court  were  of  opinion  that 
the  corporation  was  rateable  in  refpe£l  of  the  pipes  in 
tlie  other  pariflies.  But  here  again  another  di(lin£tion 
ia  obfervable ;  for  this  z£k  not  only  authorizes  the  Com- 
pany to  lay  main  pipes,  but  the  inhabitants  alfo  to  lay 
pipes  communicating  to  their  refpeflive  dwellings  i  and 
it  appears  that  they  have  done  this ;  fo  that  this  property 
ought  to  be  aiTefied  by  rating  the  inhabitants  of  each 
houfe  as  an  occupier  of  land,  pro  tanto,  according  to  the 
extent  of  th^  condu£ting  pipe,  or  in  refpe£i  of  his  houfe 
increafed  in  value  by  the  fupply  of  water. 

Lord  Ellemborouoh  C.  J.    Whether  the  occupier* 
^f  the  houfes  are  or  are  not  rateable  in  refpedl  of  thct 

{f)  14  Saftt  609. 

y  u  4    .  ,  advantages 
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The  Kino 
agairtft 

II.6CHOALI 

Compiof. 


advantages  derived  to  them  from  the  ufe  of  thefe  colla- 
teral pipes,  does  not  afFe&  the  prefent  queftion.  The 
queftion  here  is,  whether  the  Company,  as  occupiers  of 
the  main  pipes,  are  rateable.  What  difierence  does  it 
make  whether  it  be  a  refervoir  of  fo  many  feet  fquare, 
or  a  pipe  of  fo  many  inches  in  diameter  ?  I  own  I  cannot 
diftinguifli  this  cafe  from  Rex  ▼•  The  Corporation  of 
Bath. 


Lb  BLiiMC  J.  If  this  rate  on  the  G>mpany  had  been 
fimply  on  the  leaders  which  carry  the  water  to  each 
houfe,  the  argument  might  have  been  of  weight ;  but 
the  rate  is  impofed  in  refpe£t  of  the  main  pipes  and  the 
profits  arifing  from  them. 

Per  Curiam^  Order  of  feflions  confirmed. 


Upon  ippcti 
Bgaiod  an 
order  of  re- 
moval the  de- 
clantions  of  a 
rated  inhabi* 
tant  ef  the  ap* 
peUant  parifh 
are  evidence 
agatnft  that 
|>arifh,  without 
calling  the  in- 
habitant and 
Ihewing  that 
he  refv&d  to 
^czamined* 


The  Kino  againji  The  Inhabitants  of  Whitley 
Lower. 

HTHE  court  of  quarter  feffions  for  the  Weft  Riding  of 
Torhjbire  difi^harged  an  order  of  two  juftices  for  the 
removal  of  Sarah^  the  wife  of  John  Snvalhw,  and  their 
children,  from  the  townfhip  of  Whitley  Lower  to  the 
townfliip  of  Emleyf  fubje£k  to  the  opinion  of  this  Court 
on  the  following  cafe : 

John  SwalloWf  (who  is  fince  dead)  fenred  one  Jagger 
as  a  collier  for  a  year,  in  the  townfhip  of  Em/ey.  To 
prove  the  terms  of  the  hiring  under  which  the  fervice 
had  taken  place,  the  counfel  for  the  refpondents  pro- 
pofed  to  give  in  evidence  declarations  of  Jagger  the 
fluafteri  made  in  a  converfation  with  the  deceafed  (Stwi/- 

IX  kw) 
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lew)  about  a  new  hiring  i  Jagger  being  then  and  now  a 
rated  inhabitant  of  Emley^  the  appellant  townfhip.  It 
was  obje£led  on  the  part  of  the  appellants,  that  fuch 
declarations  were  not  admiflible,  unlefs  Jagger  himfelf 
was  firft  called  by  the  refpondents,  and  (hould  then  re- 
fufe  to  be  examined,  or  fhould  be  proved  to  have  pre* 
vioufly  refufed  to^give  .evidence.  The  feflions  allowed 
the  objeAion. 

^  Holrojd  and  Stavely^  in  fupport  of  the  order  of  feffions, 
admitted  that  in  Rex  v.  Hardwici  (a),  the  declarations 
of  a  rated  inhabitant  were  held  admiflible  on  the  ground 
of  his  being  a  party  to  the  fuit ;  but  they  obferved  that 
there  it  appeared  that  the  party  had  refufed  to  be  exa*- 
mined;  non  conftat,  but  that  if  this  party  had  been 
c;^ed  he  might  have  given  the  evidence  required. 

Lord  Ellenborough  C.  J.  If  the  argument  be  good 
for  any  thing  it  mud  apply  generally,  and  it  would 
then  be  an  univerfal  rule  that  the  party  mud  be  called, 
before  his  declarations  can  be  admitted  in  evidence.  All 
the  rated  parifhioners  are  confidered  as  parties  to  the  ap- 
peal, and  therefore  their  declarations  are  evidence ;  if 
what  they  have  faid  is  mere  idle  converfation  it  will  have 
but  little  weight. 

Tie  Court  quaihed  the  order  of  feflions,  and  remitted 
the  cafe  back  to  be  re-heard  and  the  evidence  received*  ' 

Scarlett  was  agwift  the  order  of  feflions. 

(4)  ii£i|^,i7«. 
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tanttof 
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^»«/-'«;»  RiMMER  azainft  Greek. 

June  a9ilu  *       -^ 

Bail  attending      'DEADER  fliewed  caufe  againft  a  rule  for  difcharg- 

tntitled  to  pro.  uig  the  defendant  out  of  cuftodj  of  the  (heriff  of 

l!«nIiTtfne  Middle/ex  as  to  this  aftion,  he  having  been  :|rrefted  dur- 

proceij.  jj^g  j^jg  attendance  in  court  to  juftify  as  bail  in  a  caufe  de* 

pending  in  this  court.     The  affidavit  ftated  that  he  aU 

tended  to  juftif  j  and  did  juftify ;  and  that  during  his 

attendance  and  before  he  was  called  in  to  juftify  he  was 

arrefted  on  the  ftairs  leading  to  the  court|  at  the  fuit  of 

the  plaintiff. 

It  was  admitted  that  if  the  cafe  of  Meeiiru  v. 
Smith  (a),  on  which  the  rule  was  obtained,  could  not  be 
difputed,  that  the  rule  muft  be  abfolute ;  and  th^ 
Court  declared  that  they  recognized  that  cafe,  and  madei 
the  rule  abfolute  upon  an  undertaking  of  the  defendant 
not  to  bring  any  adion. 

(<)  xH.BUS%6.  • 
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Pitt  againft  Donovan.  ruefdi^, 

A  CTION  for  flander  of  tide.     The  plaintiff  declared   in  an  aftion 

in    the  firft  count,  that  he  was  feifed  of  and  inte*   [ttii'^nTeytd 
refted  in  certain  lands,    &c.  at   Bromejberronv^   in   the   »" « '^^^j^ 

'  "^  to  a  perfon 

county  of  Gloucefler^  for  the  life  of  W.H.Y.^  fubjeft   aboortopur- 
.  :i  c  J     ir    r-r  J    chafe  the  eftitc 

to  certain  mortgages  and  terms  of  years,  and  alfo  leiled  of  phintiff; 

of  and  entitled  to  the  reverfion  in  fee  of  the  fame  pre-  nTty"tT^l°  *" 

mifes,   fubjea  to  an  annuity  of  500/.   to  the  wife  of  Ji^^jY^j^pi;^.*^* 

W.  H,  T.  for  life,  in  cafe  (he  farvived  her  hulband,  and  '[^^'^*1  •»  .^"d 

that  »hc  title 

to  a  term  of  years  to  fecure  the  fame,  and  fubjeft  alfo  to  would  there- 
certain  limitations  in  trud  for  the  benefit  of  fuch  chil*  puted,  perqood 
dren  of  W.  H.  T.  and  his  faid  wife  as  they  Ihould  by  flfiVotnT 
deed  appoint,  &c.,  and  that  }F.H.  T.  and  his  wife  had  fh^ft '^'HriT 
wo  children  living,  and  that  the  plaintiff  was  fo  interefted  *^at  the  dcfen- 

°  d«nt,  who  had 

under  and  by  virtue  of  a  fale  made  to  him  of  fach  lands  marrieti  the 

by  the  faid  W.  H,  T.  ;  that  the  plaintiff  had  cootra£bed  who  wi<  heir 

with  one  Barton  to   fell  and  convey  to  him  fuch  lands,  f,lofi'c/°in  ^^e 

&c.  for  30,000/.,  and  that  Barton  was  willing  to  accept  ^"^"^  °^*^'' 

the  title  of  the  plaintiff  and  to  complete  the  contrad,  but  i^ue,  was  not 

that  the  defendant  knowing  the  premifes,  but  unlawfully  a&  a  meie 

and  malicioufly  devifing  and  intending  to  fcandalize  the  th.t  thcqueT- 

right  and  title  of  the  plaintiff  to  fuch  lands,  &c.  and  to  -jj*^  ^^'Jt^ox. 

hinder  and  prejudice  him  in  the  fale,  and  to  deter  and  whether  they 

*      J  '  were  ratisned 

prevent  Barton  from  completing  the  contrad,  unlaw-    as  men  of  good 

.   ,  fcnfc  and  good 

fully  and  malicioufly  wrote  and  publifhed  certain  falfe,  undei  (landing 
fcandalous,  and  malicious  libels  of  and  concerning  the  intinc,.or  that 
right  and  title  of  the  plaintiff  to  the  lands,  (that  is  to'  entjuin"c^ 

perfnuljon  that 
he  was  infane,  upon  fnch  grounds  as  would  hnve  perfuadcd  a  man  of  found  Tcnie  and 
knowledyre  of  buHners ;  but  whether  he  a^ed  boni  fide  in  the  commnnicatioa  which  he 
made,  believing  it  tu  be  true,,  as  he  judged  according  to  hU  own  under  (landing,  aod  under 
ffich  imprelUons  as  his  iituation  and  cbara^r  were  likely  to  beget. 

fay) 
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1813.        fay)  one  dated  the  i8th  of  December  181 2s  in  the  form 
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of  a  letter  to  Barton^  to  the  tenor  following  $ 


agmnft  **  Sir, 

QTAK.  ^^  J  ^„ jg,.(j^„j£  yQ^  jjjjy^  become  the  purcbafer  of  the 
eftates  of  JF.  H.  IT,  Efq.,  at  Sfome/berrotu^  in  the  county 
of  Gloucefter.  I  cannot  but  prefume  that  the  candour  as 
well  as  juftice  of  Mr.  Pi//,  of  Cirenceftery  of  whom  you 
haye  purchafed  them,  has  induced  him  to  inform  you 
that  I  have  given  him  notice,  in  writing,  that  his  title  to 
thofe  eftates  will  hereafter  fooner  or  later  be  contefted. 
I  am  a^ruftee  «>f  thofe  eftates  for  certain  purpofes,  and 
it  is  my  duty  to  inform  you  that  at  the  time  they  were 
fold  Mr.  T.  was  not  in  a  ftate  of  foundnefs  and  com- 
petency to  enable  him  to  do  fo  %  and  that  the  fale  itfelf 
was  conducted  under  circumftances  fo  myfterious  and 
extraordinary  as  to  require  an  explanation  in  a  court  of 
juftice.  (Signed)         « R.  Donovan.^  * 

The  count  then  fet  out  another  libel  written  and  pub- 
iiihed  by  the  defendant  on  the  30th  of  December  to  the 
tenor  following ;  <<  Without  following  the  fubje£l  more 
minutely  I  will  venture  to  fay  that  I  have  it  in  my 
power  to  prove  a  thoufand  a£b  of  decided  infanity  in 
his  (meaning  the  faid  W^  H.  T.\)  cafe,  on  which  neither 
you  nor  TAu  Barton  would  have  a  (hade  of  doubt.'* 
There  were  other  counts  varying  thefe  charges,  and  the 
declaration  concluded  «  by  reafon  of  which  faid  feveral 
premifes  the  plaintiflF  hath  been  and  is  delayed,  injured^ 
and  prejudiced  in  the  fale  of  the  faid  lands,  &c.  to  Barton^ 
and  hath  been  delayed  and  hindered  in  and  from  receiv- 
ing  divers  large  fums  of  money  from  Barton  for  the 
fame,  and  Barton  hath  been  and  is  deterred  and  pre- 
vented from  carrying  into  effeSt  and  completing  the 
treaty  of  fale  betvreen  himfelf  and  the  plaintiff^  which  he 
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intended  to  do  and  otherwife  would  have  done/'    Plea        1813. 
general  ifiiie. 

At  the  trial  before  Graham  B.  at  the  laft  Lifit  ai&zea 
for  the  county  of  Gloucefier^  the  material  allegations  ia 
the  declaration  were  proved,  as  to  the  plain^flF's  title> 
the  contra£l  entered  into  with  Barton  for  the  fale  of  thia 
eftate,  and  the  publication  of  the  two  writings  charged 
to  be  libels,  the  latter  of  which  was  an  extra£l  of  a  letter  ^ 
written  to  Barton^s  folicitor  \  and  it  was  proved  that  in 
confequence  of  the  receipt  of  thefe  letters  Barton  declined 
the  purchafe.     It  further  appeared  that  the  plaintiff  and 
the  defendant  were  both  gentlemen    refiding    in    the 
county;  that  the  defendant,  who   was  a  barrifter,  but 
had  retired  from  the  profefiion,  was  a  truftee  under  the 
marriage  fettlement  of  Mr.  W.  H.  T.,  and  had  married 
his  filter ;   that  under  the  marriage  fettlement  a  term  of 
.  years  in  this  eftate  was  veiled  in  the  defendant  as  truftee 
for  fecuring  to  Mrs.  y.  her  jointure,  and  that  the  defen- 
dant's wife  was  heir  at  law  to  her  brother  JT.  in  the 
event  of  his  ^ying  without  iffue. 

The  reft  of  the  evidence  was  addrefled  to  an  inquiry 
into  the  fanity  of  Mr.  WT.  H.  T.  \  the  evidence  on  the 
part  of  the  plaintiff,  confifting  of  a  detail  of  family  and 
other  tranfadlions,  in  which  that  gentleman  had  been 
engaged  fince  the  period  of  his  coming  of  age,  about 
the  year  1799,  all  tending  to  ihew  him  competent  to 
the  mam^ement  of  his  affairs  \  and  general  evidence  was 
given  of  his  fanity,  by  the  examination  of  perfons  who 
were  acquainted  with  him,  as  to  their  judgment  upon 
that  fubje^i  y  who  proved,  however,  at  the  fame  time, 
that  he  was  a  man  of  a  difpoCtion  and  habits  of  life 
moft  eccentric.  It  was  alfo  proved  that  the  defendant 
himfelf  had,  on  a  variety  of  occafionSi   commencing 
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1*813.        about  1803,  and  continuing  down  to  1807,  been  en- 
'         gaged  for  Mr.  T*  in  drawing,  fettling,  and  ingroffing  his' 

axainfl  leafcs  to  the  tenants,  and  attefting  their  execution.  Thig 
was  met,  on  the  part  of  rfie  defendant,  by  proof  of  a 
iHuhitade  of  extravagances  and  eccentricities  committed 
by  Mr.  T.  from  his  youth  up,  both  in  the  common  and 
the  more  fcrious  concerns  of  life,  tending  to  fliew  that 
there  was  enough  to  juftifya  fufpicion  at  lead  of  his 
want  of  found  intelleft,  and  there  was  evidence  that 
fome  members  of  Mr.  i^.'s  family  had  been  afFe£led  with 
infanity,  and  had  died  under  that  diforder,  and  witnefles 
alfo  fpoke  to  their  judgment  of  his  incompetency.  After 
an  inveftigation  of  many  hours  the  learned  Judge  left  the 
queftion  to  the  jury  upon  the  evidence,  dating  to  them, 
in  the  courfe  of  his  fumming  up,  that  in  order  to  main- 
tain the  afiion  fome  malice  mud  be  fixed  on  the  defen- 
dant, that  is,  the  a£lion  muft  be  injurious  and  proceed- 
ing from  an  improper  motive  \  that  if  the  evidence  fatis- 
fied  them,  as  men  of  good  fenfe  and  good  underftanding, 
that  Mr.  T.  was  infane,  or  if  the  defendant  entertained  a 
perfuafion  that  he  was  infane  upon  fuch  grounds  as  would 
have  perfuaded.a  man  of  found  fenfe  and  knowledge  of 
bufinefs,  then  the  defendant  would  be  entitled  to  a 
verdia. 

The  jiiry  found  a  verdifl  for  the  plaintifF,  damages  40J.; 
whereupon  a  rule  nifi  was  obtained  in  the  laft  term  for  a 
new  trial,  on  the  ground  of  a  mifdireftion. 

Dauncey^  Mhatt,  and  Puikr  now  (hewed  caufe,  and 
contended,  upon  the  report,  that  the  fafls  and  cir^um- 
ftances  difclofed  in  it  warranted  the  verdicl,  and  there- 
fore there  could  not  be  any  reafon,  im  juftice,  for  dis- 
turbing it  i  that  the  defendant  was  not  within  the  rule 
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laid  down  in  SirG.  Gerard  v.  Dickenfon  {a)  Aat  a  party 
fhall  be  prote£ted  in  what  he  fays  of  the  title  of  another, 

Pitt 

provided  he  himfelf  lays  claim  to  the  fame  \  becaufe  bene  agmnft 
'the  defendant,  though  a  truftee  for  fome  purpofes  to  this 
eftate,  was  in  the  legal  fenfe  a  mere  ft  ranger  to  it,^  and 
therefore  fhall  have  no  more  prote£lion  than  a  mere 
ftranger.  And  according  to  Hargrove  v,  Le  Breton  (3), 
and  &mith  v.  Spooner^c)^  it  feems  that  the  plaintiff  muft 
prove  malice;  but  that  fuch  malice  may  be  implied, 
where  the  words  fpoken  or  written  are  untrue,  and  where 
the  fpeaker  or  writer  claims  no  title.  As  to  the  mifdirec- 
tion,  the  fubftance  of  the  iflue  was  correctly  dated  to  the 
jury,  though  perhaps  every  obfervation  may  not  have 
been  critically  corre£i }  what  was  ftated  as  to  the  malice, 
was  correal ;  and  as  to  the  reft,  it  cannot  be  contended 
that  the  law  will  allow  the  defendant  to  make  a  commu- 
nication that  is  injurious  to  another,  unlefs  he  (hall  at 
leaft  fatisfy  the  jury  that  he  believed  the  communication 
to  be  true;  and  the  fubftance  of  the  diredion  upon  thi§ 
point  was,  whether  a  man  of  fenfe  and  difcretion,  fuch 
as  the  defendant  muft  be  taken  to  be,  could  really  be 
fuppofed  to  believe  it. 

The  Attorney^Gefieraly  Jervis,  and  W.  E.  Taunton ^  contrS, 
were  ftopped  by  the  Court. 

Lord  Ellenborough  C.  J.  I  thmk  there  is  no  ne- 
ceffity  for  troubling  the  other  Gde  on  this  occafion,  for 
in  this  matter  I  cannot  help  thinking  that  the  point 
which  was  peculiarly  for  the  confideration  of  the  jury, 
and  on  the  event  of  which  this  cafe  ought  to  depend, 

was 
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wt»  not  left  to  them  correfklj,  and  that  it  ought,  tfaero^ 
fore,  to  be  prefented  to  the  confideration  of  another 
^ainfi        jury}  and  that  point  i8»  whether  the  defendant  made 
the  (latement  bona  fide,  and  under  an  honeft  imprei&on 
of  its  being  the  truth,  or  whether  he  made  it  mali- 
cioufly,  and  for  the  purpofe  of  flandering  the  title  of 
the  perfon  that  was  about  to  convey  his  eftate.     Now 
that  has  not  been  precifely  and  (imply  ftated  to  the 
jury;  and  really  under  fuch  a  mafs  of  evidence,  and 
after  &  contention  between  the  parties  of  fo  many  houn, 
on  the  one  fide,  that  the  fanity  of  the  perfon  was  com- 
plete, as  if  the  ifCui  had  been  on  a  devifavit  vel  non, 
'  and  on  the  other,  that  the  defendant  had  probable  caufe 
for  believing  what  he  ftated,  which  was  not  ftrifily  the 
iflue,  I  am  not  furprifed  that  the  learned  Judge^s  at- 
tention, diftrafted  between  the  two,  was  lefs  correQ 
than  it  otherwife  would  have  been;  and  particularly 
under  fuch  fatigue  of  body,  which  fometimes  impairs 
the   mind,  and  prevents  it  from  fully  difcharging  its 
duty  and  exerting  its  energy ;  fo  that  the  very  point 
jon  which  alone  this  queftion  turned,  was  not  prefented 
to  the  jury  by  the  learned  Judge  as  it  ought  to  have 
been.     He  has  given  us  the  terms  on  which  he  left  it 
tb  them,  ^<  that  they  were  to  confider  the  queftion  and 
to  judge  on  the  whole  of  the  evidence." — No  doubt  of 
that. — "  That  the  git  of  the  adion  was  malice."— •Un- 
doubtedly it  was  fo. — "  Not  malice  in  the  worft  fenfe, 
but  it  was  enough  that  the  afl  done  was  Wrongful,  and 
done  under  circumftances  that  marked  an  intention  to 
do  an  injury ;  and  that  would  depend,  not  on  the  cir- 
cumftance,  wliether  he  believed  it  to  be  true,  but  whe- 
ther his  belief  was  fuch  as  a  man  of  found  mind,  or  a 
man  of  fenfe  and  knowledge  of  bufineft  would  have 

formed^** 
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formed.''  Now  that  is  what  he  was  not  juftified  ia 
fayingi  for  with  reference  to  the  competency  or  incom- 
petency of  Mr.  y*«j  certainly  the  queftion  in  this  caufe 
does  not  depend  on  that)  for  If  what  the  defendant  has 
written  be  moft  untrue,  but  nevertfaelefs  he  believed  / 
ity  if  he  was  ailing  under  the  moft  vicious  of  judg- 
inentSj  yet  if  he  exercifed  that  judgment  bonl  fide^ ' 
it  will  be  a  juftification  to  him  in  this  cafe.  Whether 
hU  belief  be  fuch  as  a  man  of  found  fenfe  and  knowledge 
of  bufinefs  would  have  formed  is  not  the  queftion; 
the  opinion  which  a  rational  man  would  have  formed 
on  fuch  a  fobje£b  might  be  that  Mr.  T.  was  compe- 
tent ;  but  the  jury  muft  arrive  at  their  conclufibn  in 
this  cafe,  through  the  medium  of  malice  or  no  malice 
in  the  defendant.  In  that  way  it  might  have  been  left 
to  theHij  liot  if  you  think  that  no  man  of  a  rational 
underftanding  would  come  to  fiich  a  conclufion,  but 
you  will  fay  whether  you  think  this  defendant,  with 
fuch  an  underftanding  as  he  poflefles,  did  bona  fide 
arrive  at  the  6onclufion  which  he  has  ftated,  or  whe- 
ther he  did  not  ufe  it  as  a  mere  pretence,  colour,  and 
cloak  for  his  malice.  That  would  have  beei\  the  way,, 
without  putting  it  on  the  rationality  of  the  defendant's 
condufion  \  becaufe,  from  the  latter  mode  of  confider- 
ing  it,  the  jury  might  have  been  led  to  fay  to  themfelves, 
we  do  not  believe,  as  men  of  rationality  and  ordinary 
underftanding,  that  this  perfon  was  infane }  and  taking 
the  defendant  to  be  a  man  of  rationality  alfo,  we  iliere« 
^ore  think  he  muft  have  been  aAuated  by  nafioe.  This 
inight  have  prevented  them  from  drawing  any  other 
conclufion ;  whereas  the  learned  Judge  ought  to  have 
embodied  in  his  propofition  to  the  jury,  wither  under 
all  the  circumftances  the  defendant  «Qed  bonSl  fide. 
Vol.  L  Hx  con- 
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l8t2«       cmfidering  the  prejudice»  the  paffion,  die.eagenie&  to 
■  comfdaio^  and  the  cIuraAer  and  fituatbn  of  this  defend- 
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^ainft  ant.  I  am  aware  ttere.  were  circuznftances  in  the  an;  x 
^•iiovAN.  teccdent  condudl  of  the  defendant  fit  to  be  left  to  the 
jury,  from  which  they  might  have  inferred  malice  i  hia 
ading  in  the  execution  of  deeds  and  the  liket  at  a  for- 
»  mer  period  of  his  lifej  with  this  gentleman*  might  have 
been  ftreng  evidence  as  to  whether  the  defendant  be* 
lieyed  him  to  be  infane  j  but  that  was  not  the  queftion 
left  to  the  jury  fpecificallyj  but  whether  a  man  of  found 
mind  and  knowledge  of  bufineis  would  have  formed  the. 
conduGon  which  the  defendant  formed.  And  this  was 
not  the  accidental  ezpreffion  of  the  learned  Judge^.but 
fie  repeats  in  the  very  laft  fentence  to.  the  jury^  that 
they  were  to  fay  from  the  whole  evidence  if  they  thought 
a  man  of  fenfe  could  ferioufly  believe  Mr.  T,  to  be 
infane,  or  incapable  of  tranfaAing  bufinefs.  ,.  Now  that 
is  not  the  way  to  put  the  queftion ;  for  it  is  moft  im- 
portant that  it  fliould  be  underftood  that  this  defendant, 
who  was  connected  with  the  property  of  this  gentle- 
manj  and  was  in  the  expe&ationj^  and  probably  emer- 
tained  fome  hopes  of  feeing  it  reali2ed|  that  his  family 
wbuld  fucceed  to  the  cftate,  for  if  Mr.  IT.  died  with- 
out  children  the  eftate  would  come  to  the  defendant's 
.wife»  and  therefore  he  was  interefted  in  feeing  that  his 
fadiily  was  not  cut  off  by  any  improper  zQ.  or  contradl 
of  this  perfon ;  it  is  moft  important,  I  fay,  under  thefe 
circumftanceSi  that  the  defendant  ibould  have  a  right  to 
correfpond  with  the  party  who  was  about  to  become  a 
purchafcr,  and  have  free  liberty  of  ftating  difScuhies 
and  .propounding  his  obje£^ions  to  the  title,  as  in  the 
cafe  ol  Gerard  v.  Dickenfon  and  other  cafes  not  ftronger^ 
than  the  prefent;  a  liberty  wliich  is  hot  allowed  to  a 
3  mere 
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mere  ftranger,  according  to  the  rule  in  Jtnh  Cent,  rei 

immifcet  fe  aliente  (a).     But  it  is  impoflibte  to  treat  this 

defendant  as  a  ftranger :  he  was  indeed  a  (tranger  as  to         ajain/t 

any  veiled  intereft,  but  he  had  an  intereft  in  probable 

expe&ation  fo  as  to  induce  him  to  beftir  himfelf  and 

look  about  left  an  improper  conveyance  (hould  be  made 

injurious  to  his  right;  and  whether  he  thought  that 

filch  convepnces  would  or  would  not  be  valid  when 

made,  he  had  a  right  to  fee  that  they  fhould  not  ftand  in 

his  way ;  for  even  if  they  were  invalid,  they  might  yet 

be  an  impediment  to  him.     The   queftion  then  dif- 

tindlly  and  fubftantively  is,  whether  in  the  communi* 

cation  which  he  made  he  z€ted  boni  fide.    I  am  aware^ 

that  there  are  many  things  reprehenfible  in  the  letterst 

but  they  are  no  flander  of  tlic  title,  if  he  believed  diem* 

They  contain  difrefpe£lful  and  improper  paflages,  fuch' 

as  may  perhaps  be  hbellous  on  the  perfon  of  the  party 

whom  they  concern,  but  they  are  rather  a  confirmation 

of  his  belief  that  there  was  an  obje£bion  ezifting  :igainft 

the  man  on  the  ground  of  his  incompetency  to  do  the 

a£l,  and  that  it  was  proper  to  make  it  to  the  perfon 

with  whom  he  was  correfponding.    I  (hould  be  very 

forry  if  it  were  fuppofed  from  the  refult  of  this  mqtioa» 

that  there  is  the  leaft   imputation   on  the  gentleman 

who  is  the  plaintiff  in  this  caufe.     There  is  not  any 

ground  for  faying  that  he  has  condtt£led  himfelf  with 

any  view  ro  bis  own   intereft  in  this  tranfa£iion;   on 

the  contrary,  he  has  condu£led  himfelf  rather  delicately 

and  nicely.     But  the  queftion  does  not  turn  upon ^his 

condudli  and  this  is  a  cafe,  the  decifion  of  which  ia 

to  govern  other  cafes  where  the  queftion  of  flander 

(.1)  247'  fl-S^ 
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•f  tide  may  occur;  in  which  cafe  the  bona  fides  of 
the  communication,  and  not  whether  a  man  of  na- 
tional underftaqding  would  have  done  fo  and  (o,  is 
the  queftion  to  be  canvs^fied.  A  man  of  intemperate 
pai&onsj  or  of  weak  underftanding^  or  a  man  a£lii^ 
onder  an  erroneous  iropreffioni  may  be  carried  further 
than  a  man  of  more  mature  judgment;  but  (lill  he 
^ould  not  be  liable  to  an  adlion  of  flander  of  this  fort. 
I  am  fure  chat  the  vaft  length  of  time  which  this  caufe 
occupied  at  the  trial  muft  have  produced  a  fatigue  of 
l^ody  and  mind  which  overfliadowed  the  dire&ion.  I 
have  no  dpubt  thatt  if  it  had  been  tried  in  two  iuftead 
of  twenty-four  hours,  the  refult  would  have  been  dif- 
ferent as  to  the  dire£iion«  As  it  now  ftands,  it  appears 
to  me»  with  the  higheft  refpeA  for  the  learned  Judge» 
t}iat  the  cafe,  was  not  left  correOly  to  the  jury,  and 
t]aat  their  yerdiA  may  have  been  founded  on  an  im- 
proper impreflion  of  what  was  .the  queftion  for  their 
COnfideration. 

•  Batlct  J.  (0)  I  am  of  the  fame  opinion.  It  feems 
t6  me,  tliat  the  queftion  for  the  coniideration  of  the  jury 
was,  whether  the  defendant  really  believed  that  which  he 
iftade  the  fubjed  of  his  communication.  I  haveHio  diffi- 
culty in  faying,  that  the  defendant  is  not  to  be  regarded 
M  a  mere  ftranger  in  this  cafe.  I  think  that  he  had  not 
<toly  a  right,  but,  if  he  believed  it  to  be  true,  that  he  was 
called  upon  to  make  the  communication ;  for  if  at  any 
fiibfequent  time  Mr.  T.  (hould  die  without  iflue|  and  af- 
terwards the  defendant  (hould  bring  an  ejeAment  to  try 

(«)  X/  Jflant  J.  hsd  left  the  court. 

5  the 
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ihe  faiiity  of  this  gentleman,  it  would  afford  matter  for 

ftrong  obfenration  againft  him,  that  he  had  fufFered  Bur^^ 

Pitt 
t6n  to  complete  the  purchafe  of  this  eftate  and  to  pay  hi^         ^atnfi 

ihoney  for  it,  without  communicating  to  him  that  hit  »•▼*»; 

title  would  be  difputed.     I  think,  dierefore,  that  if  the 

defendant  really  believed  this  contraft  to  be  void  for  the^ 

want  of  fanity  in  T,y  it  was  not  only  his  right  but  his  duty 

to  make  die  communication.    Then  where  a  perfon  who 

is  not  to  be  treated  as  a  mere  ftranger  Is  fued  in  an  adlioa 

of  this  kind,  two  things  are  to  be  made  out ;  (irft,  tha^ 

there  is  a  want  of  probable  caufe;  and  fecondly,  that  the 

party  who  made  the  communication  afied  malicioufly* 

Now  whether  a  party  a£ted  malicioufly  depends  upon  his 

own  motives  and  on  the  view  which  the  jury  entertained 

of  the  mind  of  the  party  himfclfj  and  we  cannot  try' 

what  are  the  motives  and  feelings  of  particular  men's' 

minds  by  referring  to  the  mind  of  fome  one  other  perfon  ;  * 

therefore  if  we  refer  to  a  mind  that  is  fenGble  and  rea- 

fonable,  and  which  does   not  judge   under  the    tame 

prefliire,  as  the  mind  of  the  perfon  in  queflion  might  do^  ^ 

and  make  that  feniible  and  icafonable  mind  the  ftandard  '- 

by  which  to  judge  of  the  ftate  of  mind  of  tlie  perfon  who ' 

is  under  that  preflure,  we  (hall  be  referring  to  an  impro« '  ^ 

per  ruM  to  judge  by.    The  queftion  here  isr  not  w;hat 

judgment  a   fenfible  and  reafonable  man  would  kw6' 

formed  nn  this  cafe,  but  whether  the  defendant  did' or  did-: 

not  entertain  the  opinion  he  communicated.    I  forbear 

to  give  any  opinion,  on  the  weight  of  evidence,  but  the^ 

Oiort  queftion  is,  whether  the  defendant  a£ked  bon|  fide. 

That  was  the  queftion  for  the  jury  to  decide,  but  was  not ' 

left  to  them  in  that  form ;  that  is,  whether  he  aded  ma* 

licioufly  or  not.    I  therefore  feel  myfelf  bound  to  fay  that 

fhere  ought  to  be  a  new  trial. 

Xx  3  Pampisr 
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1813.  DampierI.    I  am  of  the  fame  ot^inion.    The  point 

-'      -  on  which  the  queftion  turns  has  not  been  preci{ely.and 

^ida^       corre£kIy  prefented  to  the  jury.    I  cannot  bring  myfelf 
to  view  the  defendant,  when  he  entered  upon  this  fob- 
jcik,  in  the  light  of  a  ftranger.     In  all  points  in  whic|i 
he  appears,  whether  it  be  in  his  conne£Hon  with  die 
family,  in  his  profeffion,  or  in  his  connexion  with  the  pro- 
perty, he  feems  to  me  to  be  very  far  from  being  a  ftranger 
to  Mr.  y.  or  to  his  eftate ;  and  therefore  he  is  entitled 
to  that  favourable  conftrudion  of  his  conduA  which  a 
perfon  is  entitled  to  by  the  law  of  this  land,  who  mixes 
himfelf  in  matters  in  which  be  has  an  intereft.    <4b  to 
t|ie  want  of  probable  caufe,  in  order  to  fix  the  defendant 
in  this  a£lton,  it  rauft  be  made  out  not  merely  by  the 
SzBt  itfelf,  but  by  all  the  circumftances  of  the  cafe,  that 
there  was  fuch  a  want  of  probable  caufe,  as  would  induot- 
a  jury  to  infer  that  his  condu£i  was  founded  in  m^ce  ^ 
that  is,  fuch  a  want  of  probable  caufe,  as  that  a  party 
in  the  (ituation  of  the  defendant,  muft  be  taken  to  have 
a{]ked  malicioufly,  not  merely  with  a  view  to  his  own 
benefit,  but  with  a  view  to, the  detriment  of  the  party 
who  purchafed  this  eftate  from  Mr.  T.    Now  if  it  has 
been  left  to  the  jury  to  fay  whether  a  perfon  of  a  found 
mind  and  knowledge  of  bufinefs  would  have  formod  fuch 
an  opinion  as  that  vfrbich  the  defendant  has  exprefied,  I 
am  of  opinion  it  has  been  incorreAly  left  to  them.     For 
where  the  party  complained  of  ha$  an  intereft,  as  £ur  as 
that  intereft  goes,  it  frequently  fubtra£ls  from  the  judg- 
ment, and  prevents  that  cool  difcuflion  which  is  requifite 
for  forming  a  corred  judgment,  and  clouds  it  .with  the 
prejudice  which  intereft  brings  with  it.     In  the  firft  placa 
then,  the  habits  and  temper  of  tlie  party  are  to  be  con- 
fidered  in  forming  an  eftimate  of  his  judgment  y  then 

come» 
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come»-  the  concern  he  has  with  the  eftate  \  the  defire  he        t%^3- 


Pitt 


has- to  look  to  the  Intereft  of  his  family;  the  connection. 
he  has  had  with  the  party  on  whofe  (late  of  mind  he  t^atiift 
writes;  the  frequent  opportunities  which  he  has  had  of 
judging  on  that  fubje£^,  and  which  he  may  think  have 
given*  him  better  means  of  forming  his  opinion  upon  the 
ftate  of  that  perfon's  mind  from  the  condu£l  of  it,  than 
others  can  hare :  thefe  are  all  qualifications  of  the  gene- 
ral propofition  to  which  this  queftion  has  been  referred,  , 
and  ihottld  have  been  left  to  the  jury  as  pohits  for  them 
to  confider;  for  all  thefe,  or  fome  of  thefe,- might  have 
operated  in  making  up  their  judgment  of  what  was 
'pafling  in  the  mind  of  the  defendant.  The  queftion  ia 
nc^  what  u  fenfible  difpaffionate  man  would  believe  con- 
oemtng  the  foundnefs  of  Mr.  TJs  intellefl ;  but  what  a 
p^fftm  under  the  influence  of  thofe  motives  :which  might 
have  governed  the  condufk  of  t^  defendant  would  have 
bdieved ;  what  was  the  motiire  vhich  influenced  him ; 
whether  his  condu£l  was  fuch  as  warranted  the  jury  in 
inferring  malice.  It  feems  to  me  that  the  queftion  has 
not  been  (o  left  to  the  jury,  and  therefore  has  not  been 
left  to  them  aa  it  <mgfat ;  confequently  there  muft  be  a 
new  trial. 

'    •  •  Rule  abfolute. 
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^f^-^  The  Kino  ^ainj  Elwi. 

The  leiTec  of      'THE  defendant  was  rated  to  the  relief  of  the  poor  of 

■UthoTefiOlingl      X  -n       e    rrr  /tt  c  •         l 

of  the  hilret  the  panfli  of  Jreftbury,  upon  Severn^  in  the  countj 

"u.!'wUh"u.e    of  Glttueefier,  under  the  following  aflTeffment ; 

TtS^X'  <'  ^"^»  ^'-^'>'  ''^  filhery-s,." 

and  iccuftomea   Affainft  which  rate  he  appealed  to  the  quarter  {el6qm^ 

iwRliin  the  riTcr       *•  .'  .   . 

5««mf,  between  who  confirmed  the  x:atej  fubje£l  to  the  opinion  of  tfai% 

ceruin  limits  t      r  n       -    -        f 

within  ft  manor  Qourt  on  the  foUowmg  cafe  1 

the  fald'fiw,  Cy  letters  patent,  dated  the  a4th  otSepietpber^  i  Car^  u 
mj\^cnC  162s,  under  the  great  feal  of  Engtand  and  the  feal  of  the 
IW^hl  * «  and    du^chy  of  Laneafiery  and  alfo  by  letters  psitent  under  tb& 

wheel  aniiqg      pnyy  fealj  his'faid  majefty  did  give  and  grant  lo  R^iirt- 

eiceptedy  under  ^      *  ^^  .  %» 

an  annual  rent,  Lord  Carye^  and  /f^rjr  Carje  Knt.,  fon  and  heir  appiiren( 
nted  tothe  of  the  {tXA  Robert  Lord  Carye^  and  their  heirs  for  evcc 
jM^  for  iii^       j.^^^^  jj^j^  ^^  manor  of  iSMUry,  in  the  county  of  6jw-> 

cefter^  with  all  its  rights,  membersj  and  appurtenanoes» 
and  houfe  or  court  called  the  Bury  Court-hoofe^  withta 
tlie  manor  of  Rodley,  and  all  lands,  &c.  thereto  belong* 
ing,  and  all  that  our  fijhtr)  of  the  halves  and  hahtenioUt^ 
nvitb  thejijhings  ra/Zfi/Unlawaterj  with  tie  appurUnamU  im 
the  halves  due  and  accujlomed  within  the  river  of  Seyeniy  in 
the  faid  county  of  Gloucejer^  with  all  royal  filhes  there 
tp  be  taken,  now  or  late  in  the  tenure  or  occupation  of 
Edward  AJhfeld  Ent.,  or  his  affigns,  by  particular  there- 
pf  mentioned  to  be  of  the  yearly  tent  or  yalue  of  i  \l^ 
which  inanor  and  premifes  together  are  mentioned  to 
^  of  the  rent  or  yalue  of  48/.  xo/.  7|dl,  and  to  bn 
parcel  of  the  lands  and  poflefBons  of  the  dutchy  of 
Lancqfter^  and  all  mefluages,  lands,  rivers,  gulfs,  banks> 
rivulets,  pools,  waters^watercourfes,  aqueduds,  fi(herieS|, 

fifhinj^ 
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fdbing  phcesi  &c.  within,  or  beloBgipg  to  ^  ImA        jAi^ 
manor,  tenements,  )iereditsuneiit6»  ao4  premifei^  and^alL       "    '" 
T;ents  referved  on  demife^  or  grants  y  to  bold  of  the  faid        mitvi/t 
|li^,  bis  heirs  and  fucceflbrs^  as  of  bis  manor  of  EnfieU^ 
\n  the  county  of  Middlefixf  by  fealty,  only,  in  free  and 
pommon  focage^  rendering  the  rent  of  48/.  10/.  jid*  into 
the  hands  pf  the  receiver^general  of  the  faid  king,  hia 
heirs  and  fucceflbrs  in  the  dutchy  of  Lancafter  for  tho 
time  being,  at  the  times  and.  in  manner  therein  menii 
tioned,  and  further  as  in  the  faid  letters  patent  is  Tooitvi 
particularly  ftated. 

By  indenture,  aid  Napem^urf  8  Car.  if  l6^a,  R^berf^ 
]^t1  of  Mowmuibs  an4  Hmrj  Iiord  CaryCf  his  ion  and 
)ieir  apparent,  granted  in  fee  to  John  Young  and  fev«ral 
others,  apd  their  hei^,  the  faid  manor  of  RodUj^  fiiheriea. 
a^  premifes,  in  the  faid  county  of  Gloacefier^  meottOQcd., 
in  the  faid  letters  patent. 

By  indenture,  26th  Jf'iir,  9  Car.  r.  1633,  the  faid 
^oung  and  others  demifed  toTbohuu  Rujb  for  1000  years 
from  the  24th  oi  June  then  laft  paft,  one-fourth  part  of 
^l  tbofe  fijhings  of  the  halves  and  halvendoles  and  of  th$ 
fji/bing  called  Unla water,  nuith  the  afpurtenants  to  the 
b^ves  due  and  acctiftomed  within  the  river  of  Severn^  in 
the  faid  county  of  Ghucefler^  from  a  certain  bay  or  pSI 
within  the  manor  or  lordfliip  of  Rodlej^  in  the  county' 
aforefaid|  commonly  called  Jfewnham/e  Pill,  unto  a  cer^ 
tain  place  in  the  lordfhip  of  Rodley  aforefaid  oppofite  to 
JSpuefi  Weare^  in  the  faid  county  of  Glmcefier^  and  alfo. 
Ii.  fourth  part  of  all  royal  fiflies  to  be  taken  between 
the  faid  bay  or  pill  and  the  faid  place  oppofite  to  Epnefs 
Weare  as  aforefaid,  pjut  fifhing  and  vjheel  f^bing  in  the 
Jnd  river  Severn,  excepted  out  of  this  grants  under  the 
Tcarly  renf  of  ozie  penny  during  four  years  of  the  fisiid 

tern^ 
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18  r  3^       term  next  ea£vittg$   payable    to    the  (aid  llmngf  hit 

'        Kein  or  afBgn6>  on  a  day  therein  mentioned ;  and  duxing 

igahfi        the  refidue  of  the  faid  texm  of  1000  yean  under  the 

^*^**        annaal  rent  or  fum  of  fifty-^and^five  (hittif^i  at  the  dayt 

and  in  manner  therein  mentioned. 

The  appelhmti  and  five  other  perions  iirfiofe  fliaires  he  * 
rents,  are  the  owners  of  the  faid  fourth  part  of  the  iaid 
fiihecy  and  premifes  comprifed  in  the  indenture  of  the 
a6th  June  1633  for  the  remainder  of  the  term  of  1000  ' 
years,  and  alfo  of  the  three  other  4th  parts  thereof  de«. . 
rivatively  from  the  faid  Toung  and  others  for  three  re* 
fpeAire  terms  of  xooo  years,  and  the  appellant  is  the 
occupier  of  all  die  four  parts.    This  fifiiery  is  in  the 
pari^  of  TVeftbury'tipon^Sevemy  and  tithes  from  it  hare 
been  and  ftiU  continue  to  be  paid  to  the  vicar  of  Wefi^ 
iuryupm^Sepem^.    The  appellant,  and  thofe  under  whom 
he  claims  the  fiibery,  have  from  the  time  of  the  d«nife 
of  the  refpeftive  parts  thereof,  ezercifed  the  fole  right 
o£  fiflung  in  the  part  of  the  river  comprifed  in  the  de- 
mife,  except  the  put  fiihing  and  wheel  fiihing,  .which 
have  been  carried  on  during  the  fame  period  by  peribns 
who  rented  under  John  Colchefitr  Efq.  and  othets  at  ix. 
per  putt  in  the  following  manner :   the  putts  are  ozier  - 
baikets,  fix  feet  in  diameter  at  the  mouth,  attached  to 
ftake^  driven  into  the  bed  of  the  river,  united  by  wattlcr' 
and  which  ftakes  are  repaired  from  time  to  time  a«  they  ' 
become  decayed.    All  forts  of  iifli  are  caught  m  thefe'' 
putts,  but  chiefly  fmall  fiih,  not  above  two  falmon  ia  a 
year.    When  fturgeon  have  happened  to  be  taken  in* 
the  putts  they  were  always  claimed  by  and  taken  to  Sir 
William  Guife^  the  lord  of  the  manor.     Thefe  put^^wefe 
deftroyed  about  10  or  11  years  ago  by  the  trowmeh  stt  a 
nufance  to  the  navigation  of  the  river.    The  appellant 

in 
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itt  die  exerdfe  of  hb  right  of  fifbii^  gfnerally  ufbs  nets^        t8 1 3* 

which  the  fifhennen  land  on  the  beach  or  bed  of  tha        •    l 

The  KiNa 

river,  irarying  the  litaation  as  the  current  of  the  river        ^^^i^fl 

changes  by  the  ibtfting  of  the  fand ;  and  ibmetimes  they 

affix  one  end  of  the  net  to  a  poll  ftuck  into  die  bed  of 

the  river.     Out  of  flood^mark,  at  one  place  oppofite  the 

fifhery.co'mprifed  in  the  demifes  aforeiaid,  is  a  fiflwhoiife 

built  by  the  appellant's  grandfather  about  32  years  ago, 

on  the  wade  of  Sir  William  Gui/e,  as  lord  of  the  manor  of 

JtoiUeyt  and  it  has  been  ufed  and  occupied  ever  (ince  by  the 

appellant,  and  thofe  under  whom  he  claims  fuch  fiflieryi 

together  with  the  faid  fifhery,  for  the  accommodadon  of 

the  fifliermen  whenever  the  courfe  of  the  river  lets  that 

way,  which  it  has  not  done  for  the  laft  two  yearSr 

Before  the  above  mentioned  houfe  was  built,  thofe  under 

whom  the  appellant  claims  occupied  in  the  fame  manner 

another  houfe  belonging  to  one  Hawkins,    The  appeU 

lant,  fix  or  feven  years  ago,  purchafed  a  piece  of  paf* 

ture  land   adjoining  the  river  Severn,  in  the  parilh  of 

Wfftburj,  which  he  lets,  referring  to  himfelf  the  right  of 

drying  nets  there,  and  his  tenant  pays  the  poor  rates 

in  refpe£k  of  the  land.    In  1799  there  was  a  prefent- 

Hient  in  the  manor  court  of  Rodlej  iix  a  crib  ere£led  on 

die  wafte  of  the  manor,  and  running  into  the  river  on 

the  part  adjoining   one  of  the  fiiheries  belonging  to 

the  appellant  and  the  five  other  perfons  before  ftated, 

fo  that  part  of  it  is  overflowed  at  ordinary  tides  and 

the'  whole  at  high  tides.    The  appellant  does  not  refide 

in  the  parifh  of  IVefiburj.    The  queftion  for  the  opinion 

of  the  Court  is,  whether  the  appellant  is  liable  to  be 

rated  to  the  relief  of  the  poor  in  refpe£l  of  the  pro* 

perty  fo  occupied  by  him  in  the  pari(h  of  Wefiburj  as 

afotf  faid. 

Hokiji 
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t4t3*  Shktyd  and  Ahhtt^  in  fupport  of  the  order  of  feffibns, 

eontend\sd  that  he  was  liable.  They  argued  from  the 
terms  of  the  original  grant  of  CW/rx  the  ift,  that  the 
foil  pafilfd  to  the  grantees,  for  the  reafous,  as  far  as  they 
apply,  afterwards  urged  in  fupport  of  the  fame  argument 
upon  the  grant  of  1(^33;  and  alfobecaufe  in  the  original 
grant  the  fifhery  was  dated  to  he  in  the  tenure  and  occu- 
pation of  a  tenant,  which  implies  fomething  territorial 
that  is  capable  of  occupation,  and  more  than  a  bare  pri- 
vilege of  taking  fi(h  ;  and  befides,  the  deed  conveys  alt 
the  banks,  rivulets,  fifheries,  and  fiOiing  places,  &c« 
within  the  manor.  The  only  queftion  then  is,  what  was 
intended  to  be  conveyed  by  the  demife  for  1000  years 
made  in  1633  to  Ru/h^  under  whom  the  appellant  claims. 
The  leflbrs,  as  it  has  been  (hewn,  were  clearly  entitled  to 
the  foil,  and  they  demife  one-fourth  part  of  the  Efliings 
of  the  halves  and  halvendoles,  and  of  the  fifhings  called 
UnlanvaUf  (in  the  terms  of  the  original  grant)  under  a 
yearly  rent  of  irf.  fbr  the  four  firft  years,  and  of  55/. 
for  the  remainder  of  the  term.  Now  it  may  be  obferved. 
In  the  firft  place,  that  the  very  term  "  halves  and  halven- 
doles,** probably  denotes  a  conveyance  of  the  foil. 
It  is  a  term  Cgnifying  the  right  which  exifts  by 
the  cuftom  of  the  country  in  the  lords  of  the  manor  of 
Barclay t  and  other  manors,  lying  on  the  Sevem^thzt  the 
river  ufque  ad  filum  aquae  is  the  common  boundary,  and 
parcel  of  thofe  manors  on  either  fide  of  the  river.  This 
Tight  was  eftabliflied  upon  a  trial  at  bar  in  the  Exchequer, 
reported  by  Lord  Hale  {a)^  at  which  he  fays  he  attended, 
and  was  thoroughly  acquainted  with  the  cafe,  and  that  it 
was  moft  fatisfa£lorily  made  out,  <'  and  that  the  lands  are 

(«)  I  Id,  Bali  ie  Jwn  MariSt  fan  IBM.  cap.  6.    I  Marxrav^s  Lrm 

.  enjoye4 
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enjoyed  by  tbe  Lord  Barcluy  and  bi$  laicmers  quietly  ani        1^)3. 
without  the  lea^  pretence  of  queftion  to  this  day."         ~" 
Halves  and  halTendoles  then  are  wor^fi  including  the  £e»1        ^^Onft 
itfelf,  i.  e.  this  right  of  the  lord  over  one  half  of  the  ftream^ 
and  therefore  the  foil  (hall  pafs  by  the  gr^ot  of  then; 
But  farther,  this  is  a  demife  of  gil  the  fiihings ;  ,mA  if  a 
man  grant  all  his  woods,  it  pafles  the  foil  {a)  %  «id  fa  ic    , 
feems  to  be  the  better  opinion,  that  by  the  gtani  of  a 
pifcary,  or  feparalis  pifcaria,  the  foil  (hall  pafs  (^),  though 
Lord  Coke  differs  from  that  opinion  [c).    It  is  true  thece 
is  an  exception  out  of  this  grant  of  put  and  -wheel  fiihing, 
but  neverthelefs  it  may  be  a  feveral  fifliety  \  for  that  does 
not  neceff^rily  mean  an  exclufive  fifliery,  but  only  one 
over  which  no  o|her  perfon  has  a  co-extenfive  right  with 
the  grantee :  and  fo  it  was  ruled  in  Seymour  v.  Lord 
Courtenay\J\x  on  the  other  hand,  the  exception  (hews 
that  the  whole  intereft  of  the  grantors  in  the  fiihery 
pailed,  faving  to  them  this  partial  ufe  in  the  foil  of  j^ut    ' 
and  wheel  fifliing.    But  admitting  this  grant  of  fifltery 
to  be  in  itfelf  equivx)cal  as  to  the  paffing  the  foil,  the  re* 
fervation  of  rent  makes  clear  what  might  otherwife  have 
remained  doubtful  on  that  head ;  becaufe  a  rent  necefla- 
rily  imports  that  there  is  fomething  manurable  out  of 
^ich  it  is  to  iffue,  and  to  which  the  party  may  have  re* 
Qourfe  to  diilrain  {e)  \  which  cannot  be  by  the  grant  of  a 
mere  incorporeal  right     Another  circumftance,  which, 
according  to  Lord  Hak^  affords  an  evidence  that  the  foil 
G|^  the  river  was  parcel  of  the  manor,  and  confequently 
paffed  to  the  leflees,  is  the  demife  of  (me  fourth  of  all 
xbyal  fifltes.    Lord  Hale  fays^  <•  He  that  hath  wreck  of 

f})  Phwl>  ISA-  «•    S  Salk,  637.  per  Hclt  C.  J.  in  Smith  ?.  Xetnf. 
(0  C$.  LU.  4-  K         {i)  S  Sm^  a8  r 4k         (0  C9,  lit*  47'  «•  t44* «. 
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ly '3*  die  fea,  or  royal  fiih  bj  prefcription  iofra  manemm,  it  is 
The  KiN»      a.gieat  prefumption  that  the  Acre  i«  part  of  Ae  manor, 

gl^V  as  otberwife  he  could  not  have  diem  (a)."  And  for  die 
fiime  reafon^  if  he  grant  the  fifli  to  anodier^  the  prefump* 
tkm  18  that  he  grants  the  ihore  alfb.  And  this  is  farther 
evidenced  by  the  manner  in  which  die  right  has  nnifoxm- 
ly  been  exercifed,  which  is  ftated  to  be  by  landing  die 
nets  upon  diiierent  parts  of  the  beach,  and  occaiionally 
affixing  d^  end  of  the  net  to  a  pole  ftuck  into  die  bed  of 
die  river.  At  all  events,  if  it  be  only  doubtful  on  die 
fyee  of  this  grant  whedier  the  foil  pafled,  die  rule  is  that 
it  (hail  be  conftroed  cioft  beneficially  for  the  grantees; 
and  though  the  foil  d^d  not  pafs,  ftill  it  feems  that  if  a 
man  grant  a  fifliery,  or  if  he  grant  vefturam  or  herbagtunr 
terrse,  the  grantee  (hail  have  a  particular  right  in  the 
land  {i)i  and  that  is  enough  to  fuftain  this  rate. 

)Sr.  E.  TAuntm  and  CampteO,  contrl,  admitted  that  the 
fell  pafled  to  the  grantees  under  die  deed  of  1675,  but  de- 
nied that  it  did  fo  by  that  of  16331  whidi  was  not  co- 
extenfive  with  the  former  deed. '  The  pofidon  cited  from 
PUwd*  is  only  ftated  aiguendo,  and  with  an  ut  videtor,  and 
it  is  not  warranted  bytbeyear-book,4oJEihcf.3.  f.44.  which 
isreftrredtoinfupportofit.  No  judgment  is  there  ftated, 
nor  any  grant  fet  out ;  and  the  pofidon  is  admitted  to  be 
contrary  to  the  audidrity  of  Lord  Cdt^  Perii^ps  to  inK- 
quirewhatpaJTesbyagraQtoffiflieryorfeveralfiiliery,  is 
ftill  vexata.quseftio.  In  thecafeof<liefiaiing0f£bii0r(r)' 
it  is  ftated,  <<  that  the  city  of  Lsidbi  had  a  grantfiom  the; 
crown  of  the  nietTbameff  but  becaufe  it  was  conceived 

f«)  Hgie  de  Jure  Maris,  fin  ima.  cap.  6.    I  Btrgt^v^t  iam 
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that  the  foil  and  ^uAd  of  thd  jvret  did  not  pafshy  ftich'  1813. 
giant^  they  •  purchafed  a  new  grant  including,  the  foil  and  *— ^ 
ground  of  the  river.^  But  whatever  may  be  the  general- '  ^ainft 
import  of  a  grant  of  fiihery  ijei  foretgn  to  this  cafe  ^  becaufe 
by  the  exception^  out  of  this  granty.  of  put  and  wheel  fiih*, 
ingy  the  whole  foil  was  ezprefidy  ^cepted»  and  ^e(erved 
to  the  grantors,  and  not  a  ppirtial  ule  only,  as  contended  for 
on  the  other  fide.  Lord  Hale,  in  his  treatife  dfjuu-. 
Mari4  (0),  divides  filhing  into  two  kinds,  yiz.  i^^ith  ther 
net,  which  he  lays  may  be  either  a  lib^y ;  without  the^ . 
foil,  or  in=  concomitance  with  the  foil ;  or  otherwife  it  1$. 
a  local  filhing  that  arifeth  from  the  propriety  of  the  foil : 
fuch  are  gurgites,  weares,  filhing  places,  boiachiae, 
ftachix,  &c.  which  are  the  very  foil  itfelf.  As  to  the 
rule  that  a  rent  cannot  be  referved  out  of  an  incorporeal 
inheritance,  it  mud  be  taken  with  fome  qualification.  In 
Cq»  Lit.  47.  a.  it  is  faid  that  if  it  be  referved  on  a  leafe  by 
deed  for  years,  it  may  be  good  by  way  of  contra^  to 
have  an  aftion  of  debt,  but  diltrain  the  le^Tor  cannot^ 
neither  fliall  it  pafs.  with  the  grant  of  the  reverfion.  But 
this  feems  contrary  to  The  Dean  and  Chapter  ofWini^ 
V.  Gcver  (i),  where  upon  a  leafe  of  tithes  for  a  i  years,  re« 
ferying  an  annual  payment,  the  Court  inclined  that  it 
was  a  rent,  which  would  go  with  th^,  reverfion.  And 
Saundirs  cited  Duh^fie  v.  Courieene  (r),  and  Vakntim  v. 
Denftin  (if)  to  the  fame  effect ;  and  fo  are  the  cafes  of 
Dalfion  v.  Reeve  (^),  and  Trippmg  v.  Grocer  {f).  This 
poifit,  however,  received  ,a  more  folemu  d^ifion  in  Ralhy 
V.  W^ells  (f },  in  which  covenant  was  held  to  lie  by  a  rec- 
tor upon  a  leafe  for  years  of  t;it}>es  againft  the  allignee  of 

(«).  1  Hari  l^aw.  TK'^^P  *^'  (^)  ^  Sound.  304. 

(c)  Cr».  Jflf. 453.  ((f)  TliJ.iiu  {e)  tLd,Jity.yy, 

(/}  Sir  r.  JUy.  it.       (z)  3  r/^t(f  15.  and  fTilmt's  J^imttH,  AC 
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muft  of  neceffity  be  taken  to  p^|  k  ^j^P^Sf^^iJftm- 
reft  one.      As  to  the  royal  fiib»   stccording'  to  Lord 

j^purteoaot  |:o  s^  Qiai;ipr ;,  ^nd  h^re  die  prdTupiptipn  i$i 
^  jdiat  it  ^a^  in  {[tofsi  b^caufe  the  lord  of  the  manor  always 
,    lljauned  and  t<^k  the  fturgeoni  yhich  indicates  4^at  h^  was 
,  onmef  ,of  the  folk  The  expofition  of.  the  term,  5*  halves  and 
^yendoles'Vi^  inge«uous^  but  it  probably  tneans  nothing 
more  ^lan  a  d^gnatiq  loci  \Ytt]^iri  tke  rilfe^  ^ere^^e  fifli- 
<yjr  liiyp   ,Bqt  it  is  faid  Uia^  ^^f  9)ojy5pt^^nd|^  tfgSip^* 
p:jy;ttfing  tjie  banks  a^d  bed  Pf f|hp  PWjMv^den^^  pf  die 
^gJ*'  %  .wWph  is  not  d^ed,?^  but;  t^e  ,g}Jfjjy<>/^^is  what 
right}  whether  an  abfolytQ  do^ntnipn  in  the  foil,  or  only 
^  ^^rkbt^hi^h  is  th^  more,nat;uraL  and  is  .incident  to 

fvery  grants  viz.  that  o£a»fing  whatever  js,  necefiary  for 
die  enjoymept  of  the  Using,  granted,  atocordine  to  die 
maxim  •  quando  lex  aliquid  alicui  .concedit^  concedeie 
iridetur  &  id.  fine  quo  res  ipfa  efle  non  poteft  (7).  There- 
fore  if]One  |rafit  aU  his  trees  growings  ui  ma  woods  die 
grantee-niay,  cu^  t^em  down,  and  cany  t^m  thitiugii  di^ 
landy  for  without  this  th^  grantee  cannot  hate  them,  nor 
make  a  profit  of  them.  So  if  one  fell  all  his  bfhes  in  his 
pond,  ^h^  vendee  may  well  juftify  for  the  coming  to  die 
ban£s  to  ^fh,  for  without  tfcis  he  cannot  take  &em  t>y  any 
means  {rj.  In  like  manner  the  exeircife  tn  this  oiie  li 
referable  to  the  right  incident  to  the  principal  thing,  wiBi* 

out  which  th^  narty  could  ^  not  ^have  at,  and^not  to  die 

-  .    .  V .  ;w .  .  .:^    ^'     .\ :  T,J:  Jo  .word-,  iuailaoo    .. 

(a)  I  Hargravi*:  Law  Tnfis^JUk,  {h)  Gik  £1/.  56.  a.  Ii>«> 
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thing  itfelf.    It  is  in  the  natutie  of  an  eafeoMiit  in  the  fiiil        :s8i^ 
of  another^  which  like  the  waggon  Way  fai  Rmr.Jd^ 
i^^  (')  ^  ooc  rateable.    Upon  the  whole  therefore  ft  ia 
fubmitted  that  there  is  no  reafon  for  holding  that  the  foil 
pafied  by  the  leafe  of  1633. 

Lord  EttENBoaouGH  C  J.    This  cate  has  be^  ar> 
f  ued  with  great  induftry  and'  learning ;  and  the  Court 
cannot  hot  feel  obliged  to  the  gentlemen  who  have  argued 
ir»  for  the  pains  whidi  has  produced  fo  much  learning  § 
but  after  all»  I  confefs  my  opinibu  remains  much  thiyfame 
as  it  was  af  the  concluGon  of  the  argument  hi  fufiport  df 
the  rate.    The  rate  has  been  confirmed  by  the  feffions  1 
we  muft  therefore  fee  that  they  have  done  wrong,  befoi^ 
we  determine  that  their  adjudication  ought  to  be  quaffi^. 
t  wlU  not  Aflume  that  a  fifliery^  as  an  incorporeal  here* 
ditament,  is  the  fubjed  of  a  rate.    The  queftion  then  is, 
whether  there  be  any  land  conneQed  with  this  fiihery  fo 
as  to  be  the  fubjeA  of  rate.    What  is  the  thing  granted  ? 
In  1625  the  king  grants  ^«  all  that  our  fifliery  of  the 
halves  and  halvendoles  with  the  fifliings  called  Unlawater^ 
with  the  appurtenances  to  die  halves  due  and  aocuf- 
tomed.''    I  could  have  wilhed  that  the  feffions  had  es- 
phined  to  us,  if  any  lights  were  afibrded  by  the  evidence, 
the  meanii^  o(  the  term   <«  halves  and  halvendoles,^ 
which  is  not  very  familiar  to  us*    It  has  been  treated  in 
argument  as  if  it  related  to  half  of  the  river,  and  the  grant 
being  «<  with  the  appurtenants  to  the  halves  due  and  ac- 
cuftomed,''  is  in  favour  of  the  conftrudion  of  the  half 
ad  filum  aquar;  which  according  to  Lord  Ihle  belongs 
by  the  conftant  cttftom  of  that  counlry  to  the  lords  of  the 

(«)  a  r.i?.  90. 
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'■■^'        ciiilom  be  cites  fim  locd  fiarcl^  ^aii9«     -Tbe  cafe  «»«« 
'    ^M^        eiCtrenxeLy  ciiiioni  oney.,no^.r9nLf  as  comfHelieixdiiig  a 
cuftom  ;ifie£iktng  a  whole  diftri£t  *of  aiskjoors)  ibu(  osfk 
(hews  in  what  view  evidence  iia.  luppctrt  of  fodi  ^.caflam^ 
as  it  was  admitted  in  the  Duchels  of  Sommft^s  cafe  (0) 
ajgi4)0jt|^r,p^^f.  pught  to  <be.  received.    I  hav6^<Ulways 
thpuj;h|t  1;bat  this  cafe  of  Lord  HaU  threw  light  upott^e 
mature  ^f  this  evidence^  and  ihewed  that  it  h^  to  be  con* 
fidered  rather  as  evidenced  a  cuftom  pervading  onecom« 
4)ioAi4iftri£l  of  manors^  than  as  the  cuitom  of  one  manor 
to  ihew  the  cuftom  of  another*    Perliaps  therefore  if 
tiiis  cuftom  be  adverted  to,  it  may  explain  a  little  the 
n^aoing  of  the  term  halres  and  halvendoles ;  but  what- 
ever its  meaning  may  bej.!  thinkfrom  thegtantof  <f  the 
filhings  with  the  appurtenants  to  the  halves  due  and^c* 
cuftomed/'    it  appears  diOindily  that  tbefe  halvet  and 
halvendo)es  are  of  the  nature  of  land^  or  fome  loeallinik 
within  which  the  fifliery  comieCled  with  the  f(Ml  is  to  be 
exercifed,    I  cannot  confider  It  otherwife  than  afi  a  gcuic 
of  fomething  territorial.     There  are  alfo  thefe  farther 
words,  <<  all  royal  fi&es  {here  to  be  taken/'    The  Dk^ 
expreiEons  occur  in  the  fecond  gram ;  from  all  which  an 
argument  has  been   drawn  from  Lord  HMz  trea^^ 
virho  fpeaks  of  it  as  a  great  prefumption  that ' the 'HMtte 
is  parcel  of  fueh  manors  as  by  prefcription  have  royal 
fifl],.  otherwife  they  could  not  have  them:-  and  ic  is 
argued  that  here  the  grant  of  the  one  thing  leadr  to  a 
neceflary  implication  of  the  grant  of  the  other,  by  which 
atone  the  thing  can  be  conTeniently  exercifed.  ^SuchJii 
liie  argument,  and  it  is  certainly  one  of  powerfol  'in- 

(«)  I  Str. 659.  $d  pdiDt     S<e  *lfo  Veitn  ar;d  Chf^Ur  Sff  Ely  ▼,  fTcntn^ 
2  il/A.  1 89.    St0nley  t.  fVlnte,  14  £«(?,  34 1. 
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fcfcftce^:-  I:rely  ta&on  thif^teht^rtfofv^r^irdi/fi**^-        1813. 
evter  teems  more  applkibfe?^To  ft  d6¥pofM  'ffifa  Vft  Tttcoti^'  '"'"^ . 

poteai  him^dHftih^nf)  becaur^fliet^Tiai  *bWh'  f<tei6  cot*  ^^f«^ 
tPovierff' infliat'lj^olrit.*  Ir'fe  tdriffendeiT'on  the  either 
hand,  that^Mi  the  put  fiAing  and  wheel  fiihing  are  es<'' 
cepted  ou^  of  the  grant,  and  as  thefe  can  only  be  en- 
joyed, by  means  of  pofts  and  (lakes  affixied'ttl  the  foil; 
therefore  no  right  of  fcil  pafTed  to  the  grknte^,  the  foil 
being  for  riiis  purpofe  excepted  dut  of  ihd'gVant.  I 
ihouid,  however,  d'eriire  from  this  exception  an  argument 
of  a  different  kind,  viz.  that  M  that  isnot  taken  away 
by  it  {ftefles  by  the  grant.  The  termiJ  on  which  the  put 
and  wheel  fi(hing  is  excepted  to  the  grantoi^  are  not 
|>artioulatiy  ftated;  it  no  doubt  appears  fd  give  them  a 
rtgbeof  :iifing  the  foil  'for  *hat  piirpofe  ;  Wt  it  does  not 
appear  t*  r^l  the  genetal  r^t  to  the  foil  irlfirig  froth 
&e  gtant  of  the  halves  ahd  hftlvendoles.  See*  I  &o  not 
fontndnsy^dffinion 'on  ihif  being  ^  fole  tight '  of  fiflieryi 
or  coming'  withnt'  iny  ^articiilar  defcription^  bf  fittitir^ 
under  whi€h  the  foil  inaft  pafs ;  but  I'think  that  pnder 
the  circomftah(^i?8  \W*  dught  not  to  qiidfli '<he  ord A*  of 
feffionsj  unWs-'Sf^e^  are  fefirffeed  th^t  the  feffioHs  '^oixld 
not,  upon  inf  wafoftabte  gfbund,  coficMU^^tlttt  by  tliis 
grant'of  halWiand  hilvettddl^ii  &fe.  f6mi«  teitJteflafc  right 
was  coflttey&di      '  i       r    :  <>.. - 

,.  Le  BiiAKcnJ..^  T}hik  fa'' iri  applleatiol?"  tto  quafli  ah 
order  of  iffffians^and  ^wi^^  itiud  determine'  bcf<ir^  we 
make/tl^dndd  ^bfolute,  that  the  court  of  quarter  fef* 
Aon^'have  bSted  Wiong  nponrxhi^  faCls (difclofkl  to  ashy 
this  cafe.'  It  Appears,  Jrian'wliat  has  beei\«fwfil.at  the 
bar,  that  this  is  the  moft  perfeft  ftatement  of  the  cafe 
which  the  feffion's  are  able  to  make,  and  upon  this  cafe 
Y  y  2  they 


thcjr  Biv*  doiifirmed  the  iitis.    The  cife,^  W  fi  as  rt^ 
^a»  th^  prbperty  rated^  meMy  ftates  -Uu*  Hie  ap- 
pdlaht  44  rated  <*  for  the  Miery."    It  mtitt  be-  tafan, 
bowerer^  to  mean  the  fifteiy  meiftioned  ni  Ai  ttife; 
and  then  ure  as^  to  coUed  ffoitt  tke  ftatement  t^iat  fort 
of  fifhery  thia  is,  in  Ofder  to^  iee  wbetter  k  »  in  any 
manner  eonaq^d  vitb  the  ML,     In  deterMiniag'  Ais 
I  ihoiild  be  inclined  to  left  ipery  much  oti  that  whid^  19 
ftated  at  the  cldfe  of^the  cafe,  m.  that  the  afypelhnr 
Hfes  nelt,  ^iidiich  the  fifliermen  lay  upon  the  beach  or 
bed  of  the  rher,  and  that  fometimes  they  affile  one  end 
of  tlie  n^^  a  pole  ftnck  into  the  bed  ctf  t&e  rWen 
But  we  mnft  alfo  refer  to  the  grants.     It  is  tlear;  I 
think,  that  by  the  original  gnmt  there  is  a  conveyance 
of  the  right  of  foil,  or  a  terrftorial  right.    Th^  graiit  is 
of  «  all  that  our  fiOiery  of  the  halm  -arid  Thilven^^l^, 
with  the  fifhings,  witli  the  appurtenams  to  ffie  hiH(^ 
due  and  acctiftomed  within  the  river  if^tx^i^/Wfth'^dl 
royal  fifties.*    Such  is  the  original  granr.  *   The '  tfctfei- 
tire  grant  of  1633  is  for  a  term  of  years  of  cnie^  IbdWi 
partofaHthofe  fidrags  of  the  halves  and'h^^&fiSJ 
nnd  of  die  fifliings,  with  the  appurtenants 'tO'tfli^^Sklt^^s 
due  and  accuftomed  within  Ae  rfver  Severn  i  hbf  git!iig 
ib  extcnfiye  a  right  as  the  originaf  '^nt^ai  fiad,"  8fct 
giving  the  fiftiery  in  the  terms  which  f  liJife'  ^i^. 
The  feffions  have  not  ftated  what  is  nieant1)y  ifi6  Wrft^ 
and  halvendoles  j  whether  a  particular  fpot  in  the  river, 
or  a  defcription  of  land,  or  a  certain  portiSAirW 
fift^ry.    "We  are  left  to  coUeft  that  ftom  A'^  cafii  al 
ftated.    I  profcfs  myfeff  at  a  lofc  to  uncterfeoid  'd» 
neaxung  of  tk&fe  terms  except  asfar  as*  tea/%c  coTi 
Icaed  from  thefibfequent  ftatement  of  'wftatMippd- 
lant  has  enjoyed.    It  is  ftated  that  he  has  been  regularly 
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\B.  ^  .^JQxm«\t oC^Ae  finery  between ,tb<^$;wQ  trnfuiA        iS^j. 
ni^ntiqoedj  ip  ^  deiniCB,  varjiiDig  tti«.,iktt9itipf^  as  tbe         • 
cupent  pf  ^i^  river-  ipbange^  ^nd  that  1^  |ia&  i^ca^        tgmHft 
•Cpi)a]l]r^fe4  theJ)^4ojt2^Jiver.f.J>iUr  opt  ap- 

pear, (b^  wyn^ipi^^^pi^  9^  ^^  by^^e^^^nveyance 
of  i63>  -  ^^  liad^  die  wbfdsi^  h^Ivca^aivl  lialyeii^ 
"^'-r^V  ..  TJiese  is,  bowifitfr,^grtmo£*y^^fti,-wbiph 
it  has  J^cn  co^LCtndedii  ia  »  great  prtfumptipn  tlmt  the 
Xbil  pafled,  becaufe  it  k  a  fort  of  right  aj^Hirtenaiu  to 
the  fbil^.  'fhat  righc  the  iipp^aot  enjoys  with^ihe^^ 
C^ptio^  of  put  aad  wheel  (i(hini^»  Und  the  K>yaP  filh  an« 
s^ad..  thereto.  How  far  fhe  exception  4esi4*  to  any 
infqr^pc^  a«  to  the  extent  of  the  right  refcnred  to  the 
Vta^MXA*  4t  .is  uoneceiTary  to  eoi^der. .  They  had  the 
^fhple.of  .-(he  iiibuig8»  as  well  that  with  nets  2$  the 
wh^^l^ni  put  fifliing^  at  the  time  of  the  grauity  and 
might  haire  .granted  the  whole  independently  of  the 
iail»  or  might  have  portioned  out  the  right  of  filhing 
with  the,  (oil,  refervbg  another  port^  with  the  foil  to 
4}a,t  f^tejqyt*  Under  an  ignorance  of  the  meaning  of 
li^fit^mf^  ^*  halves  and  halvendolesj''  when  we  fee  that 
tbie  ^jppeUsuit  has.been  in  the  conftant  exerciiie  of  lending 
nets  on,  jtbe  ihore  and  filing  them  to  pdet  in  the  bed  of 
the  rix^r^  U  is  impofllble  to  fay  that  the  fefTions  have  done 
irropg  in  making  this  rate  on  the  appellant  as  haying  9 
right  io  the.  iqil 

B4TLET  i*  I  am  pf  the.  fame  opinion.  In  order  to 
b^  rateable-  the  party  muftf  be  the  occupier  of  land  1  a, 
l^&  inc^x;i<»ceal  fifliery  doeis  not  fall  within  the  ftat, 
42  Eif9^  ^  Xb&  fubjeft  of  rate.  The  queftion  then  is 
whether  we  may  confider^^  appellant  as  the  occupier 
of  land.  The  feflions  have  confinned  the  xatej  and 
Ty  3  ^y 


tl«. 
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'  k^^V"//  tiMtd  .  to>  &pp0Tt  their  cmkc&uGon^  tkatrfia  fiificisat. 
•  U-  is  itsited  by  Land  i^«fr/lth$rtrTa  -fiiherf '  may  *bcn  «hher 
iiA€oline£l€fd  %KUb  the  foU^  qiMf^ay  b^iOOHfiodcd^iirttkin 
I  ibo^ld  doubt  Tory  inucb  i£  the  gr^nt  qi  a^fiihery 
yvovJd  cotwey  the  .foil  and  every  thing  naderiieathitf  fucb 
as  all  the  ix](inerals,  tho^igh  I  cm  copceive  that  it  may 
pafs  fo  mu^h  qf  ^  fpil  as  is  conneded  with  ^e  fiikery. 
U  18  admitted  that  by  the  grant  of  1625  the  ftiipoflcd 
to  the  grantees.  In  9633  one«fourtfa  part  of  thebdifes 
and  halvendoles  was  granted  to  Rt^  ffon^'^A&onit  ifce 
appelknt  detivea  title,  and  fubfeqoently  the  l*(hbl^'«<6lted 
in  the  appellant.  In  opief  to  f^RR  ajnil^m^^lwQKr 
this  ^(ras  a  grant  of  a  mere  incovpov^al :h»RMkaiieM»Dr 
Aot,  w^  mtrfl  look  at  the  tenns^df  di$^gn8t,9^d^in 
whitmatmer  the^grantee  ham  frent  tiniec^itinifc^dcfarr- 
cifSnl  the  thiqg  granted.  Ncnrit  sppearsJhliarrheiBs 
eiDemfed,  npt  merely  the  right  ^af  fifiiEiig^:1aitiiifrlaM« 
ihg  his  netf  on  the  beach  or  ^iny^patrt  of  ^dtcrfSe^  of  Ae 
river  wheiwer  he  thoixgfat!<t|  and  ketBltediiftffacen 
tiM  to  dd^ 'Calces  nito  tbeqgrvnttni^ibr  tfaeu<pnD0£E{tof 
afl^ing  Ins  met  to  them.  Theie  is^t  hdmnanrtr><Ae  pri^ 
tilege  granted  by  the  deed- to  nfa  itl^-^beadlbbti'bed 
of  the  irvev  fir  any  fucb  pmpo£e^  thei^e  lA^doc^teieaft 
granted  in  exprefs  terms.  But  it  is  iaid  that^^dirQold 
pafs  as  incident  to  the  grant  |  wd.if  iit  wese  Q#ce^y  to 
the  eac«rci£r,  it  might  and!woul4^a6k;aein(»def^^  but 
Ijp  fay  that  it*  woaU  tpafs>ie:.beegifigt  therqueftiai^Ttbe- 
cattfit  it  i^'aAmng.thtt  k ia  Mceflary.i  ^thtf./theMhe. 
feifians  were  the  (rpper  in^n^*  -Xbere^uvQLJiianTVriin- 
ilances  of  thefe  rights  of  fifhery  being  ezercif^^njibout 
landiqg  the  nets  gn  the  besjch  or  bed  of  the  riyer,  or 
,        *  driving 
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driving' poksiiuatbef  gtoundjf:)fech  as  the  fiflieriet  in  tAiJ- 
tlib  Hbrntof,  tbe  8$urikampnn  and  othir  iSnreny  it^hich  are  -— 
canjiidon  \}j  meiins '<i£^  boats  alone  fqrdiat  pnrpofe.  tf«f9/f 
Therefbro  Hit  is  ndt  a  nteCiflafy  inbide&t  to  fuch  a  rig^t  ^^^^' 

as  this,'  that  «h^  partf  (hcMtd  have  th«  privtte^  of  land- 
ing nets  on  the  beach  or  ofdiivifig  ftak^.  If  then  this 
be  not  atn  incidental  pritflege/  no^  one  wl^iob  is  granted 
in  etpfefft  terms,  to  wha^  elfe  can, the  estercife  be  re- 
ferredi  exoepc  to  its  being  a  grant  c!f  a  fifliery  of  fuch 
a  na^tlne  as  conveyed  at  h^aft.  the  Imfaoe.of  the  foil  ? 
I  do  not  lay  much  ftreft  on  the  eiception  of  the  put. 

^^d'Hi^Mpel  Afiiiitg  In  favour  of  the.  grantoiBj .  which 
wwld  «^)^aUf  imecfere  with  the  right  of  the  grantee/ 
wbrtbev^hift  right  was  an  incorporeal  one  or  not.  It 
wiar>dM«fo(e  only  meant  by  fuch  exoeptloQ.  to  referve- 
tcti.'the,  grsiftovt  the  right  of  putting  down  pots  and 
TiMlieelafBridsottt.  being  lidik  to  an  ajlipn  for  fo  doing,' 
r^dritOi.itoftrain  the:.gnmtke  from  doing  k.  If  dbeufe 
isf  ibtstahdTffiibds 'waaa  conmiqn  mode  of* e^ceicifing 
itidh  t^Ahcflffi  it  wonM/havo  pafled  to -the  grantee  unlefs 
ilcIiaairbe^i«»Dept0d }  iti^ight  dicrefdre  b^.exeeptedon 

'^atfKflpunti     On>  die.  ptlier  ground  bowe^er.it'ieems 

"tq  eney^Mt/die  £sffioBawere  watraoted. in  drawing  the 
cbndtt£on^they  have  done*    It  was  thxt>wn.  out  in  the 

'  cdutie>of  the  aipmieiit  that  a  waggonnway  was  held  not 
tnteabie.  But  when  that  queftion  coiiies  to  be  examined 
it^will  be  fwndr  that  Rex  t.  JoH^  does  not  authorize 
at  pdlMon'  fo  gt^n^raOi'  .There  the  perfbo  who  was 
tbt^^#as:'nor  the'  .oodupier  of  the  -waywleaves,  but 
itnlf  ^^uiM  i«bem  bf  the  «biiftnt  ot  MBoSier,'  who  was 
Aerrweu(4iHrrtherefoiejhat  cafe  ikoes^noromclude  th^ 

T  y  4  D.4MPIER 


think  that|j^€j/|5a^p^8..bav^ jdo^  'WfOqg,    ft  i8,i5?i!y>F<^ 
perly  admitted  that  the  foil  pafled  under  the  firft  grant, 
the  words '  bi? '^^t'gfant  are  large  enough  to  carry  it, 
and  the  exercife  of  the  right  (hews  it.     It  does  not  ap- 
pear that  any  feyerance  of  the  foil  and  filhery  took  place 
in  the  intenrsd  between  the  firft  and  fecond  grant^  the 
words  of  the  fccpnd   grant  are  to  be  taken  as  ftrong 
^gainft  the  grantors  as  their  fenfe  will  admit,  and  they  are 
fu£cient  to  pafa  the  foil,  uxUefs  fu<;h  a  coaftrsi^0l^4>tt  f 
negatived  by  ^e  exercife  pf  the  rights  whifh.i!(^.far.||oni 
neg^iving  cpnfirms  it.    There^  arie  other  ^iffp^i^^e^ 
tending  to  the  fame  conclufion^  axent  isjpsfiEj^i^cl,^'^' 
rent  indeed  may  be  referved  out  of^  or  vaoti^i.pfmiQlf': 
fpeaking,   in  refpe^  of  an  incorporeal  heredi|ii9i|n|i^ 
|>at  the  que(ti<«  h^re  i$  wh^t|ier  thy^  k  vpt^^^.r^^riiajfL 
whi$h  docs  not  perely  lie  iivgjrp^fjO^  CffiVfQi^V^lk^ilt 
^  in  debt ,,  Another  ciyicu»j(|lax^ce  fte^i^jhjijjt^  (9|l: 
didjpafs.    ItU^ot  ftated,  nor.  <9«s,it.  api^S^^yJ^ASs- 
put  and  wheel  Ji(hing  was  a  fubpfting  n^^gdjCiofrf^ft^ic^ 
at  the  time  of  the  fecon^  gpnV^or.wtetter  jit.^^^ 
with  the  refervationj  but  the  jrefisryation  gf  ,^  ,m^^- 
intereft  in  the  foil  ^ews  that  th^  parties  5^^m^(f^ 
^t  the  whole  ii^ould  other^fe  h^iy^  pa^ed. . ,  ^[lien  ibe 
exercife  of  the  right  has  bpeii  l^y  dra^fiws  tl^eLnfis  RB^ 
(ioal,  a«  to  which  }t  if  argjiedthat  it  may  berefeiff^fjfhqr 
fo  a  right  of  foilor  eafempnt  .upo^.jt. \  ^eio^iyfl^^flMj 
^  fo,  and  if  the  feffions  had  fou^d  it  to  be  ^  j^fip^Bqiii^ 
^hat  might  have  made  a  differeQc^  ^  vbut  they  bave;|i9l^  fjf^ 
found^  and  it  fe/ems  to  me  in  the  abfence  pf  .pther  ,evi-* 

dence^ 
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vtmltflilive  pifiH  itylFft^hid^ibt  fneert  ixce]^^^^^^    and  * 
the  ^ercife  concurs'  tolhew  that  die  foii  did  pftfs. 

i)xdex  of  feifions  confirmed. 


i?ie  King  agaiTtfi  The  Inhabitants  of  the  Town*  ff^eJmfiUf,, 
ihip  of  Thwaites..  ^"^^^ 

typoH  tn  appeal  againft  ah  prder  of  two  jufticeS)  for  A  psrift  oer- 

"  ^tlie  tcJnoval  of  John  Huddleftonj  his  wife  and  chil-  to  r.  C,  and  y, 
dreW,'^fit)lh'fftfrr//i^/&«  to  TXwii//^^^  both  in  the  county  gaging  to^r©- 
oi'CuM^lartdj  the  court  of  quarter  feffions  confirmed 'f^Tf^^lJ^^ 
theOfd^fy  TubjeS  to  the  opinion  of  tfiis  Court  on  the  fol-  «*'(*]'*  *^  f 

lowing  dtfi^;    '  Extends  to  a 

Th^  ^^upcr,  HuidkJHn%  wa3  bom  in  Thwaites,  but  at  ihe  time  of 

wa^^ft^rwarda.  regularly  bound  apprentice  to  one  i{«  f mifimc!  fo 

C^i  In  the  tcwnfliip  of  JJw^Aaw,  and  duly  fcrved'and  J?;^^J*/^^^"^ 

refid*»hK  urtrolc  time  (feven  yesftrs)  in  the  (aid  tomifhip*'^^  ^■^^^^«''» 

jr.  Cii/}  the  father  of  U.  C4]/},  refided  at  Brigham  under  a  fcre  where  th« 

cettifiibate  from  the  churchwarden  and  overfeers  of  the  and  refided 

townflti))  b{  Sufiderlandj  which  had   been  delivered  to  ^arifrom'hi/ 

the'  pwia  ()fffiter$  oi  Brigham,   acknowledging    **  thc^  ^*^^^^^^^ 

«  ftid  T.  Cafi  and  Jane  his  wife  to  bb  legally   fettled   "«^^  ^****  *>» 
,    1;  ,      .  ^'j    /        .'       .-  .apprentice 

'<  wfthM  thfeir  tbwnlhip,  and  that  as  fuck  they  did  there-  |ai»ed  a  fettle- 

)«»  «  •*-!         !•••  ♦#»'       ^.Thcnt  by  (erf  ing 

<<  by  pifotxijfe  and  engage' for  tbemfelves  and  fuccefTors,  him  in  the  faia 
"  chiilrdi^tden  and  overfeers,  to  receive  them  the  faid  ^"^* 
*«  H'C^'ahd  Jane  hisVife,  their  child  or  children  born  or 
««  /^*  ^iP  te^^*/!  in  dieir  faid 'fownfliip  as  perfons  legally 
f«  fettled  whenever  fliey  of  any'of  them  (hould'tecome 

<«  chargeabl^j^ 


(S-o  0>Ba»4»'T«lI»ITYTE1lM 

1613^        I'diafgeaWei'ttf  upon 'any  other  occafidn  M4iatfee^cr,** 

■      ■■         R^ Co/if  th0^^atip*r*6'iiiaft€r^  •wad  bom  at' the  tmie  of 

^^^^      ibt  ceftitoi«e$  fe  granted  and  delivered  ;  and  tibritig  die 

"^  unu  ^'       tittic  of  the  ptotipert  ferving  hrm  ^^  a  tnattii-d  man  re- 

TawAiTis,     fiding  with,  his  family  in  the  townftip  of  Sr:ghatn,  apart 

from  his  father ;  but  it  did  not  appear  that  he  had  gained 

any  fettlement  there. 

The  queftion  for  the  opinion  of  the  Court  15  whedier 
the  pauper  gained  a  fettlement  in  Brigham  by  fuch  fer^ 
vice  atid  r^fidcuce  with  T.  Cafs^ 

fill  and  G.  Lamb,  in  fupport  of  the  order  of  fe^bn^ 
contended  that  he  did  not>  inafmuch  as  R.  Cap  the  fon» 
by  reafon  of  Ms  being  nnd^  the  proteQion'iSP'  OaixKtn 
tificate,  was  not  in  a  condition  to  enable  a  perfon  t6^j^mi 
a  fettlement  by  ferving  him  as  an  apprentice,  A  child 
niy  be  vhtdally'  included  in  ii  (certificate  'gr^nt^'  i6^{he 
father^  though  not  named;  accorditijg  to  ReiiW.^^IBii^^ 
hme  (tf),  and  'Rex  v.  Bray  {i)  t  atid  accbrdlhg  tir  'JPri^K 
Him^{i^Re$:r.  Alfitton  (rf),  and  Rex  v,  5(?4^?^Jy(i), 
die  wife  or  chlM^  thouglt  not  named,  remain  p^t  ^ffii^ 
ptrfon's  family  to  whom  the  cerrifittte  is  gAiiiled  at^' 
his  death.  Theh  what  diflbrence  tis  therie  in  poirtt  tjP 
law  whether  A^  feparatJon  be  caufed  by  thte  aS^of  thtft 
party  or  by  the  aft  of  Ood  ?  It  is  tirufe  thatm  ibx  V. 
fli^A  (/),  Jaiid  Rt^i  r.Morilak^g^  ft  was  ruled  th4tf  ^ 
c}a\Ay  whtt«  be  is  not  narmc'd/may  by'his  own  ^ftfeparate 
himfelf  ftoto  ^his  father's  famfly,  and'  becorte  ^hereSy 
difcharged  fvom  the  certifidate^but  'Rh: '^.  S^ki^rfyii^is 
decided  >tliatth^^c«rrying<svi'bufitlrfs  for  fiifAftW^  hbt 

.,    •,    .:   ])'.],.       .*i  •    ••'    '<'i^y:\*^    •  :>.-.^.- i'>Jir   n.>.    -> 

\m.  Burr.  S.  C.  !>».  (*)  Ikid,  459.  (c)  s  ^  ^.  a«. 

A,  I  fuch 
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t)iat  if.  ,tjie  rchildrci>,.j^|.j|^|piftd . in  the  .^i^&au^^^         ^^^T* 
aj^  ftilj^,  Rrp^ea;^4  Iff  iit,  .tjpugh  tliey  fep^t^p'.and..  beh,     '^  unu  o?*' 
<;piH^  diftinft  from  xl^^  piph^f$  family, ,  Hot»  whe^c     T*waitb$, 
they  be  inCertf4.nomina,cimj  or  defcrib^  ia  thc.periilU. 
cgte  in  fgch  adequate  terms  as  clearly  defignate  them  to 
Ijf  qbjefts  of  the  ceTti^cate,  muft  be  the  iaiw«  thing  in 
effefl}  and  here  jR.  ^^,  the  fon,  who  it  appears  .was. 
bom  when  the  certificate  was|  granted,  is  as  clei\rly  4e- 
Qgnated  by  the  words  <<  cUld  born"  as  if.  he  had  been 

Kin-  A       --.^-    ■  ;   '    r:    -  V  :  ;     -'    ^--  ::j---:--^   ^ 

cl^^riy  ^q  liavf  begn  %  (errice  under.anxip^i|ntUTe  oft 
appK^tiffi^ip^ta^  FfMribn  who  at  the  tiiM  was  mfi 
pjrp^^^^^;^y,  tj^,cci?5ifiaalset  aijdvco»%ftejiay.ftijBk7i 
fijj?vifiy  t?fe  <rPW?M  WtJ>j:  jth^  refideoce  wiH ,  «ttCl«t^  thdh 
B%^!  If^^^le^tttem^  ui  Sjfigbam,  TheuCOniicate^teQ 
89gQ?r^'-t9.  re<;eiy(e  the^|a^  andniolh^St  th^^Sd" 
<^ch^drexi  hqrnyor.tpr^e.bom/'  Th9 iparifii officws: 
p^^af^s^i^  not  luiQvn  the  ;iu«i^  ^f  the  foii^  or  pro^ 
ba%<.they  vmT§  igncdraitf  of>  ^e  faA  fthat.tl^e^  ]Mid 
any  %  at;,  the  tioi^s.h|U..i(  w  cl«ir^that  &ef^ 
mea^t  rf)nljr  ^Q  ccnnprebin4  tl^  whole  0£  .iihe  fiumily/ 
^ith  vliich'the  p«renlMhoiibl  Miip»te,  TheipatBiits  do 
n^t^gra^  w\ik  ilMJurifao  kftOrlimthei;  t^ywfifUf,  Jind  thei« 
^e  fon  aftervrards  fepaiates  from  them,  and  becomes 

himftlf 


6n  C4W^) w  TW^I^T.t  T£»|I 

~~",        tjhtt  time  wai .  emancipatod*  •    This:  is,  a  pisjjn  .^R^iMTtt 
The  KzH^  *» 

i^fl/T]      that  di(tin^tl))^s  this  cafe  from  fi€9f  ▼«  Scvfirty^  ."^i^m^ 

w»u  of        ^c  P^'^^y  continued  *o.  refide  with  hi^  pot^»  ,f}iul 

T«w^iTM.     hring^  it  within.  <he  cafe  of  Rexy.Mortlakfii  wluich  it 

alfo  an  authoritjf  to  fliew  that  the  pauper  bf  ffmng 

the  fon,   under  th^fe  circumftanceSi   in  the  certified 

townihip  will  thereby  ^ain  a  fettlement  in  that;  tf^fnph 

Lb  Blanc  J.  It  feems  to  be  admitted»  tha|)tl}«ilca(e 
falls  precifely  within  the  determinatuMi  of  M^ets  t.  Moi^^ 
lajtf,  unlefs  it  can  be  diftinguiihed  upon  tike^^mi^T9i 
t^ecertificate.  Tho  clrcumftaace  of  dif^ia^tm^^^celM 
pn  is  tbisi^  that  the  certificate  ia  ifi  ;its,i  imM^^)^^ 
acknowledgment  of  «  the  child  or  cl^ildfetii  \mn  lor  ito 
be  bonvi''  and  this»  it  has  beea  ug\i^.iBnfht  ftiM 
tbyig;ia  if  tte  child  had  becn.^pr^ftly  ]mMd{by!'M 
j4uriftiaii  name  ia^  the  certificate*  -If  tki$:  ^Hfece.  fo^ 
t)^ere  would.be  an  end  of  the  ^ueftion  i:fo^:'^  )l$i%*b?m 
c^t^nyuuedt  and  that  detera^ipatioii  ha£.nfi«rr-ib<M 
ihfikep*.  diat  a^.cfaild  naonsd  in  the  ^ertifip^^^ii^^H'df 
j^ifi&ly  in  ;be  fituation  of  the  faitheri  that  iS|c^^&?<W9 
o{  ihfi.  ptixig{aU  4nentioned.«i.  the  certificattf^^^  and 
th^v^ote  if  the  iJDQ  had  beein  named  in  «this  caif),  it 
^Qttld  fcJlow  that  a  fervice^witt^bimas  ^n^e^itice 
w9#Id.  not  kise  confen^ed  a  fettjeixmit  la  the  pec^i^  p^^ 
rifc.  JMocafeiJiowfrer,  l^  beta  eited,  lanfl  j|»^cift^ 
duftry.^pf  the  Jeapjed.couafcl  wb©  h^  v^gi^.^t^ 
j^Jliofk  wo^4  ^prcbably  hafve  ^difipovn^d'  o^^  ,if  v  aoj 
fu^  ^Jexiitedf  ,t9  flwr  that  wj,  Hmg  l«fo>:  fj^, .?? 
j^pveCs  oiep^on  of  lhe;perfpu  bjr.naflae  will  ^h^x^  X^ 
(§me  fiffe^.s^  j)9nyn|r  him.}  or  that  defipribuig  bi|ft  by 

the 
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Ai  trrtrds  ''*<  cMff  IJoiiT  of  to  be  fcom*^  haV  eter  b^n        1813. 
held' ^  'be  cqHiValfettt.     T^ere  the  chtld*^  is  named,      •      ^ 
flletti  U'lbYtie  reaion  for  faying  that  be  Alll  remamt    ^^t^ 
tmHef  the  protedion  of  the  certificate,  notwidiftanding       j^^of 
Ms  Complete  feparation  from  his  family  ;  but  the  Court 
Mil  not  be  diTpofed  at  this  time  of  day  to  extend  that 
ctdOrlrie  tdr  cafe)  where  he  only  comes  under  the  general 
deA6ifaitfaHon  of  «<  cfaifd  bom  or  to  be  bom/'    If  thii 
be  fO|  it  feems  to  me  that  the  cafe  cannot  be>  diftitf- 
guifhed  from  Rex  v.  Mortiahe.     We  muft  then  advert 
€0^  tbae  decifion.  '  It  was*  there'  decided  th&t  whert'the 
foaf  <)(  a  «enificated'per(bn  (he  not  being  named  in  ttft 
miMlSMe/'tuf  only^MKhg  within  it  as  one  of'hisf*. 
&ei^faMtty>qiiitted  thebmity,and  married^and  occupied 
i4eiMRIItf  hdtffe'in  Ae  certified  parifli,  be  was  no  longer 
ondir  die  prote£bion  of  khe  certificate  \  but  Was  then  In 
fmk  a  ^tuatien  «9  gave  his  apprentice  a  capacity  t(> 
gaixya  fettkfneAt  by ftrving  him  in  that  parifb.    Thi$  was 
fo^  dsdded'by  reading  the  conpmdton  <<ot^  in  tfai 
W9rd^>of  the  ftat.  li  ^tme,  ^  ^o  did  come  into  or  fiiaB 
wfide  \si  iXij  parilh,*'  as  copulative.    The  Court  thought 
ibit  snthottgh  the  feii  a9  one  of  the  fathlhr^  family  was 
M^e  -cofer^  by  the  certificate,  yet  when  he  became 
tlt^  head'  of  a  diftSnA  family,  he  no  longer  continued  a 
perfon,  Within  the  leaning  of  the  ftatute  ot  Annt^ 
Mth'viAx6m  anapprentite  cotdd  not  gam' a  fettleident. 
ftr  Itjtx  r.Sotoiriyf  the  fbh  was  Tefidihg  witb  his  mother 
after  hSs  fiithet's  deathj  afdiough  he  carried  oh  bufinefs 
ibr  himfcif :  and  the  idbntih^ance  under'the  inaternal  was 
cohfittered  the  fame  as  At*  paternal  roof,    llitf  6thfr 
cafert^lieil  on  were  (^{^s  where  the  cbild  wa»  named  in 
the  c^^csite.    "nie  Current  of  all  the  authorities  feems 
i6  Skidf/this,  t!hat  if  a  peffon^  wbo  1$  iiot  named  in  the 
^''-  cetti. 
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^t^lJ^""  foffi»y>^ftiell^peifoft  h  ftot  onlf  i^apAte  p#^^hgb#«^ 
T-WAinii.  tlerteMliHtoftlf,"bbt  alfo  of  bdlig'tM  ttttt*R#9oe>*tfee<* 
gabiiAg  afeftteAient  by  fervke  with  him;  although  hk 
father  remaffDls  protoO^d  by  the  ^certificate,  i  amth^reN 
fofe  of  dpipioli  that  the  decifion  of  the  feiKonSjwas 
wtx>n{«  •      ^      ' 

•  Bati^t  J. '  I  am  of  the  (kme  opinion.     Tb^'jm?t^ 

Cons  of  the  certificate  aft  feem  to  plade  this  tafeitf » 

dear '  point  of  view.    The  ftatute  enaas(a)^^»^!hl«  if  * 

anyperfon  orperfons  that ihallcothe  into* any  ^a^ffi^^ 

other  place  there  to  inhabit  and  refide,  ihall  dtfir^  "^ 

the.dUirolHsacdeas :  or  oY^feers  a  certificate  under  the 

hands  and  feals  of  the  churchwardens  and  oyerfeers  of 

any  other  parifli,  townihip,  or  place,  thereby  acknow* 

ledging  the  per/on  or  per/ons  mentioned  in  the  faid  certificate 

to  be  an  inhabitant  or  inhabitantep:  legally  fettled  in  that 

parilh,  townfliip,  or  place,  every  fuch  certificate  fhall 

oblige  the  faid'^hrifii  dt  place  to-teteSveHnd  provide  fdtf: 

ihtpeifm  mentioned  in  the  faid  certificate,  together  rwith 

hic^orhor family,  whenever  they  (Uall  hsppen  torb^eoriK 

.  ,  .chargea&le  to  the  pariih,  townibit),  t>r  pHaccto  Which 

' ,      ; ;      .fnch'  ciarfificate  was  gireh."    Therefore  if  »  certXcate  Ije 

grattted  to  ja  ^ertba  by;  name^  th«e  p«rt(h  oia  bottnd  to 

primdeiorhiln  and 'his.  family:  bu^  if  feteral  n^enbeiB 

.  \    of.a  familyrbe  naoi^  in  it,  ^e  .pairiih  mntk  provide  for 

^,:  ;;;e»§li  «fflift«lft  wAf^pari^e«T^wb^r#.JB:$cei»i?^e^ 

'o      each  other.     Who  then  are  the  perfons  aamed  in  this 


certiS* 
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certificate  whom  this  ittoiilitQiip  ^udmowfcdge  as  iheir  <      1813* 
inhabitants  legtUyfettM??  Tbb'faidi«rtittd>'inOfber  oaiy^'.     -— — ^ 
for  «  their  chiid^or  children  born  or  ;to  W  bom"  -com-        a^^i^  . 
ptehends  nothing  i^tor^.  than  their  family  v^  the  ohildran  ^  "^t^l^jjfj?^* 
axe  to  be'retcetved.back  as  part  of  the.  family  of  the  fat-     TuffAtntt. 
ther*  and  notbecaufe  they  are  acknowl^^  a^  fettled 
inhabihints  of  the  certifyin|;  townihip.    In  ihe  qafe^re^ 
litdmpon  the  certificate  not  only  named  the.parenta  but. 
the  children  alfo.     But  where  children  come  within  tbp 
certificate,  merely  under  the  defcription  of  the  family  of 
the  p?sfon  namedj  Rfpe  v»  Darlingt^i^  Rex  v.  ffi^if  and 
Jif,y:Y*:Mortlale  have  deckled,  that  they  continue  under  t 
th^  l^^fefiion  of  the  certificate  fo  long  only  as  they  con-* 
ftflAiJIIifif  at^t  of  the  family.    That  is  the  plain  and  bsoad « 
line  9(<;d^in£lion. 

-  ^-  y  'JP\0r  Curiam,  Order  of  Sefiions  ijnalhed. ' 


.4  *  r-.    f    fiP£AKSE   »/W*/?   CaM£IL0?7#  •         Tburfiiay, 

•:.  ^      .      .  "    > 

''piNI>j1L^moY^  for  a  role  nifi  for  leave  to  amend  whcre'^irer- 

^      *         ..,.,,.  -^       .  .  »    diftii  taken  for 

'  •  me«ong>inal  writ,  dedslration,  mn  pntis  record, ^and*  the  damagci  in 

mkr  t^fr  reference  in  this  caufe,  by  infertihg  therein  the  f^bjeftlo'fre"' 

fdm.!of  10,000/.  inftead  of  2500/.,  which  was  the  Turn  ^*''!?**^'" 

'  J         ^  .  •  .   r    matter!  in  dif- 

laid  in  lihe  declaration.     The  a&ion  was  brousht  on  a  f<»nce,the 

^^  Cocrt  will  not 

bdanoe  of  accounts,  and  at  the  trial  a  rerdi<!l  was  takeir*  give  leave  to 
for  the  plaintiff  for  th^' damages  in  the  dethfation,'  fnbl^  Aim  in  the  dc- 
}€St  to  a  teferettce  of  all  ihatters  in  di(Fei«nc«.    T^fc;  rai7Sr7ere"** 
aAttv^t^'lht^d  tkat  a  muth  fanner  fom  4han  &at  for  ^[^^^tl^^^ 

•mU  »1«    O     .»   .»       :  J    :,  .      \'.i       .{..:-      *  ^-  '  a  lai^er  funi 

will  probably  be  proved  before  ttie  arhitr^tor. 
It  (cems  that  under  a  refcrrnoe  of' all  matters  in  ditference  the  arbitrator  will  not  of 
nccefljty  be  confined  to  the  amount  of  tiie^m«tcs  foi  which  the  verdiA  is  taken. 

which 
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irhkh  ifctVefdia  was  likcQt  would  piobtUj  be  ffiijmtd 
before  tbe  aibitratori  and  aQgiied  ae  a  reafim  for  lb 
fmaU  a  turn  being  originally  inliertedj  that  die  dtA  of 
the  plaintiff,  who  made  the  afidarit  of  debt,  not  hsvin^ 
the  vottchets  before  hiin»  conld  only  fwear  with  oer- 
tatntj  to  aooo/. 

XiOrd  ELLBHBORoaGH  C.  J.  faid  that  the  Court  could 
not  increafe  the  fum  a$  prayed ;  that  although  the  ar^ 
bitrator  could  not  go  beyond  the  fum  of  2500/.  in  hia 
award  in  this^afbion,  yet  aa  all  matters  in  difierence 
were  refened  to  him,  he  might  perhaps  make  his  award 
for  a  larger  fum  as  to  thofe  additional  matters  referred 
to  him  i  for  which,  though  the  party  would  not  have  a 
remedy  under  the  Terdid,  he  might  hare  a  lemedj 
under  the  award.    Aa  br  as  refpeded  die  caufe  die 
fmallnels  of  die  fum  might  hare  been  an  inducement  to 
the  other  party  to  fubmit  to  the  reference. 

Per  Curiam,  Rule  refufed* 


Wbqea  tndcr  JN  an  aftion  againft  the  defendant,  late  (hesiff  of  Di^ 

vent  to  hi*  a                                          ■ 

neigbWurand  votj/Un,  for  a  falfe  return  to  a  writ  of  fieri  facias 

heopcdedto  iAi^d  againft  the  goods  cf  one  Haley,    tried   befoia 

J|«*^^"^  Cbamkrt h  at  die  laft  affixes  for  that  county,  die de* 

'^^i^^  fence  relied  upon  was,  that  Halej  had  become  bankrupt 

that  a  (hcf  Ur*f 


iaf  towBfds  bis  booie.  apwi  which  he  concealed  hirofclf  in  the  back  foom  and  dcfii«l 
hit  ncigidiaw  to  wslch*  aad  ffben  told  that  tbe  officer  had  gone  paO  his  hoofe  and  bad 
left  tbe  fticet,  immediately  tctimed  fiome :  Held  that  this  was  an  aA  of  bankniptqr 
witbin  tbe  words  of  19  Miix* «.  7.  a«d  a  7.  t.  c  15.  "*  otherwife  abfenting  himf^  to  the 
intent  to  debw  credicor«»*'  although  it  appeued  not  oa^  that  aa  oreditoc  wai  dekyad,  lat 
that  nsDC  osold  poflibly  be  deUjed. 

and 


'"  ''^/lifS^TJ^B**  ?r  $t!Sa>GE  in.  ■  «7y 

trdfRoA,  J>e<|Heffv)n^t|roed^nthe|j^^ij^  ^- 

licli  a  wirfiefs.  wno^  was'a  neighbour  i)f  HoUsm       -  ''V 


as  tor X«rhJcTi  i  wigeft,^  ^o;^s>^n«i^.^ 
p^o^6dthat^6n  die  j^d  <^y^^     ^^^^  ^^^.®:/®i^i3i^9ft?  ^R4 
faia  that  lie  eipedted  every  moment  to  be  a^^^ed^  but  ^jd 
not  mention  any  means  of  avoiding  it.    When  he  w^s 
about  to,]jeairQitbe(S»dtiiefi^s  i|i($,vaibcrtffl8HQax!er  hinhg 
juft  gqQe  ilQjKrn  the  ftiftt,  4^ifrit0e£i  jtold^^i/id^  that  he 
was  ^oing  tpptaxtis  ib,ia  hQH^,i*4Sfkmh^\k  be  becaqxe'agi-' 
tatody.a^f)  defired  thp^vUi^eiii  t^ wa^ iu«n;i  vaA  tl^^t lie . 
might  not,bQ«f^n by  th^ ffi^r^-wenit kta thr^idmefsU 
back  (Vop^  ai^^told  haoi^bat  he  w^t .  tbitl^er  jEor  thft 
purpofe,  j^nd  ^aji.jA}ud  that  the  officer  had  a.  wAt  ^ti]|t 
him.^   He  wiQ^dftl^e  witneft  to  C^e  iC  the  officeriwent  to 
hispre{niies.^;Th9.o£c;er  4id  09.t  go  thtd^r>  but  after 
going  to  another  hQi4ej.iQ((,|he  1U«^  9  aBd  whenlie^vaa 
gone  the  witnefs  .tol4  Hd^  .who  ftitt  comt«itfd  in  the 
.  back  ihop ;  ;U|^n  which  he  faid>  <'' Thank  God|  I  if  ill 
now  go  in ;".  and  the  witnefs  then  faw  him  go  home. 
.  The  learned  Judge  was  of  opinion  that  Haley^  ioaiinuch 
as  he  was  about  to  leave  the  witnefs's  (hop  when,  he  le- 
cetved  the  intelKgetite  about  the  (heriBTs  officer,  aud 
thereupon  retired  and  concealed  himfelf  in  tl^e  b^k 
Aop>  and  continued  there  until  he  knew  that  the  officer 
had  pafi^d  his  houfe,  and  was  gone  away  i^  aqq^ther 
direAiorl,  and  this  for  the  exprefs  and  declared.  p^n>||fe 
of  avoiding  an  arreft^  had  abfented  himfelf  to  the  intent 
to  delay  his  creditors  within  the  meaning  of  13  £//z. 
'r.y. /i.    and  iJaci.    f,  15.  /.  2.,    although  he  had 
not  departed  from  his  dwelUDg-faoufe  to  that  intern; 
which  was  a  diftin^  z€t  ,oi,  bankruptcy  created  by'  a 
Vol.1.  Z  z  different 
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1813.        different  'branch  of  the  claufe.    Whereupon  a  Terdtd 

.   — —        was  found  for  the  defendant. 

'^thft  ^  In  Eafier  term  a  rule  nifi  was  obtained  for   a  new 

*         trial,  on  the  ground  that  a  delay  in  returning  to  K$ 

hottte,  caufed  by  the  mere  apprehenfion  of  arreft,  had 

never  been  decided  to  amount  to  an  aA  of  bankruptcy ; 

and  die  cafe  was  likened  to  Garret  r,Moule  (a).     And 

now  the  rule  coming  on 

Lim  Serjt.  and  Cajheri  were  called  npon  to  (iipport 
it,  who  admitted  that  it  had  been  refol? ed  diat  the  de- 
parture of  a  trader  from  his  dwelling^houfe,  widi  intent 
to  delay  his  creditors,  was  an  aft  of  bankruptcy,  wifli- 
'out  proof  of  any  adual  delay  (A)  \  but  contended  that 
'  this  ct%  did  not  fall  within  that  rule,  becaufe  here  the 
cafe  ftood^  not  only  without  proof  of  any  aftual  delaj, 
but  there  was  poitive  evidence  excluding  the  poffibSity 
of  any  delay  \  for  it  appeared  that  the  officer  never  weat 
to  the  houfe  of  HaUj^  and  that  HaUj  returned  home 
immediately  after  the  officer  had  left  the  ftreet.    There 
Is  no  cafe  where  all  )>ofibility  of  delay  having  been 
pofitively  negatived  as  in  this  cafe,  the  party's  merely 
poftponing  his  return  home  for  a  fliort  time,  under  the 
fear  that  he  will  be  arrefted,  without  proof  that  fudi 
fear  was  well  founded,  or  that  any  writ  was  out  agaioft 
him,  has  been  held  to  be  within  tbe  meanfaig  of  the 
ftatste* 

Lord  Ellbnborough  C.  J.     The  inftances  cnuine- 
rated  in  the  two  aAs  are  the  fevend  criteria  of  iofotp 
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ven^j^  by  whichj  when  coupled  with  an  intent  to  hinder  1813. 
hfs  creditors,  the  party  is  to  be  adjudged  bankrupt. 
fioberifon  y.  Liddell  decided  that  the  intent  and  not  the 
a£tual  delay  was  what* the  ftatute  meant;  and  the  mo- 
ment the  Court  have  determined  that,  it  becomes  im- 
material whether  there  was  a  poflibility  or  not  of 
delay. 

Le  &LANC  J.    The  diiEcttlty  is  how  to  draw  aily  other 
line  than  the  intent* 

.  Batlet  J.  The  ^Qt  of  bankruptcy  depends  on  the 
intent  to  delay,  and  not  on  the  intent  being  produAite 
.of  the  eStSt  of  delay* 

Per  Curium^  Rule  difcharged* 

PM  Serjt^  and  Giffoird  were  to  have  (bewn  caafe. 


Weeks  againft  A.  Spauke,  W.  Sparks^  and    ^rkmji^, 
W-JSparke,  Jun.  ^ 

rpRESPASS  for  breaking  and  entering  the  plaintiff's  "^^^P^^f^ 

clofe,  parcel  of  a  common  in  the  parifli  of  Imv^rd  Plcaof  pre- 
Leigh,   in   the  county  of  Devon.      Plea,  the  general  Swmmon 
iffuei  and  the  defendants  alfo  juftified  in  right  of  J.  ^^J^lt^ 
Sparke,  under  a  prefcriptive  right  of  common  throughout  *'"*?  '**.'  ^ 
the  locus  in  quo  at  all  times,  as  appurtenant  to  a  mei^  and  coochants 

*  '^ ,  repUcatiob  pra. 

feribingiDrifhC 
of  his  mcfliMgc  to  nie  the  locus  in  qoo  for  tillajc^  with  corn,  and  antil  the  takioo  in  of 
the  corn  to  hold  ind  enjoy  the  fame  in  evciy  year,  and  traTerfed  the  defcndanA  pro* 
fcription ;  on  which  ifldc  joined :  Held  that  many  peHbni  befidcs  defendant  havli^  • 
riglit  of  common  orer  the  locos  in  quo,  evidence  of  reputation  at  to  the  rfght  claimed  bf 
pl«iotiff  waa  admiiCble,  a  foundation  being  6rft  laid  by  evidenee  of  the  cojoymettt  oif 
foeh  right ;  and  that  plaintidTt  right  might  legally  mift  at  •  salification  of  dffcadaatV 
rigb^i  and  was  not  repugnaot  to  it- 

Z  z  2  fuager 
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1813.        fuage  and  land  belonging  to  the  faid  ^.  Spmrie^  for  his 
«   '^  cattle,  levant  and  couchant ;  and  that  the  locos  in  quo 

tiainfi        was  wrongfully  inclofed,  fo  that  they  could  not  enjof 
the  (aid  right  of  common,  &c«     fteplicatioo  that  the 
plaintiff  was  feifed  in  fee  of  a  mefluage  called  Lofoef 
Gojbuifliy  In  the  parifli  of  Noi-tb  Ltw^  and  that  there 
was  and  immemorially  hath  been  another  mefluage  alfo 
called  Lower  Gojhui/bi  and  prefcribed  in  right  of  his 
inefluage  to  ufe  the  locus  in  quo  for  tillage  \(rith  com, 
and  until  the  taking  in  of  the  com   thereby  produced, 
to  hold  and  enjoy  the  fame  in  every  year  in  which  the 
fame  might  be  filled  according  to  the  rules  of  good 
huibandry,  and  in  which  the  fame  was  not  fo  tilled  by 
the  occupier  of  the  other  mefluage  called  Lower  Gofbmjb^ 
and  tra? erfed  tbe  defendant's  prefcription ;  upon  which 
traverfe  iflTue  wair  joined.     At  the  trial  before  Cham- 
hn  J^  at  the  laft  aflizes  for  the  county  of  Devon^  the 
plaintiff  proved  two  iuftances  of  the  exercife  of  the  right 
of  tillage  upon  the  common,  which  confided  of  about 
300  acres  \  one  as  far  back  as  60  years  ago,  by  the  then 
occupier  of  his  meffuage,  and  another  by  his  father, 
whom  he  fucceeded  about  1 1  years  ago,  for  three  fuc« 
ceffive  years  \  and  that  the  common,  from  the  ridges  and 
furrows  now  to  be  feen,  had  the  appearance  of  having 
been  at  £ome  time   all  tilled.      The  plaintiff  alfo  by 
feveral  witneffes  gave  evidence  of  reputation  as  to  the 
exiftence  of  fuch  right,  viz.  that  the  occupiers  of  the 
two  meffuages  called  Lower  Gojbmjb  had  the  right  of 
tillage.     This  evidence  was  objeflcd  to  and  the  cafe  of 
Mifrenvodyf.  Wood  {a)  was  cited,  but  the  learned  Judge 
admitted  it,  jMOBg  df  opinion  that  as  both  tlie  plaintiff's 

and 
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and  the  defendants*  c)aim$  were  prefcriptive,  and  in-  1813* 
ftances  pf  flie  aQual  exercife  of  the  right  claimed  by  the  weeiT 
plainttC  had  been  proved,  evidence  of  reputation  to  ^«tf/ 
confirm  the  other  evidence  was  admifiible.  The  fame 
witnefles  who  proved  the  plaintiff's  cafe,  proved  alfo 
on  crofs-ex:rmination  that  the  defendants  turned  on  their 
Qittle  upon  the  common  at  all  times,  Jhe  defendapts^ 
called  np  witne0es.  The  learned  Judge  ftatisd  to  the 
jury  that  the  right  of  common  claimed  by  the  defendants 
was  denied  only  in  refpe£):  of  its  generality  ;  the  plain- 
tiflF  infifting  that  it  was  qualified  by  the  right  of  tillage 
and  inclofure,  dated  in  the  inducement  to  his  traverfe, 
and  confequently  that  the  defendants  could  not  have 
fuch  right  of  comn^ou  as  tliey  alledged  in  their  plea. 
Tha^  the  right  claimed  in  refpec^  of  the  two  farms  ap- 
peared to  be  inconfiftent  with  the  enjoyment  of  any 
pafturage  by  the  other  commoners.  It  was*  not  limited 
to  the  ufe  of  aii*^  particular  part  qr  proportion  of  the 
common,  or  qualified  by  any  terms  or  conditions  what- 
ever, but  might  be  exercifed  every  year,  and  to  the 
extent  of  incloQng,  tilling,  and  taking  crops  from  the 
whole  co^ijnjon^  The  evidence  and  the  pleadings  were 
equally  unqualified.  Independently  of  this  objedVion, 
either  as  an  objeflion  in  law,  6r  to  the  probability  of  the 
fa£t  I  the  learned  Judge  thought  the  evidence  of  enjoy- 
ment very  iinfatisfaftory,  particularly  from  thefe  cir- 
cumftances,  that  the  two  farm^  were  fmall  ones,  and 
the  priyilege  contended  fpr,  if  it  exifted  in  its  fulleft 
extent,  wo^ld  have  been  of  much  more  value  than  the 
eftates  themfelves,  and  yet  with  fuch  inducements  to 
exercife  it,  it  did  not  appear  that  they  had  done  fo  on 
more  than  two  occafions,  befides  that  which  gave  rife 
|9  ^s  zQiot^M  one  of  them  11  or  12  years  ago,  and  the 
7i^  }  9*eT 
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i8i3.        other  (^o   years  ago,   or  more   probably    taking  tkree 
"^  fucceflive  crops  on  each  occafion,  but  exercifing  the  fup- 

ifgmn^        pofed  right  only  upon  a  fmall  proportion  of  the  com* 

SrAK&B.  mi  .  «  i-  1  ^     ^  m 

mon.     The  jury,   however,  found    a   verdia  for  the 
plaintiff. 

In  Eafier  term  Lens  Sezjt.  obtained  a  rule  nifi  for  a 
new  trial,  upon  the  ground,  i  ft,  That  this  was  a  verdid 
againft  evidence ;  ad,  That  the  prefcriptlve  right 
claimed  in  the  replication  was  in  deftru£bion  of  the  de* 
fendant's  right,  and  repugnant  to  it  i  3dly,  That  evidence 
of  reputation  was  admitted. 

Moore,  Buller,  and  Gijford  now  (hewed  caufe,  and 
confined  themfelves  to  the  two  laft  points,  it  being  ad- 
mitted on  the  other  fide  that  if  reputation  was  held  to 
be  admifiible  in  this  cafe,  it  would  make  the  balance  of 
evidence  preponderate  in  favour  of  the  plaintiE  Upon 
the  2d  point  they  contended,  that  thefe  two  rights 
might  well  ftand  together,  that  of  the  plaintiff*  being  a 
qualification  of  the  general  right  of  the  defendant  over 
the  whole  common }  and  the  plaintiff's  right  was  good 
in  point  of  law,  for  it  might  have  had  a  legal  com^ 
mencement ;  as  fuppo&  it  introduced  at  the  fame  time 
with  the  grant  of  common  by  the  owner  of  the  Go/buj/li 
tenements,  then  the  owner  of  the  foil  of  the  whole 
common ;  the  grantor  might  qualify  the  grant  in  this 
way.  Upon  this  point  they  cited  BaUfon  v.  Green  {a\ 
Clarkfon  v.  Woodhoufe  (i),  and  Spooner  v.  Day  (r] }  and  the 
Court  intimated  an  opinion  that  this  right  was  pleaded  as 
a  qualification  of  the  defendant's  right,  which  was  general 
and  unqualified,  and  that  the  cafe  was  within  the  fcope  of 

(«)  S  T*^-  4''«>  i})  ^^^  4X3'  n.  (f)  Cm.  Oar.Alu 

Battfon 
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Saiefim  r.  Green,  where  the  right  chimed  by  the  lord^  if        l8i3« 


Wf  KKf  ' 


es^rcifed  to  its  full  extent,  would  have  made  the  rights  of 
the  commoners  of  little  or  no  value.  Laftly,  they  contended  .  ^idnf 
that  the  evidence  was  properly  received.  The  obje£kion 
is  that  this  was  hearfay  evidence  in  a  mattet  of  private 
right,  and  that  hearfay  evidence  can  only  be  received 
where  a  public  right  is  in  queftion.  But  authorities  are 
not  wanting  to  fhew  that  fuch  evidence  was  ad« 
miiEble  in  this  cafe.  #In  BulL  N.  P.  295.  it  is  laid 
down  that  in  queftions  of  prefcription  it  is  allow* 
able  to  give  hearfay  evidence  in  order  to  prove  a  ge- 
neral reputation  \  and  the  cafe  of  Siinner  v.  Lovdr  Bella* 
nnont  is  cited,  where  the  defendants  were  admitted  to 
give  hearfay  evidence,  upon  an  ifTue  refpe£ling  a  right  to 
%  way  over  the  plaintiflF's  clofe.  So  in  jR^*  v.  Erif" 
iOill{a)  GrofeJ.  confidered  it  as  an  exception  to  the 
general  rule,  that  prefcriptive  rights  may  be  proved  by 
reputation ;  and  Buller  J.  obferved,  that  hearfay  evidence 
had  been  received  to  fvojie  whether  land  were  or  were 
not  parcel  o^  a  certain  tenement  {i).  In  Morenvood  r. 
Wood{c)  it  was  admitted  on  all  hands  that  reputation 
was  evidence  in  fupport  of  a  cuftom  \  and  Lord  Kenyon 
afligns  the  reafon,  becaufe  all  mankind  being  interefted 
in  the  fubj'e£i,  it  is  to  be  prefumed  that  they  will  be 
converfant  with  and  difcourfe  together  upon  it  \  which, 
he  fays,  cannot  apply  to  private  prefcriptions :  but  furely 
it  applies,  though  perhaps  not  in  an  equal  degree  to  pre- 
Ccription  as  well  as  cuftom.  The  better  reafon  feems  to 
be,  and  that  will  apply  equally  to  both  cuftom  and  pre- 
fcriptbn,  that  it  is  evidence  of  declarations  made  by  per- 
fons  who  had  not  any  intereft  at  the  time  for  making 

{#)  3  r. A  709.  {})  mi  71^  M  X4  S^A  3»7.  n- 

Z  z  4  themj 
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1813.        them,  upon  a  fubjeA  which  from  its  nature  VfSis  in 
^jf^^       dition.    Therefore  in  NicboUs  v.  Parker  {a)  it  was  rt* 
Main/i        ceived    upon   a    queltion    of   boundary  between  two 
pariihes  and  manors;  and  it  is  underftood  to  be  dw 
uniform  pradice  of  the  Court  of  Exchequer,  to  admit  it 
upon  queftions  of  modus,  without  regarding  the  dif* 
tindion  whether  the  modus  pervades  a  whole  parifli  or 
afiefks  a  particular  farm  only  [b)*    It  has  alfo.been  die 
praAice  of  the  northern  and  weftem  circuits  to  admit 
It:  at  the  Bodmin  fummer  ai&zes  18 12,  cor.  Graham  8.9 
Sir  jt.  MoUfwortb  v.  Brunei  the  plaintiff,  offered  evidence 
of  reputation  as  to  the  boundaries  of  a  manor^  which 
was  received ;  and  the  plaintiff  had  a  verdiA,  and  no 
application  was  afterwards  made  for  a  new  trial.    So  in 
Stanley  v.  White  (f),  upon  an  iffue  whether  certain  trees 
were  the  freehold  of  the  plaintiff  or  the  defendant^ 
hearfay  evidence  was  received  at  the  trial  at  Che/leri  and 
this  Court,  upon  a  motion  for  a  new  trial,  did  not  dif« 
approve  of  it ;  and  yet  a  right  of  a  more  private  nature 
than  that  can  hardly  be  conceived.    Here,  it  may  be 
obferved,  the  queftion  relates  to  a  right  vAiiA  con- 
cerns an  aggregate  body  of  perfons,  and  partakes  of 
the  nature  of  a  public  right ;  a  fordori,  therefore,  the 
evidence  was  admiilible  in  luch  a  cafe. 

Lens  Serjt.  and  Bayly ^  contrilf  contended,  npoA  the 
laft  pdnt,  that  it  had  been  treated  as  if  the  admiiSon  c^ 
hearfay  was  a  general  rule  of  evidence,  and  not  ah  ex- 
ception to  die  general  rule  \  whereas,  on  tbd  contrary, 
die  general  rule  is  that  hearfay  evidence  is  net  ad- 
miffiblej  and  its  admiffion  in  any  inftance  is  only  by 


fr>i4£*/,35a. 
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W9LJ  of  excefrtlon.  Now  the  exception  is  that  on  gene*  1813. 
nl  points  and  matters  which  concern  the  public  fuch  " 
evidence  is  admifEbk  j  and  the  principle  on  which  that  ^gait^t 
exception  is  founded  feems  to  be  that  in  fuch  matters 
all  mankind  is  interefted  in  preferving  the  evidence.  In 
all  the  inftiances  cited,  where  the  evidence  has  been  re- 
ceivedy  it  will  be  found  that  they  either  involved  que£> 
tions  of  public  right,  or  in  fome  degree  partaking  of  a 
public  right.  Under  this  head  may  be  claffed  the  boun* 
daries  of  pariftes  or  manors,  which  arc  more  or  lefs 
of  public  c<mcem,  and  are  frequently  detejmined  by  a 
kind  of  lex  loci  pervading  thofe  di(lri£ls«  Perambula- 
tions are  made  from  time  to  time,  and  the  remembrance 
of  them  is  preferved  in  a  large  body  of  perfons  by 
tradition'  from  one  to  the  other.  Manors  alfo  have 
psblic  courts  in  which  the  rights  and  cuftoms  of  thofe 
manors  are  publicly  difcufled  and  recorded.  Perhaps 
the  cafe  of  a  modus  is  fui  generis ;  it  has  been  con- 
fidered  in  all  its  relations  as  a  matter  affefbing  the  eccle* 
fiaftical  eftabltibment :  but  there  is  no  reafon  for  de- 
parting farther  from  the  general  rule  upon  an  authority 
whicb»  if  not  doubtful^  is  at  lead  anomalous.  The  law 
iamany  inftances  diftinguiihes  between  cuftom  and  pre* 
fcription,  it  permits  one  tenant  claiming  under  the  fame 
prefcription  that  another  tenant  claims  to  be  a  witnefs 
in  fiipport  of  that  prefcription,  but  not  in  Support  of 
die  fame  cuftom.  The  true  criterion  then  as  to  the  ad« 
miiEbility  of  evidence  of  reputation  feems  to  be  that  which 
was  laid  down  by  Lord  Kettyon  in  Momuood  v.  W^oed, 
and  was  afterwards  s^eed.  ta  by  him  in  Reed  v.  Jack" 
(in  (a)  \  and  the  &me  was  adopted  at  niG  prius  in  Cl^tbUr 
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^*'3>        w.Cii^mam{m).    The  eyidenoe  in  StatUey  r.  fTiki  was 

^,^^,        not  admitted  as  reputation,  but  as  explanatory  of  an  a£t 

^«/«/        done  by  the  tenant  in  pofieflion  of  the  premifes  claimed 

by  the  defendant  in  derogation  of  that  claim.    In  this 

cafe  the  claim  is  confined  to  a  prefcziptive  right  be* 

longing  to  the  individual  owner  of  the  G^wjk  tene* 

*  ments,  which  is  ftriAly  a  matter  of  private  prefcrip* 

lion.    It  is  therefore,  in  fuch  cafes,  better  to  adhere 

to  the  general  rule,  than  by  relaxing  it  Xo  let  in  a 

Cpecias  of  evidence,  which  is  at  all  times  vague  and 

inconclafive« 

Lord  Ellsnborouoh  C.  J.  The  admiflion  of  hear* 
fay  evidence  upon  all  occafions,  whether  in  matters  of 
t>uUic  or  private  right,  is  fomewhat  of  an  anomaly,  and 
forms  an  exception  to  the  general  rules  of  evidence. 
The  queftion  here  is  whether  this  is  a  cafe  of  a  public 
te  merel]r  private  right ;  and  fuppofing  it  to  be  merely  a 
private  right,  whether  according  to  the  habit  and  prac- 
tice of  the  circuit  on  which  it  was  tried  reputation  can 
be  received.  - 1  confiefs  myfelf  at  a  lofs  fully  to  undcxw 
ftand  upon  what  principle,  even  in  matters  of  public 
right,  reputation  wns  ever  deemed  admiflible  evidence. 
It  is  faid,  indeed,  that  upon  queftions  of  public  right 
all  are  interefted,  and  muft  be  prefumed  cooverfaajt 
with  them ;  and  that  is  the  diftin£iion  taken  betweea 
public  and  private  rights :  but  I  nuift  confiefs  I  have  not 
been  able  to  fee  the  force  of  the  principle  on  wbicli 
that  diAtn£kion  is  founded  fo  dearly  as.  others  have 
done,  though  I  muft  admit  its  exiftence ;  and  it  Jias  not 
))een  controverted  in  argument  to-day»  that  in  the  calis 

of 
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of  public  rights  reputation  is  to  be  received  in  eyidence. 
As  to  the  nature  of  the  right  in  queftion^  I  think  it 
majr  be  faid  in  fomo  fenfe  to  partake  of  the  nature  aiainft 
of  a  public  right :  although  one  individual  only  Hands  S'arwc, 
upon  it  in  this  inftance,  yet  it  is  underftood  that  ther6 
are  others  (landing  in  pan  jure  with  the  defendant; 
therefore  it  may  be  coiifidered  in  this  view  as  a  quef-* 
tion  between  the  plaintiff  and  a  multitude  of  perfons ; 
though  in  other  v'ews  perhaps  it  is  hardly  fair  fd  to 
confider  it^  where  the  record  Ihews  it  to  be  a  queftion 
between  individuals  only,  and  not  between  amaltitude 
of  litigants.  As  to  thofe  cafes  where  the  evidence  of 
j^rambuhtions  is  admitted,  it  is  certainly  in  tbe'  nature 
of  hearfay  evidence  not  of  particular  afts  done,  ai  that' 
Aich  a  turf  was  dug,  or  fuch  a  poft  put  down  in  a  psfiv 
ticular  fpot;  for  that  would  amount  to  etidence  of 
Ownerihip ;  but  it  is  evidence  of  the  ambit  of  any  par* 
ticular  place  or  pafifli,  and  of  what  the  perfons  accom- 
panying  th6  furvey  have  been  heard  to  fay  and  do  UpOA- 
fuch  occafions.     Reputation  is  in  general  weak  evi*  ^ 

dence ;  and  when  it  i?  admitted,  it  is  the  duty  of  the 
Judge  to  imprefs  on  the  minda  of  the  jury  how  Ittde 
conclufive  it  ought  to  be,  left  it  (hould  have  more  wei^ 
with  them  than  it  ought  to  have.  It  is  ftated  to  be 
the  habit  and  practice  of  different  citcutts  to  admit  this 
fpecies  of  evidence,  upon  fuch  a  queftion  as  the  prefent. 
That  certainly  cannot  make  tbe  kw,  but  it  ihews  a( 
leaft  from  the  eftabliflied  praAice  of  a  large  1>nmefa  of 
the  profeffion,  and  of  the  Judges  who  have  prefided  'at 
various  times  on  thofe  circuits,  what  the  piefailiiig 
dpinion  has  been  upon  this  fubjeft,  amongft  fo  large 
a  clafs  of  perfons  interefted  in  the  due  adminiftration  of 
the  law.    It  it  ftated  lo  have  been  Ae  praAice  both 

•f 
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i8t^        of  tfhe  northern  and  weftern  cirquits.    My  learned  pre'^ 
■  deceflbr.  Lord  Kfnyon^  certainly  held  a  diflFerent  opW? 

ax^nft  nion  >  Ae  praAice  of  the  Oxford  circuity  of  which  he 
was  a  member,  being  different ;  but  he  feems  to  have 
entertained  that  opinion  at  to  rights  purely  of  a  private 
nature,  and  not  afie£ling  in  any  way  a  public  intereft. 
In  the  prefent  cafe  I  am  not  prepared  to  fay  that  the 
learned  Judge  did  ^oqg  in  admittbg  this  evidence; 
i\  is  probable  that  I  ibpuld  hav^  admitted  it  myfi^lf. 
Therefore  I  am  not  prepared  to  fay  that  there  Ihould  be 
a  new  trial,^ 

Le  Blanc  J.  I  rather  think  that  this  evidence  was 
properly  admitted.  The  obje£lion  taken  upon  the  evir 
dence  arifes  principally  out  of  the  examination  pf  two 
witnefles,  the  Qrft  of  whpn^  fpeaks  as  to  having  heafd  his. 
Either,  yflxp  was  dead,  fay,  that  the  occupiers  of  the  two. 
meffuages  called  Lov^  G^uifi  had  the  right  of  tiUage 
ever  the  common,  and  that  no  one  elfe  had  \  and  the  other 
witnefi  fpeaks  to  the  iame  effed.  There  are  other  parts 
•f  the  evidence,  where  the  witnefles  depofe  to  what  de^ 
ceafed  perfons  faid  at  the  time  when  this  right  of  tillage 
was  exercifed.  The  queftion  arofe  upon  a  claim  of  m 
prefcriptive  right  of  common;  fuch  a  right  as  the  party 
alleged  to  have  exifted  beyond  the  time  of  legal  memory  i 
and  ifhe  queftion  is  how  that  right  is  to  be  proved.  Firft, 
it  is  to  be  proved  by  a£is  df  enjoyment  within  the  period 
of  Ihring  memory.  And  when  that  foundation  is  laid, 
then  inafmuch  as  there  cannot  be  any  witnefles  to  fpeak 
to  a&s  of  enjoyment  beyond  the  time  of  living  memory, 
evidence  is  to  be  admitted  from  old  perfons,  (not  any 
old  perfons,  but  perfons  iiiiio  have  been  converCmt  with 
Ibe  (leighbourhood  where  the  mt^^  Ues  qyer  wbiph  th/Q 
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particular  right  of  coitomon  is  claimed,)  of  what  thej       1813. 

have  heard  other  perfonsi  of  tlie  fame  neighbourhood, 

who  are  deceafed,  fay  refpefling  the  right.    Thus  far  it  is        «/m»^ 

Sfakki* 
evidence  as  applicable  to  this  prefcriptive  right,  it  being  a 

prefcrigtion  in  which  others  are  concerned  as  well  as  the 
perfon  claiming  it }  becaufe  a  right  of  common  is  to  a  ' 
certain  degree  a  public  right.  And  the  only  evidence  of 
reputation  which  waa  received  was  that  from  perfons 
conneded  with  the  di(tri£):.  In  the  fame  manner  in 
queftions  of  pedigree,  although  they  are  not  of  a  public  * 
nature,  the  evidence  of  what  perfons  conne&ed  with  the 
family  have  been  heard  to  fay,  is  received,  as  to  the  ftate  of 
that  family.  In  like  nunner  alfo  upon  queftions  of  boun- 
dary, though  the  evidence  of  perambulations  may  be  con-^ 
Cdered  to  a  certain  degree  as  evidence  of  an  exercife  of  the 
right,  yet  it  has  been  ufual  to  go  further  and  admit  the; 
evidence  of  what  old  perfons  who  are  deceafed  have  been 
heard  to  fay  on  thofe  occafions.  The  rule  generally 
adopted  upon  queftions  either  of  prefcription  or  cuftom 
is  this,  that  after  a  foundation  is  once  laid  of  the  right  by 
proving  ^&s  of  ownerfliip,  then  the  evidence  of  reputa* 
tion  becomes  admii&ble,  fuch  evidence  being  confined  to 
what  old  perfons  who  were  in  a  fituation  to  know  what 
thefe  rights  are,  have  been  heard  to  fay  concerning  them. 
*rhe  iflue  here  was  on  the  prefcriptive  right  of  common, 
'and  the  evidence  admitted  was  as  to  a  right  derogatory 
to  that  prefcriptive  right ;  which  muft  be  governed  by 
the  fame  rules. 

•  « 

Batlbt  J.    I  think  die  evidence  of  reputation- was 

properly  admitted.    In  cafes  of  preficription^  winch  muft 

have  originated  beyond  the  time  of  legal  memory,  and  of 

which  it  as  impoSbk  to  eftaUifli  the  claim  by  evidence 

of 


•Snmki. 
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•rSfj.  t>£  tfie:gnmt,  reputation  (terns  to  be  admiffible^  and  there- 
*"^~  fore  for  that  realbn  when  inftancea  have  been  adduced  to 
«r«t^  fliew  the  exercife  of  the  right  claimed,  it  is  ufual  to  admit 
it.  But  it  is  not  neceflary  to  go  that  length  to-day }  becaulic 
this  evidence  falls  within  the  inftances  put  and  agreed 
to  by  my  brother  Lau;  viz.  that  it  is  evidence  which 
cefert  to  the  lex  4oci,^  or  to.the  mode  in  which  a  parn-> 
.<ttlar  diftri^l  ia  to  be  ufed,  and  to  what  is  the  generd 
:right  as  it  concerns  a  multitude  of  perfons  within  that 
:idiftrift.  Here  is  a  common  of  confiderable  extent,  on 
•which  it  is  admitted  that  a  number  of  perfons  have  a 
.light  to  turn  on.  vllie  queftion  is,  how.  that  nttnd>er  of 
.perfbna  is  eatitled  to  ufe  it.  If  the  pbintifiii.  oodd  efta- 
»bUfii  their  right  tatSi  the  commm  in  the  ^iray  plouled, 
dhofe  perfons  woidd  have  only  a  qualified,  right  fubje^  to 
.an  oppofing  right,  wluch  in  many  inftancea  would  de* 
,prive  them  of  the  enjoyment  of  their  right ;  and  there* 
Jbre  it  feems  to  fall  within  the  diftin£lion  bid  down  by 
.my  brother  Ltns.  I  take  it  that  where  the  term  puUie 
.tight  is  ufed,  it  does  not  mean  public  in  the  literal 
.fenfe,  but  is  fynonimous  with  general}  that  is,  what 
.concerns  a  multitude  of  perfons.  Now  this  is  a  general 
right  exercifed  by  a  variety  of  perfons,  though  not  a 
public  right  of  common. 

.  t> AMTXEa  J.  In  all  cafes  where  reputation  .is  admifted 
.in  evidence,  it  is  neceflary  to  lay  a  foundation  for  its  ad* 
million  by  firft  proving  an  exercife  of  the  right ;  for  that 
lets  in  reputation.  In  public  rights  it  is  not  difputed 
that  reputation  iaadmtflible^' and  that  it  has  been  ex« 
feuded  to  other  rights  which  cannot  be  ftriAly  called 
.public,  fuch.as  manors,  parities,  and.  a  modus,  wbidi 
.comes  theionfereil  io<tbiaasfe*    Thai^  ftriAlj  fyfaldofip 
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is  a  private  right,  but  has  been  confidered  as  public,  at        ^iiQ. 
it  regards  tjie  admiflibiUty  of  this  fpecies  of  evidence,  ' 

becaufe  it  »SeAs  a  large  number  of  occupiers  within  a        tfaU/t 
diftri£l.     Here  a  private  right  is  claimed  by  an  indivi-       Sf  aim.  ' 
dual,  that  is,  a  right  of  common  over  an  extenGve  wafte,   > 
over  which  many  others  have  the  fame  right,  every  year 
and  at  all  times  of  the  year;  and  tins  is  oppofed  by 
(hewing  a  right  of  tillage,  and  inclofure  for  that  purpofe  ; 
which  is  fo  far  an  abridgment  of  the  general  right  of  the 
whole  body.    We  know  it  is  frequent  in  the  Weft  of 
England  for  almoft  every  perfon  to  have  a  right  of  com- 
mon in  refpe£l  of  his  tenement:  if  then  any  individual   • 
has  a  right  which  tends  to  abridge  the  right  of  the  whole 
neighbourhood,  the  evidence  of  reputation  is  admiflible. 
Tint  is  analogous  to  the  cafes  of  a  modus,  and  of  the  - 
boundaries  of  parities  and  manors ;  and  I  know  the  evi- 
dence has  been  generally  received  on  the  Weftem  Circuit. 
There  may  be  particular  cafes  where  it  would  be  difficiflt 
to  prefs  It }  as  in  the  inftance  of  a  mere  private  right  of 
way  claimed  over  a  particular  field }  perhaps  this  diffinc* 
tion  might  not  apply.    But  here  the  right  claimed  goes  to 
abridge  the  rights  of  all  die  perfons  concerned  over  a 
large  diStnGt  of  common,  and  therefore  I  think  this  evv^ 
dence  is  admiffible. 

Rule  diichatg^ 
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rriiij,  GooDllioHT,  on  the  feveral  Demifes  of  J.  Re  vell, 

S.  Revell.  R.  Cock,  and  of  J.  Steele,  again/l 
Mary  Parker  and  Others. 

DeWf^of  teftt-   p^JECTMENT,  tried  at  the  laft  fummer  affixes  for 
hoofcs,  held  for  the  county  of  Devon^  before  Chambrt  J.     Verdi6fc 

aW^  to  yl'rk  ^^^  ^^^  plaintiff  upon  the  demife  of  J.  Steele,  fubjea  to 
ltd  bm^fic  ra    ^^  opinion  of  the  Court  upon  the  following  cafe : 
hUatuiniog  jfruHam  Rowe,  being   poffeffed   of  five  houfes   and 

thtt  hU(t)ie  tenements  in  Eafl  Stonehoufe,  held  by  him  for  the  refidue 
tectflkNiid  pa/  of  certain  terms  for  99  years  determinable  on  three  lives 
rent^dTo-  tefpeftivcly,  with  a  covenant  from  the  leffor  to  renew  on 
w^^tlie  ftme  ^^J^^**^**  ^^  *  ^^^  certain,  by  his  will  dated  the  5th  of 
fron  time  to  September  1 8 10,  devifed,  «<  Item,  I  give  and  bequeath  to 
that  parpofe  to  Jebn  Tbmuu  Steele^  fon  of  John  Steele  (the  leflbr  of  plain* 
ltc,andairo  \  tiff)  sU  thofe  five  meffuages  or  dwelling-houfes,  &c.  to 
tniAea  to^rc^     ^"d  foT  his  own  ufe  and  benefit  on  liis  attaining  hii  age 

dtrin  *'ihe  mU  ^^  *^  y^^'»  "P®**  ^"^"^  **^  ^^"i  "^^  truftees  herem- 
nority.the     •    ^^^  named  (hall  pay  and  perform  the  rents  and  cove- 

mainteiMoce  of  x^   ^  « 

the  infaot  to  be^  nauts  on  the  leffees  part  and  behalf  to  be  performed,  and 
with  liberty  to  ^  renew  the  fame  from  time  to  time  as  occafion  (hall  re^ 
th^  hwrJ^Sr-  ^WCf  and  for  that  purpofe  to  make  fuch  furrender  of 
ingtheminoritjr  ^  jgafe  fo  to  be  renewed  as  fliall  be  requifite  and  necef- 

paying  rent  to  ^ 

the  tnidect,       fary  in  that  behalf,  and  out  of  the  rents,  iffues,  and  pro- 

&c,:  Held  that         ^  ,         '      ,  »  »  r 

this  was  ip  ef*  fits  of  the  faid  premifes  to  raife  fuch  money  as  fliall  be 
the  trvftect  fufficient  for  paying  the  feveral  fines  and  other  nectflary 
ii^t!f,  witiTa*  charges  pf  renewing  the  faid  leafe  from  time  to  time,  and 
d«to7!r!S!  ^^y^^  thereunto,  and  alfo  to  permit  and  fuffer  my 
the  infant ;  and  bruftees  to  receive  the  rents  and  profits  of  tlie  faid  feveral 

that  the  in-         ^  * 

tereftof  Jlf.A 

eeafed  oa  the  49i|th  of  7.  T.  5.  beCDre  fti« 

6  houfet 
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houfes  during  the  minority  of  the  faid  /•  7.  Stedi,  and  the        1813. 
maintenance  and  fupport  of  the  faid  /.  T.  Steele  during 
his  minority  to  be  taken  ^d  paid  out  of  the  tents  and 


GooBRtaiiT 


profits  of  the  faid  houfes."  And  after  making  feveral  an/otbcri 
bequefts  to  Mary  Parker  (the  defendant)  he  dire£led^ 
w  And  if  the  faid  M.  Parker  fliould  wifli  to  keep  the  five 
mefluages  or  dwelling^houfes  and  premifes,  with  the 
appurtenants^  as  lodging-houfes,  at  the  rate  of  80/.  per 
annum^  and  pay  and  difcharge  all  rates^  taxes»  and  impo-^ 
fitit^is,  and  alio  to  keep  the  premifes  in  good  repair 
during  the  minority  of  the  faid  /.  T.  Steele,  fhe  may  be  at 
liberty  fo  to  do  by  paying  the  faid  rent  to  the  (aid  trufteet 
hereinafter  named,  and  alio  by  paying  the  (aid  taxes,  or 
I  ^otherwtfe  fhe  is  to  deliver  up  the  feveral  premifes  to  my 
faid  trufteet  within  three  months  after  my  deceafe.*^ 
The  teftator  then  gave  to  his  truftees  feveral  other 
houfes,  with  the  appurtenants,  to  be  fold  for  the  pay^ 
ment  of  all  lus  juft  debts,  &c.  and  appointed  J.  Revell^ 
and  S.Revell,  (two  of  the  leflbrs  of  the  plaintifi^)trofteei 
of  his  will,  and  Mm  Parker,  his  fole  executrix*  Tbt 
teftator  died  fo  poflefled  as  afore&id,  without  having 
altered  or  revoked  his  will,  and  the  defendut  M*Pather% 
proved  the  fame,  and  took  pofleflion  of  the  premifes  in 
queftion,  and  ftill  holds  part  thereof,  the  other  defend- 
ants being  in  the  pofiefiion  of  the  remainder,  and  claim^ 
ing  under  her.  iif  .  Parker  aiTented  to  the  bequefts  ia 
the  will,  and  in  Jofiuary  181 1  J.T.Steele  died  an  in* 
fant,  and  would  not  have  attained  the  age  of  21  If  he 
had  been  ftill  living,  and  in  the  April  following  hit 
father  /•  Steele  (one  of  'the  leflbrs  of  the  plaintiff)  ob- 
tained letters  of  adminiftration  of  his  peiTonal  eftate 
and  effedis,  and  is  at  prefent  his  perfonai  reprefenta- 
tive. 
Vol.  L  3  a  Thte 


GOODRIOHT 

agMufl 
Parker 
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The  queftions  for  the  opinion  of  tlie  Court  are,  whe- 
ther in  the  events  that  have  happened  the  faid  J.  Stede, 
or  the  faid  J.  Revell  and  5.  Revell^  in  truft  for  his  ufe 
and  benefit,  is  or  are  entitled  to  the  premifes  in  queftion ; 
if  the  opinion  of  the  Court  ~(hall  be  in  the  affirmative, 
the  judgment  is  to  ftand,  if  otherwife,  a  nonfuit  is  to  be 
entered. 


Baylj^  for  the  plaintifi^  contended  that  under  tins  de* 
vife  the  whole  of  the  teftator's  intereft  pafled  to  the  in- 
fant, and  nothing  but  a  bare  power  was  given  to  the 
truftees  \  and  he  cited  feveral  authorities  [a)  to  fhew  that 
a  man  may  give  a  power  to  a  ftranger,  which  is  naked 
and  collateral,  and  not  annexed  to  any  eftate.  But  if  it 
fhould  be  deemed  neceflary,  for  eflFeduating  thefe  trufts, 
that  the  truftees  (hould  take  the  legal  eftate,  in  that 
cafe  he  faid  it  was  a  devife  to  them  till  the  infant  at- 
tained ai,  remainder  to  the  infant;  which  remainder 
vefted  in  him  immediately,  without  waiting  for  his  at- 
taining that  age  y  and  in  fupport  of  this  he  cited  Bvra" 
Jht/%  cafe  (*),  GoodtitU  v.  Whitby  (r).  Doe  v.  Lea  {i). 
And  this  was  a  ftronger  cafe  for  holding  that  the  party 
took  a  vefted  remainder  than  the  cafes  cited,  becanfe  in 
thofe  cafes  there  was  an  exprefs  devife  to  the  truftees 
before  the  devife  to  the  infant,  whereas  here  the  whole 
is  given  in  the  firft  inftance  to  the  infant,  and  the  eftate 
of  the  truftees  is  by  implication  Only.  As  to  the  intereft 
of  M.  Parker^  (the  defendant)  he  contendec^  that  it  de- 
termined on  the  deceafe  of  the  infant.    This  was  not  a 


(tf)  Bro,  Ahr.  Ttftamem^  fh  ai^    Ctm.  Dig.  til.  Pbhr  A.  i.    a  Frafc 
350.    Sayle  V.  Freeland.  - 
(b)  3  Hff.  19.  a.  (f)  X  Burr,  aaS.  (i)  3  T.  A  41. 

devife 
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devife  to  the  truftees  of  fuch  a  nature  as  muft  be  in- 
tended to  give  them  an  eftate'for  fo  long  a  time  as  the. 
infant,  if  he  had  lived,  would  have  attained  the  age  of  2X ; 
and  M*  Parker  was  to  pay  rent  to  the  truftees  during  the 
time  {he  was  to  be  permitted  to  keep  the  houfes  \  confe- 
quently  her  intereit  was  not  to  continue  longer  than  that 
of  the  truftees.  Upon  this  point  he  cited  Lomax  v. 
Holmeden.  [a\ 

Gafelee  cbntr^,  admitted  that  the  remainder  vefted  in 
the  infant  upon  the  teftator's  death,  but  took  this  dif- 
tinAion,  that  in  the  cafes  cited  there  were  words  of  in- 
heritance,  whereas  here  the  devife  is  to  the  infant,  with* 
out  any  words  of  inheritance  \  and  therefore,  though  it 
might  veft  in  him  immediately,  it  would  not  take  eSeOt 
on  his  death,  until  the  time  when  he  would  have  at- 
tained a  i.  At  all  events  the  title  of  M.  Parker  was  not 
to  be  defeated  until  that  period. 


69% 

goodrigbt 

Parkxs  ^ 
and  Othc'ri. 


Lord  Ellbnborough  C.  J.  faid  that  here  the  truftees 
were  not  only  to  pay  rents  and  perform  covenants,  but 
to  renew  from  time  to  time  and  for  that  purpofe  to  fur- 
render,  which  did  not  well  accord  with  the  argument 
of  their  having  a  mere  power  only.  But  on  the  other 
points  his  Lordfliip,  after  referring  to  Hanfon  v.  Gra^ 
ham  {})  in  which  moft  of  the  cafes  were  conCdered,  faid 
that  the  prefent  devife  was  in  effefl  a  devife  to  the  truf- 
tees till  JTT.  Steele  attained  the  age  of  ai,  remainder  to 
/•  7.  Steele^  in  which  cafe  the  remainder  vefts  prefently  \ 
and  if  it  vefts  fox  one  purpofe^  it  does  fo  for  all«     As  to 


C«)  3P.ir11w.17c, 


3  A  a 


the 
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the  title  c»f  M.  Parkir^  (be  wa»  to  pay  «ent  tp  thetaf* 
^  tees,  and  of  courfe  her  intereft  could  not  be  ifttcnbA 

jidh^        to  hft  bejfond  the  time  fhe  was  to  pav  tent, 
tad  Others.  Per  Curiam,  »     Judgment  for  the  plabtift 


*J^»  SiMPsoK  tf^^/;;/^  Hanley  and  Another. 

The  defendant  HTHE  defendant  Hanliy  had  obtained  judgment  agatnft 
eliUr^fatit.  ^  the  phintiff  in  the  Common  Pleas  for  60/.  ddb^ 
^n'^^'ir.^^''  and  26/.  6s.  cofts,  and  had  taken  him  in  execution  under 
ufifeTa"'  h!ft  ^  ^"^^  WToni^y  iflue^  out  of  this  court,  upon  which  the 
him  in  this         plaintiff  brouffht  an  a£lion  in  this  court  for  falfe  imprifoo- 

caurt  00  his         '^  .    «    •  r 

•cknowledjring  meut,  and  recovered  againft  the  defendant  50/.  dama^esy 

the  amount  ^'  ^^  ip'*  1^*  ^o^^    Afterwards  the  defendant  took  the 

mTn"  obtained  P"*"*^  '^  execution  by  a  proper  writ  ifliied  out  of  th^ 

wrai^nft  th  ^^'  common  pleas,  and  the  plaintiff  being  ftitt  in  cuftody  under 

plaintifrfora  that  writ,  a  rule  nifi  was  obtained  for  the  defendant^ 

although  he  '  why  upon  hi»  (the  defendant's)  acknowledging  fiuisSsic* 

tiflPin  liSi^f  tion  for  <^.  ios.$  in  the  cauie  in  the  Common  Pleas  he 

^^^^iZnl  ^^^^  ^^  ^  ^^  ^^^  ^^  ^^^^  iatisfaOioa  upon  the 
judgment  roll  in  this  court. 

'Marryat  fhewed  caufe,  and  contended  that  the  plain- 
tiff  by  remaining  in  execution  upon  the  judgment 
againft  him  in  C.P*  was  difcharged  by  law  from  that 
judgment,  having  made  fati8fa£tion. 

Heath,  in  fupport  of  the  rule,  relied  on  Pemcoek  t. 
Jefferj.  [a) 

Daicpier 
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Dampicr  J.  (the  only  Judge  in  court)  faid  that  the 
cafe  dted  was  precifely  in  pointy  and  therefooehe  con- 
fidered  himfeif  bound  by  it«  and  made  the 

Rule  abfoltt(e. 
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The  King  again/i  The  MaycM-,   Burgeflee,  and  sa»rJ^, 
Commonahy  of  Carmarthen.  ^"*  ^^ 

I^ANDAMUS.     The  writ  recited  that  by  letters  Where  «chiiw 

patent  (27  July,   1764.)  the  borough  of  Cannar^  IVt^'Xr 

$keH  was  incorporated,  and  that  it  was  ordained  that  no  ftould^be  T^* 

pstiaa  ibottld  be  a  burgefs  except  fuch  perfon  as  for  titled  to  be 

tjme  years  preTioufly  10  bis  apphcation  to  become  a  reOed  that  thef 

burgefSf  bad  been  feifed  of  a  freehold  for  life^  or  fome  appi  cation Iror 

greater  eOate,  of  the  yearly  value  of  4/.,   or  feifed  of  lir^jr^^S^a;? 

land  which  had  come  to  him  by  defcent,  or  marriacret  ~""»®»**jy.«» 

,  *    'f  certMm  in 

or  who  had  been  an  apprentice  for  feven  years  with  a  "ch  year,  and 

burgefs,  fo  as  fuch  perfon  did  majce  application  for  that  and  then  m^ke' 

purpoie  to  the  mayor  and  commonalty  of  the  borough  p^f  of  their 

cnMofiday  next  Sifter  Micbae/mas  in  each  year,  and  at  JndTlndJ?.' 

no  otbtr  time,  and  fo  as  fuch  perfon  did  then  before  the  claiming  to  be 

admitted  bor* 

{aid  mayor  and  commonalty  make  due  and  legal  proof  geOes,  made 

of  his  qualification,  and  that  upon  fuch  proof  fuch  per-  the  mayo"aiul 

commonalty 
oD  the  charter 
day,  and  offered 
to  make  due 
and  legal  proof 
•f  their  qoiUficatioitt,  but  their  applications  were  iiot  heard»  nor  their  proofs  received, 
on  account  of  the  time  haviiig  been  fpent  in  other  bufinefft;  the  Court  granted  a  man. 
damm  *o  the  mayor  and  ci>innonalty  toonter  an  adjournmeat  to  a  lubfeqoent  day,  and 
then  to  hold  a  meeting,  and  icceine  and  examine  fuch  proofs,  &c. :  aad  a  return  to  fuch 
mandamus  that  it  was  impollible  for  A,  and  i?.,  before  the  expiration  of  the  charter 
day,  to  make  doe  and  legal  pi  oof,  &c.,  accoiding  to  the  intent  of  the  charter,  by  tcafoa 
•f  the  day  being  con'Dmtd  in  the  neccflary  bufiueis  of  the  l^orough,  and  that  the  mayor 
and  commonalty  were  not  authoiizc^l  to  hear  iiich  psoof  00  any  oUicr  than  the  diarter 
4»y}  &c.y  wif  held  ill  and  qoalbed. 

3  A  3  faid 


fon  ihould  be  admitted  a  J)urgefs  at  the  next,  or  any 
fubfequent  fortnight  court,  to  be  holden  in  and  for  the 


69t  CASES  IN  TRINITY  TERM 

1 8 13.        faid  borough,  after  fuch  day  on  which  he  fliould  make 

"  his  claim:  and  alfo  recited  that  on  Monday  next  after 

The  IfdiN  fl 
t^MMft         Michaelmas  then  laft  paft,  the  mayor  and  commoaalty 

^^of  ^^'^     tad  affembled,  in  order  to  tranfad  the  bufinefs  of  the 
Ca&ma&tbkit.  borough,  and  (inter  alia)  to  receive  the  applications  of 
perfons  claiiuing  to  be  entitled  to  their  admif&ons  as 
burgefles,  and  to  hear  and  examine  the  proofs  made  by 
,  fuch  perfoiis,  and  that  Th<mias  Davies  and  others,  claim- 

ing to  be  admitted  as  burgefles,  made  application  for 
that  purpofe,  and  ofR?red  to  make  due  and  legal  proof 
of  their  qualifications,  but  by  reafon  of  the  time  fpent  by 
the  mayor  and'  commonalty  in  other  bufinefs,  their  ap- 
plications were  not  then  heard,  nor  was  their  proof  re- 
ceived, whereupon  it  became  the  duty  of  the  mayor  and 
commonalty  to  adjourn  the  meeting  to  fome  other  con- 
venient day,  for  the  purpofe  of  receiving  fudi  proof, 
and  hearing  and  determiqing  fuch  applications,  and  to 
caufe  fuch  adjournment  to  be  duly  entered  on  the  re- 
cords of  the  borough ;  yet  that  the  mayor  and  com- 
monalty not  regarding  their  duty,  omitted  fo  to  do. 
The  writ  then  commanded  the  mayor  and  commonalty  to 
enter  an  adjournment  to  fome  fubfequent  convenient  day, 
and  on  that  day  to  hold  a  meeting  and  receive  and  examine 
the  proof  offered  by  Davits  and  the  other  applicants;  and 
to  hear  and  determine  the  matter  of  fuch  applications. 

The  corporation  returned,  that  by  reafon  of  the 
whole  of  the  day  being  confumed  in  the  neceflary 
bufinefs  of  the  borough,  and  in  hearing  and  inveftigatii:^ 
the  proofs  of  the  perfons  claiming  their  admiflions  .as 
burgeffes,  it  became  and  was  impoffible  for  Davies^zai 
the  other  perfons,  before  the  expirattdn  of  that  day,  to 
make  due  and  legal  proof  of  their  qualifications,  accord- 
ing to  the  true  intent  and  meaning  of  the  letters  patent : 

and 
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and  they  farther  returned^  that  by  the  letters  patent  no        i8i3. 

perfon  can  be  lawfully  admitted  and  fwom  a  burgefs        ■ 

of  the  borough,  unlefs  fuch  perfon  (hall  make  appUca->        agatHft 

tion  on  Monday  next  after  Michaelmas,  and  at  no  anther     '^^^^^^^^ 

time,  and  then  and  there  make  due  and  legal  proof  of  his  CAiitAti  mbn. 

qualification :  and  that  the  mayor  and  commonalty  are 

not  by  the  letters  patent  authorized  to  hear  fuch  proof 

on  any  other  day  than  the  day  laft  aforefaidy  nor  to  ^ 

make  any  adjournment  from  that  day  to  any  other  day, 

for  that  purpofe }  nor  is  any  perfon  entitled  to  be  ad- 

mitted  a  burgefs,  whofe   qualification  ihall  be  proved 

at  any  other  time  fave  and  except  the  Monday  after 

Michaelmas,  which  day  is  the  day  exclufively  appointed 

for  that  purpofe  by  the  faid  letters  patent ;  and  for  thefe 

reafons  they  fubmitted  that  the  mayor  and  commonalty 

cannot  enter,  or  caufe  to  be  entered,  on  the  records  of 

the  faid  borough,  an  adjournment  of  the  faid  meeting  or 

aflembly  fo  holden  on  the  Monday  next  after  Michaelmas 

lafl  paft,  to  any  fubfequent  day,  nor  at  any  fubfequent 

day  hear  and  examine  the  proofs  which  may  be  offered 

by  the  faid  '  T.  Davies^  and  the  faid  other  perfons  whofe 

applications  to    be   admitted  as   aforefaid,   were  made 

upon  the   faid  Monday  lafl  mentbned,  and   not  then 

heard. 

Aiiott,  for  the  profecutors,  fubmitted  that  as  the  re- 
turn did  not  deny  the  qualifications  of  the  profecutors, 
the  only  queflion  was  whether  upon  the  conflruftion  of 
this  charter,  if  the  whole  of  the  charter-day  be  occupied 
In  the  bufinefs  of  the  charter,  without  the  means  of 
bringing  it  to  a  concIuGon,  the  corporation  has  power  to 
adjourn  to  another  day,  or  whether  the  parties  making 
^eir  claims  muft  wait  until  another  year.  He  infifted 
3  A  4  upon 
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1813.     •       Lb  Blanc  J.  (a)  Th^re  is  no  doubt  diat  a  peremptory 
*-"*-*        mandamus  ought  to  go.     The  proyifions  of  the  charter 
ggainjt         are  to  enable  perfons  having  a  previous  inchoate  right  to 
&C.  ^r^'     perfed  that  right  by  being  admitted.    Therefore  the 
CARMAaTHBN.  ^jfj^^er  prefcribcs  a  particular  day  for  making  the  appli- 
cation J  it  dire&s  that  fuch  perfons  as  are  entitled  under 
the  charter  fhall  be  admitted  to  their  freedom,  fo  as  they 
make  application,  for  that  purpofe  to  the  mayor  and  com- 
monalty on  Monday  next  after  Michaelmas  in  each  year. 
So  far  the  charter  limits  the  time  for  making  applicatioa 
to  a  particular  day,  and  it  adds  at  no  other  time*    Then 
it  goes  on,  <<  and  fo  as  fuch  perfon  do  then  before 
the   faid  majror  and  commonalty  make  legal  proof  of 
his  qualification/'  and  it  proceeds,  <<  and  that  on  fuch 
proof  fuch  perfon  fliall  be  admitted  a  burgefs  at  die 
next  or  any  fubfequent  fortnight  court.''    The  makit^ 
the  claim  cannot  occupy  much  time,  but  the  examination 
of  the  evidence  in  order  to  fubftanttate  the  claim  either 
of  a  perfon  claiming  in  refpeft  of  his  property,  or  as  an 
apprentice,  may  poflibly  run  to  a  confidetable  length. 
The  claim  is  reftrtfted  to  a  particular  day ;  but  the  words 
of  the  charter  do  not  confine  the  fubftantiating  fuch 
claim  to  the  particular  day ;  <<  then  and  there  make  leg^ 
proof"  does  not  in  its  gramipatical  fenfe  or  by  ai^y  rule 
of  conftrudion,  and  certainly  there  is  no  reafon  why  we 
fliould  fo  conftrue  it,  import  that  if  the  length  of  day  be 
not  fufficient  to  enable  them  to  make  good  their  titles, 
that  they  (hould  be  precluded  altogether,  and  fo  be  de> 
layed  till  the  next  year,  or  to  an  indefinite  period.     As 
to  the  inconvenience  arifing  from  the  other  conftrudion, 
I  am  not  aware  that  it  is  likely  to  be  great.    It  is  fug- 

(tf)  Lord  Eltethorwgh  C.  J.  wis  ibfetit. 

gcftcd 
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^efted  that  it  might  enable  the  corporate  body  to  adjourn  1813. 
too  foon ;  but  if  the  Court  faw  that  any  improper  ufe  xhTKiw 
was  made  of -their  power  of  adjournment,  we  might  cor-         ^^*fl 

The  Mayor, 

ltd  it.  On  the  other  hand,  if  we  deny  the  power  of  ad-  .  Arc.  of 
journment,  the  probable  inconvenience  would  be  greater, 
for  fome  one  bufinefs  might  eafily  be  protra£led  till 
12  at  n^ht,  to  the  exdufion  of  all  the  oth^r  bufinefs, 
which  muft  in  that  cafe  neceflarily  go  over  to  the  next 
year.  The  cafe  of  an  ele&ion  of  a  mayor  before  the  fta^ 
tute  where  the  charter-day  was  fuffered  to  elapfe,  does 
;iot  apply  \  and  not  any  cafe  has  been  cited  where  an 
eleftion  was  commenced  on  the  charter-day,  but  not  {Con- 
cluded. The  cafes  are,  either  where  an  afiembly  for  the 
eledion  of  a  mayor  was  not  holden  at  all,  or  where 
having  been  holden,  the  eleAion  was  colorable.  In 
both  thofe  cafes  the  aflembly  could  not  be  holden  after 
the  day,  becaufe  there  had  not  been  any  commencement 
of  a  due  ele£iion  on  the  day.  In  this  cafe  it  appears  that 
from  unavoidable  neceffity  the  whole  day  had  been  ex- 
haufted,  not  before  the  claims  were  made,  but  before  the 
evidence  in  fupport  of  them  could  be  heard.  Common 
fenfe  fhews  that  the  charter  muft  have  meant  that  the 
corporate  body  fhoyld  have  power  to  adjourn  in  order  to 
conclude  fuch  bufinefs  as  they  had  regularly  begun, 
other  wife  it  would  be  in  the  power  of  any  perfon  by 
contrivance  to  protra£t  the  bufinefs  and  prevent  the 
claims  being  effefiual.  Upon  thefe  grounds  it  ftrlkes 
me  that  a  peremptory  mandamus  ought  to  go. 

Batlet  J.  I  am  of  the  fame  opinion.  If  the  aflembly 
had  no  power  to  adjourn  and  proceed  at  another  time, 
ftill  I  (hould  think  this  retiim  would  be  bad ;  becaufe  in 
that  cafe  it  ought  to  have  ftated  that  the  corporate  body 

met 


704  CASES  IN  TRINITY  TERM 

1813.  met  at  the  earlieft  period  of  the  day,  and  to  hare  10- 
T  counted  for  every  moment  of  the  day,  and  that  they  did 
aiMn^  no  Other  than  neceflary  bufinefs,  fuch  as  was  required  t9 
^c  of^*^'  ^  ^^^^  o>^  ^^^  ^^7 )  ^^^  therefore  on  that  ground  sdoae 
CAft¥Aft TiJEN.  j^  ^Q^j J  i^g  jj^j .  jj^j  J  j^jjy^  ^^  difficulty  in  faying  that 

the  corporation  muft  of  neceflity  have  the  power  of  ad- 
journment, in  order  to  conclude  fuch  bufineft  as  they 
l)egan,  and  had  not  time  to  finifli  on  the  charter-day. 
The  bufinefs  to  be  done  is  to  fill  up  vacancies  in  the  cor- 
poration, and  to  receive  the  claims  and  hear  the  proofs  of 
fuch  perfons  as  claim.  That  is  the  general  bufinefs  of 
the  day  \  which,  I  take  it,  conftitutes  one  entire  bufinefs, 
as  much  as  the  ele£Hon  of  a  mayor.  There  is  much  fal- 
lacy in  the  argument  which  attempts  Co  diftingitifli  diis 
from  the  ele£tion  of  a  mayor,  as  if  each  man's  claim  was  ' 
an  individual  a£l  and  diftin£l,  whereas  the  general  bufi- 
nefs of  the  day  is  all  fuch  claims  as  may  be  made*  Great 
,  injuftice  might  follow  from  confidering  them  as  diftinft 
and  giving  priority  to  any.  If  there  was  any  improper 
bias  in  the  perfons  prefent,  it  might  be  contrived  fo  as  not 
to  be  able  to  get  through  a  fingle. claim  during  the  day; 
thofe  might  be  put  forward  whofe  claims  were  moft  likely 
to  run  to  the  greateft  length  of  time.  Even  without  any 
improper  bias  in  any  one,  queftions  might  arife  in  the 
fair  exercife  of  this  franchife  which  would  naturally  oc- 
cupy much  time,  fuch  for  inftance,  as  whether  the  claim- 
ant was  feifed  of  his  freehold,  or  whether  he  was  in  by 
defcent,  and  other  queftions  of  the  like  nature  which 
might  thus  occupy  the  whole  day.  It  feems  to  me  there- 
fore that  the  true  conftmaion  of  the  charter  is,  that  the 
claim  muft  be  entered  on  the  charter-day,  and  that  the 
claimant  muft  be  then  prepared  with  his  proofs,  and  that 
the  affembly  muft  hear  them  through,  provided  there  be 

time 
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time  fm  the  charter-day;  but  if  not^  by  adjournment  de        1813. 

die  in  diem  until  all  the  claims  are  difpofed  of.    That  - 

•It        .  .  .  /Y.         /«*    ■  .       -    .  .  The  Kino 

will  produce  no  mjufticei  amird  no  opportunity  of  givulg^       agai/ifi    * 

preference  to  one  over  another,  and  raife  no  bias  in        ftcoT^' 

perlbns  in  dificrent  interefts,  to  wafte  the  time  by  pro-  CAanAaTatii. 

tra£tin|r  the  claims  of.  any.    It  feen^s  to  me  therefore  that 

this  right  of  adjournment  is  neceflary,  and  confequently 

incident* 

DUMPIER  J.  Suppofing  the  conftru£iion  of  the  char- 
ter to  be  fiich  as  contended  for  in  fupport  of  this  return, 
ftill  fhe  return  would  be  bad ;  becaufe  it  ought  to  bavei 
Ihewn  to  the  Court  what  other  neceCTary  bufinefs  occup) 
pied  the  whole  of  the  day,  inftead  of  being  ftated  gene-r 
ratjy  that  the  whole  day  was  confumed  in  qeceflary 
bufineis :  what  they  call  neceflary  might  not,  if  ftri^lly 
examined,  turn  out  to  be  necefiary  on  that  day  i  and  if 
fo,  it  ought  to, have  been  adjourned  in  favour  of  that 
bufinefs  which  was  neceflary.  They  have  returned, 
that  by  reafon  of  the  whole  of  the  day  being  confumed 
in  the  neceflary  bufinefs  of  the  borough,  and  hearing, 
proofs  of  fome  of  the  claims,  they  were  unable  to  proceed 
in  the  reft.  Non  conftat  but  that  they  may  have  taken 
any  bufinefs  of  the  corporation  neceflary  to  be  done  on 
fome  day  or  other,  but  not  on  that  day,  and  have  returned 
that  it  was  necefiary  ;  but  the  Court  ought  to  fee  that  it 
was  neceflary,  and  fuch  as  could  only  be  performed  on 
that  day.  But  upon  the  conftruftiotf  of  this  charter,  I 
cannot  bring  myfelf  to  think  that  the  conilruftion  which 
has  been  contended  for  in  fupport  of  the  return  is  the 
corre£t  one.  I  think  that  the  charter  requires  that  the 
claims  ihould  be  entered  on  the  charter-day ;  but  that  it 
is  not  neceflary  that  they  Ihould  be  inveftigated,  or  even 

begun 
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begun  to  be  inveftigated  on  that  day,  if  the  time  wiO  not 
adlow  it.  Th«  meaning  of  the  thing  requited  is,  that  the 
corporation  fliould  have  notice  of  the  claims,  and  that  die 
parties  making  them  (hould  be  prepared  with  their  proofs 
in  fupport  of  them.  The  argument  on  the  other  fide 
would  go  to  (hew,  that  if  the  corporation  wrongfully  re** 
fufed  the  claims,  thofe  claims  muft  be  fulpended  until 
another  year :  that  this  cafe  is  like  the  cafe  of 'no  eledion, 
or  of  a  colourable  election  prior  to  the  (tatute.  But  that 
is  pufiiing  the  argument  much  too  bx.  It  feems  to  me, 
from  the  very  nature  of  this  cafe,  to  be  abfolutely  ne- 
ceflary  that  the  corporate  body  (hould  have  the  power 
of  adjournment^  in  order  to  give  efied  to  the  inchoate 
rights  of  the  claimants^  and  to  guard  againft  the  pof* 
fibility  of  their  claims  being  fruftrated  by  any  contri- 
vance.  Therefore  I  am  of  opinion  a  peremptory  man- 
damus ought  to  go. 

Return  quaihed. 


July  ad. 


Lev£ridg£  againft  Forty  and  Another. 


When  defend-  HTHE  defendants  had  purchafed  the  bufinefs  and  Rock 

wmMt  of  at-  in  trade  of  the  plaintiiF,  for  which  they  had  givea 

rSTcSS"  ^^^  *  warrant  of  attorney  in  the  fum  of  2805/.  for  fe- 

y^riy^rw-"^'  curing  the  payment  of  i\o%L  18/.  8^.,  with  intereft,  to 

ftalments,  wjih  \^  p^ij  half-vearlv,  by  inftalments  of  i  Co/.,  with- intereft 

cified  days,  and  from  the  date  of  the  warrant  of  attorney  ;  the  firft  inftal- 
that  the  plaio-  1  .,  «  %      r  -r  m         ^ 

tiiraioald  be  at  luent  to  be  paid  on  the  24th  of  June  181 3,  and  the  reft 

up  judgment       On  the  2  jth  of  Dft-fiiii^r  and  24th  oi  Jun^e  fucceffively 

thereon  imme-  ^ 

diatcly,  but  no        , 

execution  to  be  ifloed  till  default  made  in  payment  of  the  faid  fum,  with  intereft  as 

afore(aid,  by  the  inOalments,  and  in  the  manner  hereinSefore  mentioned  :    Held  that 

the  plaintiff  might  tike  out  execution  for  the  whole  on  default  in  payqient  of  the  fiff 

ioftaimeni. 


tUI 
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till  the  whole  fum  of  1402/.  i8/.  9d,  with  intereft,         iSio. 

ihould  be  fatisfied  i  and  that  the  plaintiflF  (hould  be  at         

liberty  to  enter  up  judgment  thereon  immediately,  with        ^Ig^jt^^ 
this  defeafance>  <<  but  no  execution  to  be  iffued  until  de^        Forty. 
fault  made  in  payment  of  the  faid  fum  of  1402/.  18/.  Hd. 
with  intereft  as  aforefaid  by  the  inftalments  and  in  the 
manner  hereinbefore  mentioned.** 

Upon  the  firft  inftalment  becoming  due  payment  of 
it  was  demanded  and  refufed,  whereupon  the  plaintifF 
entered  up  judgment,  and  took  out  execution  for  the 
whole.  A  rule  having  been  obtained  for  fetting  afide 
that  execution,  Andrews  fhewed  caufe,  and  contended 
that  on  the  firft  default  the  plaintifF  was  at  liberty  to 
take  out  execution  for  the  whole;  and  Tapping  and  Ccrr- 
wood,  contrH,  obferved  on  the  form  of  this  defeafance, 
which  they  faid  would  have  been  in  the  ufual  form,  not 
to  take  out  execution  until  default  in  payment  of  the  firft 
inftalment,  if  it  had  been  intended  only  to  reftrain  the 
execution  until  that  time  $  and  they  infifted  that  at  all 
events  the  plaintiflF  was  only  entitled  to  execution  to  the 
amount  of  the  firft  inftalment. 

Lb  B1.ANC  J.  {a)  faid  this  was  a  queftion  of  con- 
ftruAion  on  the  terms  of  the  defeafance.  This  was  a 
fecurity  given  by  a  warrant  of  attorney.  If  the  warrant  ' 
of  attorney  had  been  without  any  defeafance,  of  courfe 
the  party  would  be  entitled,  on  the  firft  default,  to  his 
execution  immediately «,  but  the  defeafance  is  that  <^  no 
execution  is  to  be  iflTued  until  default  in  payment  of  the 
faid  fum  by  the  inftalments  and  in  the  manner  be^ 
fore  mentioned  ;'*  that  is,  in  the  manner  prefcribed  by 

(«)  Lard  SUnhnaih  was  ableat.         • 

tbe 
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tlie  wairapt  of  aftomej.    Th^n  by  default  in  paymaiC 
of  ibe  firft  ii\|talmeat  qp,  ibid,  24th  of  June,  the  party 
bfulfaUed in  pajipeiit  p  the  manner  prefcribed  by  the 
warrant  of  attorney^  and  (o^  s^cordipg  to  the  words  of 
the  defeafanoe,  <<  in  the  manner  before  mentioned." 
If  the  party  had  meant  to  provide  againft  execution 
being  taken  out  for  the  whole  before  the  whole  was  due, 
he  (hould  have  done  fo  in  exprefs  terms  i  but  the  only 
reftraint  on  the  plaintiff  from  taking  out  execution  is 
<*  until  default  made  in  payment  of  the  faid  fum  by 
the  inftalmeatSy''  and  default  is  made  by  non-payment 
of  the  firft  tnftalment.  I  doubt  whether  the  party  would 
be  at  liberty  to  take  oat  another  execution,  though 
I  do  not  proceed  on  that  ground. 

Batlbt  Jf.  I  am  of  the  lame  opinion^  The  probable 
intention  of  the  parties  was  that  if  any  default  was  made, 
the  plaintiff  (hould  be  at  liberty  to  levy  the  whole. 
There  is  not  any  provifion  for  levying  from  time  to  time 
as  default  ihould  be  made*  . 

Dampibr  J.  The  defqafance  is  <*  that  the  plaindff 
fliall  not  be  at  liberty  to  iffue  execution  until  default 
made  in  payment  of  the  faid  fum  by  the  inftalments* 
and  in  the  manner  before  mentioned ;"  and  this  cafe 
falls  within  the  literal  conftruAion  of  tbefe  words  $ 
fot  default  has  been  made  in  payment  by  the  inflal- 
mentSy  by  non-payment  of  one  inftalment.  It  feems 
to  me  that  this  is  a  cafe  where  the  intention  of  the 
parties,  ad  it  is  to  be  colleded  from  the  inftrument, 
was  probably  their  real  intention  i  for  the  warrant  of 
attorney  was  given  for  the  good- will  of  the  plaintiff's 
trade ;  and  therefore  the  plaintiff  might  be  well  content 
as  long  as  the  trade  was  thriving,  and  the  inftalments 

3  were 
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were  regularly  paid^  to  take  payment  in  that  mode ;  but 
if  there  was  any  fear  of  infolvency,  he  would  come  for     jlifkilimi 
the  wkole  at  once.    I  doubt  much  if  in  point  of  law  the        /^^'"'^ 
party  lould  take  out  a  fecoad  execution. 

Rule  difcharged. 


Haktov  againji  JvcKESf  Gent*  one,  &c.     .  sotrj^, 
TifARRlTJT  ohtzined  a  rule  nifi  on  behalf  of  the  A  copy  of  i  bill 

Jhl  .  ^  filed  agiinO  an 

defendant  for  fetting  afide  the  proceedings  in  this  attorney,  partly 

caufe  for  irregularity.    The  affidarit  of  the  defendant  ^^jy  written^ 

itated  that  on  the  loth  of  June  inftant  he  was  fervcd  papTr?  ftamVed 

with  a  copy  of.  a  bill  filed  againft  him  at  the  fuit  of  the  T^^  */'*   . 

plaintiff,  partly  printed  and  partly  written,  on  one  large  contained  fcvo> 

^  r  .  .  ,  /      .    A  .     ,  .  "I  pHnted 

Ibeetof  paper,  with  one  duty  of  44/.  ftamped  thereon,  counts,  witk 
which,  upon  comparing  with  the  original  bill,  was  found   ftruck  out!  »d 
to  correfpond  with  it  both  in  printing  and  writing.    The  ^I'tcra^tcdTind 
beginning  and  prayer  of  the  bill  and  copy  were  in   «««««d«<i  17 
writing  and  figures  $  two  of  the  printed  counts  were  folios,  was  held 

to  be  irregular, 

ftruck  out  with  a  pen;  the  blanks  originally  left  in  the   as  not  being  m 
fix  remaining  printed  counts  and  die  breach  were  fiUsd  the^u^ai  and '^ 
up  with  writing,  and  many  parts  were  alfo  ftruck  out  n^ne^oo 
with  a  pen.    The  afiidavit  went  on  to  negative  its  being  "^^^f  *Vihe"e^ 
the  practice  to  make  fuch  original  or  copy  of  a  bill,  or   |^  linpofed  by 
to  infert  fo  many  folios  in  any  copy  of  a  bill  or  dedara-  c.  149.  fcbed.s. 
tion  delivered  in  any  caufe  on  one  duty  only }  that  the  in|r  that' the'^* 
number  of  words  and  figures  in  this  copy  exceieded  jn  thTfamc"^** 

17  tommon  law  folios.  manner,  with 

'  ,  the  fame  obli« 

The  rule  was  oppofed  On  an  affidavit  of  t^e  plaintiff's  terations^rhe 

attorney,  which  ftated  that  the  bill  filed  contained  the  that  afide  at 

ttfual  and  accuftomfei  dv*y>  and  that  die  praftice  was  i^X^^a'« 

.    Vol.  L  3  B  Aot  «^  the  court. 
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1813. 

"Harto^ 


ndt  to  ingrofs  a  bill  of  this  or  greater  length  00 
than  one  dut^i  and  that  there  was  no  inftance  of  uBng 
two  ikijifi  or  dutip$  for  ingroOing  a  bill  under  30  folios; 
that  die  mod  common  length  of  declarations  in  debt  was 
18  folioe,  or  thereabouts,  which  the  deponent  hod 
ufually  ingrofled  in  one  (heet,  and  on  one  dt»ty»  before 
the  pafling  the  lad  ftamp  a£l  and  fince. 


Csmpbellj  who  ihewed  caufe  on  a  former  day^  firft 
took  an  obje£kion  to  this  application  as  coming  too  late, 
being  made  after  judgment  had  been  figned  as  for  want 
of  a  plea^  and  writ  of  inquiry  iflued,  and  notice  thereof 
given  for  this  day,  and  tlie  witnefies  fubpcenaed.  He 
then  referred  1048  G.  3.  c.  149.  fohed.  2.  which  impedes 
a  duty  of  4^  upon  a  copy  of  any  declaration,  &c«  in 
ally  court  of  law,  and  retied  upon  the  affidavit  of  the 
plaintifi^s  attorney,  that  one  duty  was  the  ufual  duty 
for  a  bill  of  that  or  of  greater  length. 

n^jhUrtfey^iifieral^  on  the  part  of  the  ftamp-office, 
infifted  that  howefer  the  obje£tion  of  latenefs  might 
^ply  to  the  defendant,  it  did  not  aflFe£k  the  ftamp- 
office,  who  could  not  have  any  notice  oi  the  proceed- 
ings until  communicated  to  them  by  the  parties:  and 
he  further  infifted  that  the  ftamp  was  irregular,  becaufe 
thfe  paper  in  refpeQ  of  which  it  was  paid  was  not 
written  or  printed  as  the  a£b  requires,  <<  in  fucb  and  in 
tlie  fame  manner  and  form  as  the  like  matters  or  thii^s 
have  beei^  heretofore  accuftomed  to  be  or  are  now  ufuaiiy 
written  or  printed." 


Lord  ELI.ENBOROUGH  C.  J.  obferved  that  it  w»^  to 
be  lamented  as  a  confequence  of  the  ftatute  for  reader- 
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ing  the  proceedings  at  law  into  Englijb  {a),  that  the 
literature  of  the  inferior  part  of  the  profeflion  bad 
receded  fince  that  time  \  and  he  added,  that  the  intro- 
du£lion  of  printed  forms  was,  he  believed,  of  but  modern 
jradJice. 


yix 


1813. 

HARTor 

againfi 
JvcKtf. 


The  Court  adjourned  the  cafe  in  order  to  have  an 
Opportunity  of  infpe£ling  the  bill  and  copy. .  And  now 
having  infpe^led  them,  the  Court  animadverted  on  the 
manner  in  which  they  wei^e  framed,  the  greater  part  of 
the  counts  being  printed,  fome  of  the  common  counts 
ftruck  out,  and  otherwife  obliterated,  and  faid  that  they 
isjould  not  permit  their  records  to  be  fo  defaced ;  and 
that  the  juftice  of  the  cafe  would  be  attained  by 
making  the 

Rule  abfolute  {b). 


(tf )  4  C  3.  c,  26. 


{li\  Sec  Cbampntys  ?.  Hamlin,  la  Enjff  294. 


Blad£6  aod  Another  agmf0  Art^nda^le. 


'Y'RESPASS  for  taking  goods  on  ift  Januatf  18.13.  Wlwrcaflie- 

Flea  not  guilty.     At  the  trial  before  Lord  ElUnbth  executed  a  writ 
rough  C.  J.,  at  the  Middle/ex  fittings  after  Eafter  term,  it  ^^oVe'hSSc 
appeared  that  on  the  24th  of  Oaober  laft  a  writ  of  fi.  fa.,  J^c  debtwh? 
at  the  fult  of  one  Leach,  returnable  on  the  morrow  of  cametolctyoa 

hU  goods,  and 

All  Souls,  was  delivered  to  the  plaintiffs,  (flieriff  of  Mid-^  laying  his  band 
dlefex,)  againft  the  goods  of  on^  Wood,  indorfed  to  levy  ^ying,  •*  i  uke 
87/.  I/.,  befides  poundage,  &c.,  on  which  day  the  plain-  JhJ.V'icAcd*"* 

up  his  warrsnt 
In  the  table  drawer,  took  the  key,  and  went  away,  without  leaving  any  perfon  in  po{^ 
felGon,and  after  the  fi.  fa.  was  fetninable,  bot  not  continued,  the  landlord  diftraincd  th« 
goods  for  rent :  Held  that  the  flierifl'  could  not  roaintain  trerpafi  againft  him. 
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tiffs  ma^e  their  warrant  to  an  officer^  who  went  to  JToo^t 
lodgings,  and  informed  him  that  he  came  to  levy  on  lua 

Blades 

Mgainft        goods,  bttt  made  no  ttmaal  or  a&ual  feizure  except  laying 
his  hand  on  a  taUe  snd  faying  <<  I  take  thistable,''  and 
then  locked  up  die  warrant  in  the  table»diawer»  took 
the  key,  and  went  away,  without  leaving  any  perfon  in 
poflefiion.    The  i^ttle  belonged  to  one  LipfcvmU^  who 
refided  in  it^  and  had  kt  part  to  Wwd^  and  Uffcon^ 
was  tenant  of  the  whole  houfe  to  the  defendant ;  and 
had  paid  him  at  Cbrlftmas  all  the  rent  up  to  that  time, 
except  8/.,  for  which  fum  the  defendant^  on  the  4tfa  of 
January  X813,  dtftrained  and  fold  the  goods  m  quef- 
tion,  which  were  part  of  tie  goods  fo  permitted  by 
the  Iheriff*s  officer  to  remain  in  Wooi%  apartment*    It 
did  not  appear,  that  the  writ  of  execution  had  been 
continued.    It  was  objeAed,  for  the  defendant,  that  the 
plaintiffs  W  no  right  to  take  the  goods  in  execution 
vrithoQt  having  firft  fatisfied  the  defendant  for  the  ar- 
rears of  rent  under  the  8  Ann*  c»  14^  and  therefore  they 
could  not  maintain  this  a&ion;  to  which  it  was  an- 
fwered,  that  the  defendant  was  not  within  the  defcrip- 
tion  of  landlord  intended  by  the  ftatute,  not  being  the 
immediate  landlord ;  and  fuppofing  he  was,  that  he  had 
given  no  notice  to  the  (heriffl    His  Lordlhip  direded 
a  nonfuit.    Whereupon,  on  a  former  day  in  this  term. 

Holt  obtained  a  rule  nifi  for  fetting  it  afide,  and  he 
cited  Bennett  cafe  (a),  and  Waring  v.  Dewiirr^  (j). 

Park  and  E.  Lawes  now  (hewed  taufe,  and  did  not. 
inGft  on  the  objeiEiioh  made  at  the  trial }  becaufe,  ad- 
mitting the  feizure  made  by  the  flieriff'  to  have  been 

good. 
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good,  at  the  time,  ftUl,  aPier  the  writ  had  been  fufiered  1813. 
to  expire,  and  no  perfon  was  left  in  pofleflion,  the 
flierifF  muft  be  taken  to  have  abandoned  the  execudon,  tfgmifi 
and  th#  goods  could  i^  longer  be  confidered  as  remain- 
ing in  the  cuftody  of  the  law.  ConfequenUyy  at  the  time 
when  the  defendant  diftraincd,  the  execution  could  not 
operate  to  make  the  diftrefs  invalid:  and  they  cited 
Parjlow  V.  Cripps  (tf  )• 

'  Tbi  Att^mey^eneralzikA  Holu  contra,  contended  that  as 
it  was  admitted  that  the  (heriffhad  once  nude  a  good  fei- 
zure,  he  muft  be  conGdered  as  conftru^iively  in  poiTeflion 
at  the  time  of  the  diftrefs.  Although  the  {heriff,  if  he  con- 
tinued in  pofleflion  after  the  return  of  the  writ  againft  the 
confent  of  Waod^  might  be  liable  to  an  a£lion  at  the  fuit 
of  Wood^  yet  WooJPh  confent  to  his  continuing  will  make 
his  pofleflion  lawful^  and  it  is  a  frequent  pradice,  in- 
ftead  of  renewing  the  writ,  to  allow  the  flieriflF  to  con- 
tinue \  and  he  may  fell  after  the  return  of  the  writ  ( j). 

Lord  EtLBMBOROUGH  C  J*  Admitting  that  the 
iheriflT  might  have  continued  in  pofleflion  after  the  re- 
turn of  the  writ,  the  queftion  here  is  whether  by  quit- 
ting the  premifes  after  the  felzure,  and  leaving  no  one 
in  charge  of  the  goods,  iie  did  not  relinquifii  the  poflef- 
fion.  .  If  he  did,  I  am  not  aware  of  any  cafe,  where, 
upon  an  abandonment  of  the  pofleflion  by  the  fherif^ 
the  goods  have  ftill  been  holden  to  remain  in  the 
cuftody  of  the  law,  fo  as  to  make  the  party  dtftraining 
them  a  trefpaflen  In  this  cafe,  what  is  there  to  (hew 
a  continuance  of  the  pofleflion  after  the  officer  who 

(«)  Cwi.  Rep.  a04.         {V)  JeMti  ?.  IViliiHi^  l  Feji  195, 
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made  the  feizure  withdrew?    The  locking  up  the  writ* 
in  the  drawer  certainly  cannot  amount  to  it:   therefore 
the  poffeffion,  as  fpon  as  the  ftierifF  abandoned  it,  re-i 
verted  back  to  the  original  owner. 


Le  Blakc  J.  I  think  this  cafe  may  be  detennine4 
on  the  fingle  point,  that  the  flieriff  was  not  in  pofleffidin 
^t  the  time  of  the  diftrefs. 

Batlet  J.  It  is  not  poffible  to  convert  the  landlord 
into  a  trefpafler  through  the  medium  of  a  writ  locked 
up  in  a  drawer. 

jPer  Curiam  {a).  Rule  difcharged, 

(a)  jpam^itr  J.  vr2S  abfent, 


Rakboll  againji  I^bli.  aad  Another, 

A  CnON  for  money  had  and  received,  to  which  thp 
defendants  pleaded  tlie  general  iflue.  At  the  trial 
before  Iiord  Ellenborough  C.  J.  at  the  London  fittings 
^fter  laft  term  it  appeared^  (hat  the  plaintiff,  who  was 
indebted  to  one  Atlder  in  the  courfe  of  trade,  gave 
him  a  bill  of  exchange  in  payment,  which  exceeded 
the  amount  of  his  debt  by  about  140/.,  but  was  pay- 
tion  againfl  the  able  at  a  diftant  day,  and  foon  afterwards  put  into  his 
b^iTrupt'^ *^      hands  another  bill,  "drawn  by  Dufrefne,  and  accepted 

aObS?  \"hrlhc^  ^1  iWwmiy,  for  384/.  9/.,  without  indorfing  it,  and  re- 
riff  having  been  • 

gnilty  of  an  efcape  dn  mefne  procefs,  the  aflignees  UrcoVered  agaioft  xht  fheriflT  in  an 
a^ion  for  the  efcape,  damages  to  the  amount  of  the  bill :  Held  that  the  plainttlf 
nirght  maintain  money  had  and  teceived  againft  the  afli£nees  for  the  damages  fo  reco* 
^ercdi  allowing  to  them  the  cods  apd  ezpences.    DifTentient  |^rd  Sllenbmt^b  C.  J. 

quefte4 


July  5th. 

Where  the 
holder  of  a  biU 
of  exchange, 
who  held  it  in 
trad  for  plain- 
tiff, foed  the 
drawer,  and, 
pending  that 
.  init,  became 
bankrupt,  and 
his  aflignees 
afterwards 


t 
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qoefted  him  to  give  bim  his  acceptance  for  the  amount 
of  that)  and  of  the  balance  due  on  the  iirft  bill.     ji/Uer 
sefufed  to  give  hi«  acceptance  for  the  whole,  but  accepted         ^fainft 
for  315/.  10/.  6 J.    When  the  bill  upon  Murray  became 
due  it  was  diflionored^  and  Allder  commenced  a^liong 
againft  both  Dufrefne  and  Murray^  and  afterwards  be« 
came  bankrupt,  and  a  commiffion  ifltied  againft  him> 
unde^  which  the  defendants  were  chofen  affignees.    The 
defendants  afterwards  brought  an  adion  in  his  name 
againft  Dufrefne ;  in  which  adion  bail  having  been  put 
in  in  a  wrong  county,  the  defendants  thereupon  fued  th^ 
flierifF  for  an  efcape  i  the  flieriflF  fuffered  judgment  by 
default,  and  upon  a  writ  of  enquiry  the  jury  gave  a  ver- 
dict for  the  amount  of  the  bill  of  exchange  on  which 
Dujre/ne  had  been  arretted.     There  was  fome  evidence 
given  to  fliew  that  the  ^attomey  for  the  defendants,  whilft 
their  a£lion  was  going  on  againft  the  iherifi^  had  in  a 
converfation  with  the  plaintiff  agreed  that  they  ihould  be 
accountable  to  him  for  the  amount  of  the  bill,  if  they 
recovered  in  the  aflion.     It  was  not  difputed  that  if  the 
iponey  recovered  againft  the  Oieriff  could  be  confidered 
as  the  produce  of  the  bill,  the  plaintiff  woiild  be  entitled 
to  recover  y  but  the  queftion  under  thefe  circumftances 
was,  whether  it  could  be  fo  confidered*     His  Xiordfliip 
ruled,  that  the  aAion  againft  the  ihertff.  being  fpr  a  torf, 
the  money  recovered  in  it  by  the  defendant^  could  not  be 
confidered  as  money  recovered  on  the  bill,  and  fo  waa 
not  money  had  atid  received  to  the  ufe  of  the  plaintiff, 
and  therefore  he  direded  a  nonfuit.     A  rule  having  been 
obtained  on  a  former  day  in  this  term  for  fetting  afid^ 
|he  nonfuit, 

3  3  4  Pari 


7i<$  CASES  IN  TRINITY  TERM 

L813.  Pari  and  Richardfin  now  (hewed  caufe.    Tbef  ob- 

fenred  that  the  adion  agatnft  the  iberiflFwas  for  anefcq»» 
on  mede  procefS)  in  which  the  jury  were  not  boondU 
as  upon  an  efcape  out  of  execution^  to  give  damages  to 
the  full  ainount  of  the  debt.  That  ia  the  diftinfkkm^e-* 
tween  zBaonz  for  an  efcape  on  tnefiie  procefs*  or  an  efcape 
in  execution :  and  the  pUuntiflF  is  not  prejudiced  by  not 
being  allowed  to  recover  in  this  a&ion,  for  he  has  his 
remedy,  ift,  by  trover  againft  the  defendants  if  they 
withhold  the  bill,  and  afterwards  by  a^on  on  the  bill 
itfelf ;  and  thi^  recovery  againft  the  {heriff  could  not  be 
pleaded  in  bar  to  fuch  a£bion.  If  it  fhould  be'aiked 
whether  the  aflignees,  after  having  recovered  the  amount 
of  the  bill  againft  the  (heriflF  for  the  tort,  might  ftsU  re- 
cover againft  Dufrefne  s  it  may  be  anfwered  that  it  feems 
they  might,  becaufe  the  former  recovery  for  ^  defaok 
of  the  (beriff  was  collateral  to  the  debt,  and  entirely 
matter  of  damages.  In  Bofrnfous  v.  Walhr  {a)  BuUer  h 
faid,  that  «  at  -common  law  an  zQaovl  on  the  cafe  only, 
«  lay  againft  the  iheriff'  or  gaoler  for  ah  efcape,  in  which 
<^  cafe  the  creditor  might  recover  damages  for  the  officer's 
*<  mifconduB  ;  but  ftill  he  had  a  right  to  recover  the  debt 
«<  againft  the  original  debtor.  But  the  ftatutes  gave  an 
.<<  a&ion  of  debt  againft  the  (heriff  or  gaoler  to  recover  at 
<<  once  the  fum  for  which  the  prifoner  was  charged  in 
^  execution^*  Now,  this  being  an  a^ion  for  an  efcape 
^iirom  mefne  procefs,  the  ftatutes  do  not  apply :  it  is  o^y 
,an  a£lion  at  common  law,  and  the  damages  given  are  £pr 
the  mifcoiiduA  of  the  officer,  and  not  in  iatisfa£lion  of 
the  debt ;  and  therefore  they  cannot  be  confidered  as 
money  had  and  received  to  the  ufe  of  theplaintiffi    It  is 

acorn* 
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a  f  ompenfation  to  the  affignees  for  the  injury  fuftained  by        1 81 3* 
thern^  not  by  the  plaintiff)  between  whom  there  is  not      iJ^j^^ 
any  privity ;  and  the  affignees  are  accounfoble  for  the         ^^infl 
amount  to  the  whole  body  of  creditors.     It  b  true  that 
the  affignees,   according  to  AUtumder  v.  Macaidiy  {a)t 
were  bound  to  fhew  that  fomethtng  was  due  upon  the 
bill,  but  ftill  the  debt  due  on  the  bill  was  not  the  caufe 
of  a^ion,  but  the  injury  arifing  to  them  from  the  delay 
occafioned  by  the  efcape.     As  to  the  converfation  of  the 
defendants'  attorney,  fuppofing  it  amounted  to  an  agree- 
ment, it  was  not  fuch  an  agreement  as  was  within  the 
fcope  of  his  authority  to  make,  and  therefore  will  not 
vary  the  queftion. 

The  Attorney'General  and  Marryat,  contra, 'faid,  that 
the  a£lion  for  money  had  and  received  was  an  equitable 
aflion}  that  as  it  was  not  denied  that  the  plaintiff  might 
have  brought  trover  againft  the  defendants  for  this  bill, 
if  they  had  withholden  it,  fo  now  when  they  have  re- 
ceived the  fruits  of  the  bill  it  cannot  be  denied  that 
he  is  at  liberty  to  waive  the  tort,  and  inftead  of  trover, 
to  fue  for  money  had  and  received.  If  the  pbintiff  can- 
not recover  in  this  form  of  a£tion,  the  confequence  will 
be  that  the  defendants  will  be  enabled  to  retain  in  their 
hands  a  large  fum  of  money,  to  which  they  have  no  claim 
or  color  of  right,  l^he  bankrupt  held  this  bill  as  truftee 
for  the  plaintiff,  and  if  he  had  recovered  upon  it,  he 
would  have  been  compellable  in  equity  to  account  with 
the  plaintiff.  Suppofe  the  money  had  been  paid  into  the 
bankrupt's  hands  for  the  honour  of  Dufrefne^  could  he 
have  retained  it  ?     If  not,  what  difference  does  it  make 

(«}  4r.i?.6iz. 
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in  point  of  law,  that  inftead  of  being  paid  for  the  ho- 
nour of  Dufrefne  it  was  paid  by  the  flieriff  ?  Kitcbim  v. 
Campbell  {a)  (hews,  that  wherever  a  party  receives  the 
produce  of  property  belonging  to  another,  the  law  fup- 
pofes  him  to  have  received  it  for  th^  ufe  of  the  pcrfon 
whofe  property  it  is,  and  that  he  may  wave  the  tort 
and  bring  money  had  and  received  for  it.  And  by  the 
fame  cafe  it  appears  that  a  recovery  againft  the  defen- 
dants in  this  adlion,  will  be  a  bar  to  any  future  adioa 
by  the  plaintiff  on  the  fame  bill.  There  are  many  in- 
ftances  where  payment  by  another  is  held  to  be  equi- 
valent to  payment  by  the  party  himfelf,  as  payment  by 
the  bail,  or  by  a  fheriff  to  relieve  himfelf  from  an  at- 
tachment. Here  the  damages  recovered  were  the  fruits 
of  the  bill,  which  bill|  it  is  admitted,  belonged  to  the 
plaintiff. 

Lord  Ellenborough  C.  J.  After  the  fuUeft  confi- 
deration  of  this  cafe^  I  confefs  that  I  ftill  retain  my 
original  opinion,  that  the  fum  of  money  which  the 
aflignees  of  Allder  have  recovered  in  the  action  of  tort 
againil  the  (heriff,  is  not  a  fum  to  which  the  plaintiff 
Ratidoll  is  privy,  fo  as  to  be  in  a  (ituation  to  maintain 
an  ad;  ton  at  law,  to  recover  it  from  the  aflignees.  It  is 
true  that  this  court  is  much  in  the  habit  of  exercifing 
a  very  ufeful  jurifdi£lion  by  (laying  proceedings  in  cafes 
where  the  money  has  been  paid  over  by  the  bail ;  and 
that  is  done  upon  application  to  the  equitable  jurifdic- 
tion  of  the  court.  But  I  cannot  help  thinking  that  there 
is  great  convenience  in  maintaining  the  fimplicity  of 
fuits.     If  the  money  recovered  by  the  aflignees  againit 

i*)  3  ^'''T  304- 
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tHe  fherifF,   which  was  recovered  againft  him  for  his         iSij. 
delinquency  in  an  aiHiion  brought  by  them  on  this  bill, 
which  bill  was  depofited  with  the  bankrupt,  before  his 
bankruptcy,  and  afterwards  came  into  their   hands,  is 
money  had  and  received  to  the  ufe  of  the  plaintiff,  then 
.  if  the  bill  had  been  taken  by  force  from  the  perfon  in 
whofe  hands  it  was  depofited,  and  he  had  brought  tref* 
pafs  for  it,  and  recovered  againfl  the  trcfpafler  damages 
combining  the  perfonal  injury  and  the  lofs  of  property, 
I  am  not  prepared  to  fay  that  fuch  damages  might  not 
alfo  be  money  had  and  received  to  the  plaintiflF's  ufe. 
Sut  it  may  be  faid  the  two  cafes  are  not  alike,  becaufe 
here  the  damages  were  limited  by  the  amount  of  the 
bill :  but  that  I  deny,  for  here  the  jury,  if  they  thought 
that  not  the  meafure  of  damages,  might  alfo  have  given 
damages  for   the  tort  under  all  its  circumftances  and 
aggravations.     I  am  at  a  lofs  then  how  to  look  into  the 
mmds  of  the  jury,  and  to  decompound  their  verdift, 
and  pronounce  how  much  they  gave  for  lofs  or  delay 
of  remedy,    and  how   much  in  payment  of  the  bill. 
Without  the  means  of  determining  this,  I  cannot  fee 
what   damages   can  be   faid    to  be    money  recovered 
to^  the  ufe  of  the  perfon  who  depofited  the  bill,  and 
pore  efpecially  if,  ^s  it  has  been  faid,  the  party  ftill  has 
his  remedy  by  trover  or  action  on  the  bill-     Neither  do 
J  think  that  the  agreement  of  the  defendants'  attorney 
parries  the  cafe  any  further :  an  attorney  may  bind  his 
client  as  to  putting  in  bail  and  all  the  ordinary  pro- 
ceedings of  a  caufe ;  but  had  he  a  right  in  this  cafe  to 
undertake  for  the  defendants  that  they  (hould  be  liable 
to  pay  over  all  the  money  they  (hould  recover,  without 
being  recouped  any   of   their  expences.      It  does  not 
jippear  that  any  refervation  pf  that  fort  was  ftipulated 

for. 
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iSij.        plaintiff.    I  fliould  therefore  wi(h  to  bare  this  cafe  re- 
confidered. 


Ranooll 

againji 


BAYI.EY  J.    It  feems  to  me  that  the  plaintiff  is  en- 
titled to  recover.    I  difclaim  all  idea  x>f  confounding  the 
diftin&ion  between  courts  of  l^w  and  equity.    A  plain* 
tiff  here  muft  undoubtedly  fucceed  upon  legal  principles 
alone,  and  unlefs  it  appeared  to  me  chat  this  plaintiff* 
could  fo  fucceed,  I  (hould  be  indifpofed  to  permit  the 
a£tion.     Here  Allder  held  the  bill  as  truilee  for  the 
plaintiff,  and  had  no  right  to  fue  upon  it,   except  as 
agent  for  the  plaintiff;  if  the  bill  had  been  paid  to  him 
it  would  have  been  for  the  plaintiff's  benefit,  and^/Urr's 
affignees  flood  in  the  fame  fituation.     Under  thefe  cir« 
cumftances  they  commence  an  a£lion  againft  Dufrefne^ 
in  Allder^%  name ;  the  (heriff  is  guilty  of  an  elcape  in 
that  adlion,  which  entitles  them  to  another  a£tion  againft 
the  (heriff.    But  on  what  ground  were  they  fo  entitled  ? 
Not  on  the  ground  of  being  entitled  in  their  own  righ{  } 
nor  in  right  of  AUder  as  principal,  for  no  debt  was  due 
to  him  from  Dufrefne  in  that  character ;  but  the  ovlj 
ground  of  a£kion  was,  their  having  been  prevented  from 
recovering  what  was  due  to  the  plaintiff.     If  the  de- 
fendants had  not  ihewn  that  fomething  was  due  upon 
the  bill,  they  would  have  been  non*fuited  in  their  afiion 
againft  the  (heriff.    I  agree  that  in  that  zGLion  the  jury 
w^re  not  bound  to  give  damages  to  the  amount  of  the 
debt,  but  it  has  always  ftruck  me  that  they  were  war- 
ranted in  doing  fo.      I  (hould  have  great  difficulty  in 
faying  that  AUder  or  his  af&gnees  could  have  recovered 
beyond  the  amount  of  the  debt,  with  intereft  and  cofts, 
more  efpecially  where  they  only  fued  as  truftees  %  for 
this  is  an  a£Uon  for  fatisfa^lioui    not  for  vindidive 
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damages*    The  {heri£F  is  bound  to  put  the  party  in  the 
fame  fituation  in  which  he  would  have  been  had  it  not 
been  for  the  efcape  ;  and  can  that  extend  to  more  than         tyr^nft 
the  payment  of  debt  and  coils  ?   When  I  fee  therefore  ' 
that  the  jury  have  given  a  fum  greatly  exceeding  the 
cofts,  muft  I  not  attribute  fome  part  of  it  to  the  debt  ? 
'There  is  no  colour  for  the  affignees  withholding  the 
debt ;  it  could  only  be  recovered  as  a  debt  loft  to  them, 
and  it  Ihall  not  be  permitted  to  them  afterwards  to  turn 
round  and  fay  that  it  is  only  damages  for  the  delay  in 
recovering  the  debt.    It  feems  to  me  alfo  that  the  re- 
covery againft  the  fheriflF  would  be  a  bar  to  any  future' 
*  a£iion  in  Alldef*%  name  againft  Dufrefne  upon  the  bill. 
Suppofe  then  the  plaintiff,  inftead  of  Allder^  had  re-* 
covered  againft  the  (herifF,  and  hereafter  (hould  bring  an 
a£kion  upon  tlie  bill  againft  Dujrefnei  would  it  not  be 
a  defence  for  him  to  ftate  that  the  plaintiff  had  already 
received  the  whole  amount  from  the  fheriff;  I  think  it 
would.    Then  what  difference  does  it  make  that  here 
the  aftion  was  by  AUder  and  his  affignees,    Dufrefne 
'  would  ftill  have  an  equal  right  to  anfwer,  that  the  whole 
amount  of  the  bill  had  been  received  from  the  flieriflP,  by 
'  the  affignees,  as  truftees  for  the  plaintiff.     I  am  of 
opinion  therefore  that  without  violating  any  rule  df  law 
the  plaintiff  may  be  permitted  to  maintain  this  a£lion. 
I  do  not  fay  that  he  is  entitled  to  the  whole  fum  which 
the  defendants  recovered  from  the  fherifF,  for  I  think 
they  have  a  right  to  retain  their  expences  in  that  fuit ; 
but  the  plaintiff  is  entitled  to  the  balance^ 

Per  Curiam  (a).  Rule  abfolute. 

(«]  Jhmpitr  J.  was  ibfiUit. 


CASES  IK  TRINITY  TERM 


j^U'^  COHKN  ^m^  AkMSTRONO. 

5«L?!!SnV.  INDEBITATUS  affumpfit  for  goods  fold  and  deli- 
that  deicndant,       rered.    Plea,  infancy.    Replication,  diough  true  it 

ingof  the  pro-  18  that  the  defendant  at  the  time  of  making  the  promifes 

ai,  and  that  ^  i^X  the  declaration  was  within  the  age  of  ai,  as  the  d^ 

hibkUig*'of  ti^  fendant  hath  in  his  plea  alleged,  yet  the  plaintiff  fays,  that 

bill  he  rati6ed  ^^  defendant  hath  fince  the  making  of  the  faid  promifes 

thepromtrei.  is  atuined  the  age  of  a  i,  and  that  More  tie  exbiiititfg  of  the 
^ood  after  Tcr-  "^  ^ 

diA.  thooel)  it    hiU  of  the  plaintifl^  to  wit,  on  the  ift  of  January  1 8139 

that  he^ratSed  ^t,  &c.,  he  the  defendant  affented  to  and  then  and  there 

a^er^e  auD<f    ntti^^d  and  confirmed  the  faid  feveral  promifes,  and  each 

^*f^  and  erery  of  them.     Rejoihder,  that  the  defendant  did 

not  aflentto,  ratify,  or  confirm  the  faid  feveral  promifes 

in  manner  and  form  as  the  plaintiff  in  his  replication 

hath  alleged.    Verdi£t  for  the  plaintiff.    It  was  moved 

in  arreft  of  judgment  on  an  exception  taken  to  th^  re* 

plication,  becaufe  it  only  alleged  that  the  defendant  rati> 

fied  the  promifes  before  the  exhibiting  the  bill,  but 

omitted  to  ftate  that  he  ratified  thera  after  he  came  of 

age. 

The  AUomey-General  and  Comyn  Ihewed  caufe,  and 
contended  that  however  good  the  exception  might  have 
been  upon  fpecial  demurrer,  or  after  judgment  by  default, 
it  was  curedby  verdi£t ;  and  they  cited  Wine  v.  Jf^are  (a), 
and  I  William^  Sound,  228.  n.  \  for  after  verdid:  it  fhall 
be  intended  that  every  thing  was  proved,  which  was  ne- 
ceffary  to  make  good  the  defe£live  allegation,  if  it  b^ 

(41)  1  Siif.  1$. 

defeAivei 
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defeAiye;  and  therefore  that  it  was  proved,  if  it  were        1813* 


COBEM 


neceflary,  that  the  defendant  ratified  after  he  was  of  age. 

But  it  feems  from  .the  cafe  of  Bortbwici  v.  Carrutbers  {a)        ^m'iifl 

that  if  it  had  been  fo  alleged  in  the  replication,  it  would 

have  been  unneceflary  to  proYe  it ;  coofequently  it  cannot 

be  neceflary  to  allege  it 

Parjt  and  Reader,  control,  denied  that  Bcrtbwich  ▼• 
Carrutberi  was^  an  authority  to  (hew  that  the  replication 
need  not  allege  that  the  defendant  ratified  after  he  came 
pf  ag^i'for  there  it  did  fo  alfege }  and  as  far  as  it  was  in 
p^nt,  they  faid  it  was  againft  the  intendment  that  the 
phuntiff  proved  at  the  trial  that  th<>  defendant  was  of  ^ge, 
becaufe  there  it  was  held  not  to  be  neceflary. 

Lord  Ellemborough  C.  J.  This  form  of  replication 
that  the  defendant  ratified  and  confirmed  the  promife,  is 
not  according  to  the  old  form :  I  remember  it  ufed  to  be 
formerly  that  he  promifed  after  he  became  of  age. 
And|  ftri£lly  fpeaking,  that  is  the  more  correal  form; 
for  no  perfon  ever  ratifies  in  words  his  former  promife, 
but  he  makes  a  new  promife.  To  fay  th«c  he  ratified  is 
an  artificial  inference  from  the  fa£l :  it  is  not  a  ratifica- 
tion  unlefs  done  animo  ratificandi  \  whereas  it  is  in  gene« 
ral  only .  a  new  promife  to  pay.  I  think  however  this 
replication  may  be  fupported.  Ratification  and  con- 
firmation mean  fomething  more  than  merely  repeating 
the  promife  \  and  the  jury  have  found  that  the  defendant 
has  ratified.  What  does  that  mean  ?  It  furely  mefans 
that  he  rendered  valid  what  was  before  done ;  and  how 
could  that  be  except  by  a  valid  aA,  wliich  aft  would  have 

(«)  I  r.jL  64S. 
Yot.  I.  3  C  been 
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be«n  ifyndid,  if  he  was  then  an  infant.  If  the  teplu 
tion  had  alleged  merely  that  he  repeated  the  promife,  it 
might  have  been  different;  but  it  alleges  that  he  rati* 
fied;  and  I  think  that  will  do. 

Per  Curiafrr{a),  Rule  difchargcd. 


(«)  JD«M/MP].  wssabfcBt. 


John  Bell  again/i  Keid. 
Bill  and  Others  againji  Bulleiu 


^^ta^<^ik^  TTHE  firft  of  thefe  two  aftions  was  upon  a  policy  of 

country,  domi* 
died  in  a  fo* 


nign  conntiy 
so  tmity  with 
this,  may  law- 
liiUy  cxercife 
the  privileges  ^ 
of  a  fobjcA  of 
thc«oaotry 
ivhere  he  xs  do- 
miciled to  trade 
with  another 


infurance^  effeQed  on  the  13th  of  May  18 lo^   by 

William  and  John  Bell  and  Co.  (whieh  was  defcribed  as 

the  ufual  ftyle  and  firm  of  the  perfons  refiding  in  Great 

SriUiiMi  who  received  the  order  for  and  effeded  the 

policy>)  on  the  (hip  Imogene,  valued  at  450o/.>  and  on 

freight  valued  at  2850/.,  at  and  from  Ftrginia  to  her 

port  or  ports  of  difcharge  in  the  United  Kingdom^  or 
country  in  hof-  _^  _^       ^  «  .«.««..^  •• 

tility  with  this;  ^^y  port  or  ports^  place  or  places,  m  the  Baltic,  &c  with 

JuiMSrf  r^w!  1«^^^  (*°^«^  *^*^)  ^0  ^^^^^  at  ^^  ports,  places^  and  iflands, 
^^led^^in^  for  any  purpofes  wbatfoever,  and  fail  to,  and  touch 
^mmV^effeO.  and  ftay  at,   any  ports  or  places -whatfoever,  and  to 

cd  a  policy  of  x  ^ 

mfToraneeoa  wait  for  information  off  any  ports  or  places.  &c> 
lhip,fre^hr,  ^    ^  r  > 

and  goods,  at 
and  trom  yir* 
limd  to  any 
ports  fai  the 
JSaltk,  and  the 
Ihip  was  cap- 
tared  in  her 
way  to  sifiaiKr,  in  evidence  that  the  (hip  failed  on  the  voyage  in  queftioo 

Denmark  beioj? 

in  amtty  with  America^  hot  at  war  with  thto  country  i  Held  that  the  phuattff  iras  en- 
titled to  rccoTcr. 


The  intereft  was  averred  to  be  in   the  plaintiff  John 
Bell,  and  the  lofs  to  be  by  hoftile  capture. 

At  the  trial  before  Lord  Ellenborwgb  C.  J.,  at  the 
London  fittings  after  Michaelmas  term  iSi  I,  it  appeared 


with 
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trith  a  caigo  i>f  tobacco  on  tbe  I5tfa  of  Febrmmry  \%io% 
and  .that  the-  captain^  having  previouflf  received  in- 
ftru&iont  to  wait  oflF  Fatmnttb  fot  orders  froni  the 
houfe  of  William  and  /oiiy  Bell  and  Go.  in  LondaHf  as 
tothtlhipli  port  of  difcharge  and  ultimate  deftinationi 
arrived  oflF  that  port  the  latter  end  of  Marchy  and  white 
laying  on  and  oW%  received  written  initruf^tons^  dated 
4>n  the  24th  of  that  months  from  the  houfe  of  WURam 
and  JjAn  BM  and  Co.»  to  proceed  to  GotheHburgi  and 
there  place  himfelf  under  the  dire£tbns  of  T.  M^Naeg 
their  agent*  The  Ihip  accordingly  procecfdedi  and  zt^ 
rived  at  Gotttnturg  on  the  14th  of  idtpril^  and  thecf 
receive  inftrudions  in  the  firft  in^anc^  from  M*Nae 
to  proceed  to  Stralfund^  a  Swedj/h  port ;  but  before  the 
ihip  (atledy  M^Nae  having  received  further  inftru6Uona 
from  B€ajley{a)f  who  was  one  of  the  pairtners  in  the 
Isondm  houfe  of  WiUiatH  and  Joba  Bell  and  Co.»  but 
was  then  refiding  at  Hamburgh^  dire&ed  the  captain  to 
call  at  Elfineur  or  Njbeirg  (as  the  wind  might  favour 
him)  Dani/b  ports»  for  further  orders  from  Beajtey.  On 
the  aad  of  Afril  the  Imogene  left  GabcfAurg  on  her  way 
Xd  Elfineur  fqr  orders^  and  on  thel  next  day  was  cap«^  ■ 
tured  in  the  Baltic  by  a  Dani/b  privateer  from  Elfineur^ 
carried  into  Copenbagin  and  ultimately  condemned  there^ 
by  a  fentence  pronounced  in  the  prize  court  therCf  aa 
engaged  in  commerce  of  a  hoftile  charafier.  It  further 
appeared  that  Jobn  Bell^  the  plaintiflF^  was  a  Britijb^ 
bom  fubje^^  but  had  been  refident  and  domiciled  in 
die  United  States  of  Ametica  for  upwards  of  a4  yeai^^ 
and  had  become  a  citizen  of^thofe  Stately  dutt  he  waa 

(«)  It  did  not  appetr  in  e^idenct  whether  SeaJUj  wsi  ■  Mtitlfi  ot 
Amerkan^  but  he  wai  boW  laid  to  be  aa  AmcricMM 

3  C  a  a  part- 
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1813*       t  partner  in  the  houfe  of  William  and  John  Bell  and  C»  « 

^"""^        of  Lmdm^  of  which  honfe  BeaJUy  alfe  was  a  partner; 

mtSjt        wh<Kwas  then  refiding  at  Hamburgh.    That  at  the  time 

**        of  the  infurince  and  down  to  the  capture  of  the  veffd 

Ameriea  was  in  amity  with  Great  Britain^  Snueden^  and 

Denmark  ;  and  Great  Britain  was  in  amity  with  Sweden^ 

but  at  war  with  Denmark :  and  this  the  captain  knew. 

The  (hip  had  no  Britijb  licence  to  trade  with  or  go  t* 

an  enemy's  port.    It  was  therefore  objeAed  at  the  trial 

that  this  {hip,  owned  by  John  Bell^  a  Britt/b  fubjeA, 

though  domiciled  in  America,  could  not  lawfully  go  to 

an  enemy's  port  to  eallfer  orders^  without  a  licence  from 

the  crown,  but  that  fuch  going  was  illegal  and  avoided 

the  infurance. 

The  fecond  aAion  was  brought  by  John  Bell  and  others 
upon  another  policy  on  the  goods  loaded  on  board  the 
fame  (hip  Imogene,  and  the '  proof  in  this  cafe  was  die 
fame  as  in  the  firftj  with  tlie  addition  of  a  letter  of  the 
13th  of  April  1810  from  Beajley  at  Hamburgh  to  his 
partner  Wm.  Bell  in  LonJ$n,  which  was  ofiered  by  the 
defendant  in  proof  that  the  (hip  with  her  cargo  had  been 
ordered  to  proceed  to  Eljineur  or  Njkerg  in  Denmark^  not 
merely  for  the  purpofe  of  receiving  orders  there  as  to  her 
future  deftination,  but  for  the  purpofe  of  tradbg  or  dif- 
pofing  of  her  cargo  there^  if  an  advantageous  opportunity 
Ibould  occur.    The  letter  was  as  follows : 

<'  Hamburgh,  12th  April i9 10. 

«  By  the  mail  of  to-day  I  write  to  Mr.  M^Nae  to  fend 
the  Mars,  and  the  Imogene,  or  Georgia  Planter,  whichever 
arrives  firft,  provided  he  cannot  fell  immediately  at  GW* 
tenburg,  to  Elfineur  est  Nyberg  for  my  orders :  once  theret 
I  have  but  little  doubt  (ball  be  able  to  djfpofe  of  the 
cargoes  deliverable  in  fome  of  the  BeJik  ports  very  ad- 
I  vantageonHy. 
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Tantageottfly.  A  cargo  was  fold  that  vay  the  other  day  1813* 
at  50  grotes ;  alfo  the  tobacco ;  we  muft  not  flatter  our- 
felvea  with  making  much  on  it/'  .&c.  (Signed  JS^.  G.  «4idf 
At^Crf.)  The  objeAion  taken  upon  this  evidence  wai^ 
that  the  going  to  Elfimur  fir  the  purpofe  of  tradings  was 
illegalf  and  avoided  the  infurance.  The  plaintiflSi  how* 
^er  in  both  thefe  actions  took  a  rerdift  for  the  amount 
o£  the  defendants'  fubfcriptions,  his  Lordlhip  referving 
to  the  defendants  the  benefit  of  thefe  obje£lions  upon  a 
motion.     A  rule  nifi  was  accordingly  obtained  in  both  , 

a^ons  in  Hilary  term  181a  ;  againft  which,  in  the  fol- 
lowing Eafier  term,  Tbi  Athmtf'Gefiiral^  (jGMs,)  Parhf 
and  /•  W.  Wamn  fliewed  canfe,  and  Garrow,  Holroyd, 
and  Scarlett  were  heard  in  fupport  of  them.  The  cafes 
thenciteds  except  the  cafe  of  M*Connel  t.  Hi8ar{a)^ 
were  afterwards  mentioned  and  commented  on  by  the 
Court  in  giving  judgment }  in  which  judgment  will  alfo 
be  found  the  principal  arguments  ufed  at  the  bar.  The 
Court  took  time  to  confider. 

Lord  Ellbmborough  C.J.  on  this  day  delivered  the. 
judgment  of  the  Court  in  fubftance  as  follows.  This  was 
a  motion  for  leave  to  enter  a  nonfuit  in  an  adion  againft 
an  underwriter  upon  a  policy  of  aflurance  on  (hip  and 
freight  on  the  Imogine,  (and  there  was  alfo  a  policy  on  the 
goods,  the  fubjefk  of  another  adion)  at  and  from  Virginia 
to  her  port  pr  ports  of  difcharge  in  the  United  Kingdom, 
or  any  port  or  ports  in  the  Baltic.  The  intereft  was  averred 
in  John  BM  of  America^  and  the  lofs  was  by  capture.  The 
(hip  after  arriving  and  lying  oS  Falmouth^  received  orders 
IP  go  to  Gcfttcnburgi  where  (he  arrived  oa  the  14th  of 

3  C  3  JfrU 
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1913/      ^fjf  fSio»  and  wad  proceedingthence  to  i^^HRir)  an  hofi* 
'       tile  port,  to  get  further  inftnidions,  when  (he  was  cap. 
agmnft        jtured  hy  a  Danj/b  (hip.    The  ftip  had  received  orders  at 
^^'         Gtttenburg  togoto  Ei/lneyrforfuxAet  orders  from  Bi^Jfiys 
who  was  one  of  the  houfe  of  ^m*  Bell  2nd  Company.  The 
captain  knew  that  Eljintur  was  a  lioftile  port.   It  did  not 
appear  that  W.  Bell^  the  partner  refident  in  Bnglawt^ 
was  a  partner  in  the  houfe  in  America.     ^  yerdifib  was 
taken  for  the  plaintiff,  with  liberty  to  move  for  a  non* 
'  ^fuit,   upon   the  point  whether  failing  to   Bljineur^    a 

hoftile  port,  for  orders  was  Olegal.  Tlie  cafe  was  ar-* 
gued,  and  has  been  the  fubjefl  of  long  and  deliberste 
confideration  with  us.  The  queltion  is,  whether  a 
natural-bom  fubjed  of  his  majefty  domiciled  m  9 
neutral  country,  fuch  as  the  United  States  of  Amenta 
then  were,  can,  in  refpeft  of  fuch  his  domicile,  be 
entitled  to  enjoy  the  commercial  benefits  and  privOeget 
belonging  to  the  citizens  of  that  country,  and  be  exempt 
from  the  difabilities  ai|^  reftfaints  attaching  on  a  natural* 
bom  fubjedl  of  this  country.  In  general  it  may  be 
confidered  as  illegal  to  touch  at  a  hoffile  port  in  the 
courfe  of  the  voyage.  In  Dr.  Edward/^  Admiralty 
Cafes^  p.  4a.  it  is  laid  down  by  Sir  Wm.  Seott  <f  diat 
&ere  is  no  rule  more  clearly  eftablifhed  in  prindpfej 
than  that  the  port  of  deftination  being  an  interdided 
porti  is  the  port  of  delivery  of  the  cargo  j**  which,  as 
I  underftand  it,  means  that  the  cargo  muft  be  prefumed 
to  be  deflined  thither  for  the  purpofe  pf  illegal  trade, 
^nd  Sir^  Wm*  Scoit  adds,  **  f hat  it  is  impoflible  to  relax 
^at  principle  j  if  it  were  once  admitted  that  a  (hip  may 
^nter  an  interdicted  port  to  fupply  berfelf  with  watery 
pr  on  any  other  pretence,  a  door  would '  be  opened  to 
all  forts  of  fraud  without  the  poflibility  of  preyentbg 

them." 
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them/'     Afluming  then  on  general  ppnciples  of  rea-i 
ion    and    political   convenience^    that    all    intercourfe 
with    the    ports    of    an  enemy    is   illegal,    for  what 
purpofe  foever  it  may  be,  the  queftion  here  is  whether 
fuch  refort  in  the  cafe  of  a  natural-bom  fubje£^  domi- 
ciled  in   a    neutral   country   (lands    upon  a  different 
principle,    llie  cafe  of  Scott  ▼.  Schwartz,  Comyn^s  Rep. 
6tj.  is  the  firit  cafe  where  a  queftion  of  domicile  arofe. 
That  was  a   queftion  whether  the   mafter  and  three- 
fourths  of  the  mariners,  who  had  come  from  Riga  in 
Ruffia,  could  be  confidered  as   of  the  country  from 
whence  the  {hip  came,  fome  of  them  having  been  born 
out  of  the  dominions  of  Ru/pa,  but  being  refident  there. 
The  Lord  Chief  Baron  Comyn,  in  a  moft  learned  judg- 
inent,  in  which  he  confidered  the  law  of  domicile  with 
reference  to  the  navigation  z£t  very  much  at  large,  de- 
clared himfelf  of  opinion  that  they  were  men  of  that 
country  within  the  intent  of  the  navigation  \(\.    The 
next  cafe  as  to  how  far  a  Bntjflhhom  fubjeA  domiciled 
in  the  United  States  of  America  could  be  confidered  as 
a  citizen  of  America  for  the  purpofes  of  commerce,  fo 
as  to  partake  in  the  trade  to  the  Eaft  Indies,  by  virtue 
of  the  treaty,  in  which  the  words  .  are  ''  that  the  citi* 
zens  of  the  United  States  may  trade  between  the  faid 
territories  and  the  faid  United  States,"  was  the  cafe  of 
jy'il/on  V.  Marryat,  8  T.iZ.  31.,  which  came  on  after- 
wards  in   errolr,    i  Bof:  l*f  PuL  430.    Lord  Kenyan  and 
the  reft  of  the  Court  of  King's  Bench  were  of  opinion 
that  as  Collett  was  a  citizen  of  this  country  by  birth,  he 
could  not  throw  off  his  allegiance  to  this  country,  but 
that  he  was  alfo  a  citizen  of  America  for  the  purpofes  of 
commerce,  it  being  found  that  he  had  been  adopted  aS 
a  citizen,  of  that  country  \  and  the  circumftance  of  lus 
3  C  4  being 
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-iBx^.        Eyeing  a  natural-born  fubjed  here  couM  not  depnTe  him 
of  the  advantages  of  being  a  citizen  of  that  country. 
In  So/,  fee  Puff.  EyreC  h   faid,  <«  Upon  what  aadio- 
rity  is  it  faid  that  a  natural-bom  fubjed  of  the  long 
ihall  not  trade  to  the  Eafl  Indies^    though  he  is  an 
adopted  fubje£t  of  another  country,  whofe  fttbje£ls  in 
general  are  allowed  to  trade  to  the  Ea/l  Indies  ?  Shall  it 
be  enough  to  fay  the  reft  of  the  king's  fubjeAs  are  not 
allowed  to  trade  to  the  Eafi  Indies^  and  therefore  you 
being  the  king's  fubje£t  (hall  not  ?    He  will  anfwer,  I 
hare  a  privilege  which  the  reft  of  the  king's  fubjeAs  have 
not.    I  am  the  king's  fubjeA,  but  I  am  alfo  the  fttb- 
je£l  of  the  United  States,  and  Great  Britain  has  granted 
to  the  fubjeds  of  the  United  States  that  they  may  trade. 
He  may  add,  I  have  violated  no  law  of  my  patent  ftafie 
in  procuring  myfelf  to  be  received  a  fubjcA  of  the 
United  States.     She  encourages  the  pra&ice,  for  (be 
herfelf  adopts  the  fubje£ls  of  other  ftates."    But  this 
cafe  as  well  as  that  of  Scott  v.  Schwartz^  it  has  been 
truly  (aid,   neither  exprefsly.  nor  necefiarily  eftabli(h 
more  than  this,  that  for  ordinary  commercial  pmpo(e% 
and  the  general  objeds  of  trade,  a  Britiflhhcfm  fubjed 
is  capable  of  becoming  the  adopted  fubje&  of  another 
ftate,  fo  as  to  enjoy  the  privileges  of  commerce  allowed 
to  that  ftate.    But  when  a  war  breaks  out  with  the  pa- 
rent ftate,  it  is  faid  that  natural  allegiance  requires  that 
he  muft  abftain  from  any  a&  which  is  contrary  to  the 
interefts  of  the  parent  ftate ;  that  trading  with  an  enemy 
is  an  a£l  of  that  defcription,  afibrding  aid  and  comfort 
to  the  enemy,,  and  fuch  trading,  though  not  of  a  hoftile 
nature,  may  be  the  means  of  carrying  on  a  treafonable 
itttercourfe  with  the  enemy.      And  the    fame    reafon 
extends  to  the  naturatbom  fubje&s  of  any  other  ftate 
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who  have  become  the  adopted  fabjeds  of  our  own 
country,  if  their  parent  ftate  become  engaged  in  bofti* 
litiea.  Whether  diefe  confequences  have  or  hare  njot  in 
them  fo  much  probable  danger  as  to  require  reftri&ion 
is  a  queftion  of  political  expediency  well  worthy  per- 
haps the  attention  of  the  legiilature.  In  the  mean 
time  we  cannot  help  remarking  that  the  trading  with 
an  enemy  by  a  natural-born  fubjeft  has»  under  certain 
qualifications!  been  recognized,  as  appears  by  the  cafe 
of  the  Elizabeth^  cited  in  Potts  v.  Bell^  8  T.  R.  55(5., 
befiore  Sir  Thomas  Denifon  and  another  common  law 
Judge,  where  the  goods  which  had  been  taken  as  coming 
from  an  enemy's  port  were  reftored  to  a  Britj/kAKm 
fnbje£l,  who  was  eftablifhed  in  a  foreign  country. 
Upon  inquiry  I  find  that  a  cafe  has  occurred  at  the 
•  Cockpit,  before  the  prefent  Mafter  of  the  Rolls,  in 
which  precifely  the  fame  point  was  decided,  and  in  ' 
which  his  Honour  concurred.  Contemplating  thefe 
uniform  authorities,  according  to  which  a  trading  with 
an  enen^y  by  a  Sritifl^hom  fubjeA  domiciled  abroad,  has 
been  regarded  as  innocent,  and  entitled  to  protection  from 
condemnation }  it  is  impoffible  for  us  upon  this  occa^ 
fioQ  to  hold  that  thefe  cafes  were  not  well  decided. 
This  is  only  a  motion  for  a  nonfuit,  and  therefore  re-^ 
fernng  to  any  one  of  us  to  confider  this  queftion  if  it 
ihould  be  prefented  to  us  in  a  more  folemn  form  for  our 
deciuon,  we  think  that  this  rule  for  a  nonfuit  ought 
to  be  difcharged. 

There  b  a  like  rule  pending  in  Bill  and  Otters  v. 
Sulkr. 
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itij. 


6th. 

A  certtofiri  to 
lemcre  an 
order  of  {eflioos 
confirming  an 
order  of  re- 
rooYftl,  fubjtA 
to  ncafe  to  be 
Aatd,  mofl  be 
appSed  for 
witkin  fix  ca- 
lencur  months 
after  making 
the  order  of 
fcilbni,  and 
not  within  fix 
mottht  after 
retting  the  . 
cafe 


The  KiHo  apunfi  The  JulUces  of  Sussex. 

jyOTLT  renewed  his  application  for  a  cerdortffi  in 
this  cafe.(0},  the  fix  days  notice  having,  fince  the 
former,  rule  was  difcharged,  been  given  to  the  juftices» 
as  required  by  ftat.  13  G.  2.  c.  i8./.  5.  He  tti]ged  as 
an  excufe  for  the  latenefs  of  the  application  that  the 
cafe  had  not  been  finally  fettled  till  the  Epipbamy  feffions, 
before  which  time  the  parties  could  not  come  to  the 
Court  for  the  removal  of  the  order ;  and  the  delay  in 
fettUi^  the  cafe  was  attributable  entirely  to  the  other  fide. 
Admitting  in  general  that  the.  fix  months  would  run  from 
the  time  when  the  order  of  feilions  was  made,  which  in 
this  cafe  was  at  the  Muhaelmas  fefiions,  itiU  the  above 
circumftances  took  it  out  of  the  general  rule.  He  cited 
ReM  V.  Winpennji  34  G.  i.  where  a  fimilar  application  for 
removing  an  order  for  the  maintenance  of  a  baftard  child 
was  made  after  the  fix  months,  and  allowed. 


Lord  Ellenborough  C.  J.  The  ftatute  exprefsly 
requires  that  the.  certiorari  (hall  be  applied  .for  within 
fix  calendar  months  after  order  made;  and  I  think  it 
3vill  be  attended  with  beneficial  confequences  if  we  put 
%  ftri£l  interpretation  upon  this  claufe  \  as  it  will  have  a 
tendency  to  accelerate  the  fettling  of  cafes  which  are  in- 
tended to  be  brought  up  for  our  revifion. 

Batlet  J*  In  ftri£);nefs  the  cafe  ought  to  have  been 
fettled  at  the  Michaelmas  {ttHons^  fedente  curid. 

Per  Curiam f  Rule  refufed. 


(tf)  See  aote»  p.  631. 
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A  CnON  by  th^  indorfee  agatnft  the  acceptor  of  a,  where  the 

bill  of  exchange.     At  the  trial  before  Lord  Ellen^,  t?^lh^^^^ 
hmugb  C.  J.  at  the  London  ^mitg^  after  Eaftir  term,  it,  "^^P^'^'^Jj 
appeared  that  the  bill  W,as  originally  accepted  by  the  Cc'i;  after 
defendant,  payable  at  Bloxant^  and  Co.,  with  whom  the  or  four  years 
defendant  then  kept  cafh.    The  drawer  of  the  bill  kept  phintifT,  eraC; 
it  in  his  hands  three  or  four  years  after  the  acceptance,  ^^f^  ^nd'^,, 
and  then  indorfed  it  to  the  plaintiff  for  a  yaluable  con*  andfubftitutiot 

*^  £,  and  Co. 

fideration,  at  which  time  he  erafed  the  name  of  Bloxam  without  the 

knowledge  ol 
and  Co.  and  inferted  that  of  Efdaile  and  Co.  in  lieu  of  the  acceptor, 

it,  iRathout  the  knowledge  or  confent  of  the  defendant,  hav^ing  faUed 

The  houfe  of  Bloxam  and  Co.  had  failed  in  the  interval  ^puBcef"^ 

between  the  acceptance  of  the  bill,  and  the  above  altera-  ^H  ?*.**  . 

don  made  upon  it.    Under  thefe  circumftances  it  was  not  rccoTer 

contended  that  the  defendant  was  difcharged  by  the  al<«  acceptor. 

teration,  and  Rex  v.  Treble  {a)  was  cited.      His  Lord- 

Ihip  referved  the  point,   and  the  plaintiff  recovered  a 

verdidl ;  and  on  a  former  day  in  this  terih  a  rule  nifi  was 

obtained  for  entering  a  nonfuit. 

Park  and  Reader  now  (hewed  canfe,  and  diftinguiAed 
diis  cafe  from  Rex  v.  Treble^  and  Sattndeffm  v.  Btnves  {b\ 
in  which  it  was  decided  that  the  place  of  payment  was  a 
material  part  of  the  inftrument,  inafmnch  as  thofe  were 
cafes  of  promiffory  notes,  where  the  place  of  payment 
Was  in  the  body  of  the  inftrument.  But  in  Fenten  r. 
foundry  (r),  which  was  the  cafe  of  a  bill  of  exchange, 

(4)  a  Tom.  t%t.        •  (»)  M  Eaft,  50a  (e)  13  Safi,  459- 

the 
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1813*  the  Court  held  the  place  of  payment  to  be  immsteriaL 
i|^^^^,.  If  die  acceptance  had  been  in  blank,  the  infertion  of  a 
n^M  place  where  the  bill  was  to  be  paid  would  not  have  made 
it  Toidj  Trt^  v.  Spearman  (ii)j  and  Marfan  t.  FctH  (3):  and 
what  difierence  is  there  in  effedl  between  inferting  a  plaoa 
where  none  before  exifted,  and  altering  one  wliich  did 
exift.  So  in  Kerfaaw  v.  Cox  {c)  Le  Blanc  J.  ruled  that  the 
infertion  of  the  words  <<  or  order''  did  not  vitiate  the  bilL 

The  Att^mey^General  contr^  argued  that  7r^T. 
Spearman^  and  Marfan  v.  Petit  were  not  authorities  to  go-> 
rem  this  cafe,  becaufe  there  the  infertion  of  the  place  of 
payment  after  acceptance  was  only  by  way  of  memoraa- 
dum ;  and  that  was  the  ground  on  which  thofe  cafes  pro- 
ceeded, though  it  was  not  fo  ftated  in  the  note  of  them. 

liOrd  Ellenborough  C.  J.  If  nothing  more  appeared 
than  what  appears  by  the  note  of  Marfan  v.  Petit,  I 
Ihpuld  fay  that  cafe  was  wrongly  decided,  as  at  prefent 
advifed,  but  probably  it  was  as  fuggeftedby  TheAttomej^ 
General  not  written  immediately  under  the  acceptance,  but 
only  a  memorandum  where  to  fipd  the  money  when  the 
bill  became  due*  Here  if  the  alteration  led  to  no  other 
confequence  than  this»  that  the  holder  might  hare  pro* 
tefted  the  bill  for  nonpayment  at  a  place  where  the  ac- 
ceptor had  never  made  it  payaUe,  and  thereby  put  th^ 
party  to  an  additional  expence,  that  would  be  a  fufficient 
obje£lion«  But  it  goes  further,  and  caufes  the  bill  tQ 
carry  with  it  the  appearance  of  folvency  by  being  direAed 
to  EJdatle  and  Co.,  a  folvent  houfe,  inftead  of  Bhxtani 
.  ;ind  Co.,  an  infolvent  one :  it  purports  to  be  an  aiitfaov 


rity 
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rity  to  the  other  hoafe  to  pay  the  bill,  and  if  thit  houfe        18x3* 
had  chofen  fo  to  underftand  it,  and  had  pud  the  bill,       — 

TiDMAANt 

the  confequence  would  be  that  the  acceptor  might  have  ^i^^'^fi 
become  liable  to  an  a£iion  at  their  fuit.  It  therefore 
holds  out  a  falfe  colour  to  the  holder,  and  likewife 
varies  the  contra£l  of  the  acceptor  by  fuperadding  an 
order  upon  another  houfe  to  pay  the  bill,  and  therefore 
it  feems  to  me  to  be  a  material  alteration. 

Le  Blanc  J.  llie  alteration  materially  varies  the 
contrail  of  the  party  who  accepted.  It  fuperadds  a  re* 
fponfibility  being  in  the  nature  of  a  requeft  by  the  ac- 
ceptor to  the  other  houfe  to  pay  the  bill.  And  not- 
withft^ding  the  holder  of  die  bill  was  not  bound 
to  go  thither  to  demand  payment,  ftill  he  might  go 
thither,  and  if  he  had  gone,  and  the  bill  had  been  re- 
fufed  payment,  he  might  have  protefted  it  for  non-pay- 
ment. In  Kerjhavi  v.  Cox  the  alteration  was  with  tbd 
confent  of  the  defendant,  and  to  correal  a  miftake  in  fur* 
therance  of  the  original  intention  of  the  parties. 

Batlet  J.  I  am  alfo  of  opinion  that  the  alteration 
varies  the  refponfibily  of  the  party.  Very  poffibly  the 
words  written  by  the  drawer  under  the  acceptor's  name, 
in  Marfin  v.  Petti  were  written  in  fuch  a  manner  as  to 
fhew  that  they  were  merely  inferted  as  a  memorandum, 
and  no  part  of  the  acceptance.  If  this  alteration  be  good 
I  do  not  fee  why  an  alteration  to  any  diftant  place 
would  not  be  equally  good. 

Da>c?iE&  J.  I  concur  in  opinion  with  the  reft  of  the 
Court.  The  cafe  of  Fenton  v.  Geundry  only  decided  that 
the  holder  need  not  go  to  the  place ;  but  he  may  go,  and 
that  is  a  fufficient  obje£tion  to  this  alteration. 

Rule  abfolttte. 


tobeWfttoOit 
jar/, 
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^j[|^^*  Maddox  and  Another  againjl  Miller. 

la  an  t^  for  A  SSUMPSIT  for  goods  fold  and  deliTered.  Pleaiy 
•n  infint«  the  *  infancy.  Replicatioiif  neceflaries. 
i^te.lf  tnr  ^^  ^  ^^  before  BafUy  h%  at  the  laft  affixes  for  tlie 
SdL''pt!!l^o  city  of  Worcefier^  it  appeared  in  evidence  that  the  phin. 
nffliedto"thr  ^*  ^^^  tailors  at  Worcejler^  and  had  fumifhed  the  de- 
defendant  Bar  fendant  wiA  clothes.    The  defendant,  at  the  dme  of 

fall  within  the 

dcfciiption  of  the  delivery  of  the  clothes,  was  under  age,  bat  lived 
ffridence  ooshc  apart  from  his  father  in  the  employ  of  a  confidenMe 
barge  owner,  at  Stourport-^n^Sevem^  and  had  fince  be« 
come  a  lieutenant  in  the  Nortb  Gloucefier  militia.  Hb 
father  was  a  clergyman  in  Glfuee/krfiire^  about  20  miles 
from  Womfter^  with  an  income  of  700/.  per  annum^ 
teving  four  daughters  and  two  fons,  of  tiriiom  the  de* 
fendant  was  the  youngeft,  all  dependant  upon  him  for 
fupport.  In  Augufi  1809  the  defendant  firft  employed 
the  plainuffs,  and  between  that  time  and  18 10  hi^ 
bill  for  clothes  amount«|d  to  i8/.  a/.  6i.  On  the  ayth 
S^temimr  1810  he  paid  15/.  in  part  of  the  then  debt^ 
which  left  a  balance  of  3/.  xr.  6J.  due  to  the  plaintiffs. 
Between  0^0^  1810  and  Fetruary  j8ii  other  articles^ 
confiding  of  fuperfine  coats  and  the  ordinary  appard 
worn  by  gentlemen,  were  fumiflied  him,  to  the  amount 
of  16/.  4/*  6J.$  for  the  price  of  which,  together  wttb 
the  balance  of  the  former  account,  this  afUon  wa» 
brought.  It  did  o&t  appear  what  falary  the  defendant  had 
during  his  employ  at  Stoutfori.  The  defeodwt  was  not 
introduced  to  the  piaintiflfs  by  his  father,  but  had  fent  for 
one  of  them  to  the  imi  to  give  him  his  firft  order  refpe£b<« 
ing  the  clothes.  Objeftion  was  taken  i^on  this  evidence 
3  that 
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Oat  it  was  not  fafficient  to  go  to  the  jury;  UuifiiAich        1813. 


MaOD6Z 


as  there  was  no  proof  that  the  defendant  waSf'  at  tlie 

time  of  the  order,  in  need  of  clothing,  nor  that  the      "i^in^ 

clothes    fumifhed    were   fuitable  to  his  condition  in 

life,  nor  that  he  had  any  income  to  enable  him  to 

pay  for  them«    The  learned  Judge,  after  heCtatii^  on 

this  objedion,  dire£led  a  nonfuit*     A  rule  nifi  was  ob-- 

tained  in  the  laft  term  for  fetting  it  afide ;  againft  which, 

on  a  former  day  in  this  term. 


Dauncej  and  Abbott  ihewed  caufe,  and  contended  that 
the  affirmative  of  the  iflue  being  on  the  plabtiffs,  they 
were  bound  to  prove  that  the  articles  fupplied  were 
neceflary  and  fuitable  to  the  eftate  and  degree  of  the 
infant;  which  the  evidence  not  only  failed  to* prove, 
but  proved  the  contrary ;  for  it  appeared  that  the  de- 
fendant was  provided  with  clothes  at  the  time  of  the 
order,   and  the  articles  fupplied  were    a   defcription 
fuitable  to  the  higbeft  rank.    The  defendant  was  alfo 
a  ftranger  to  the  plaintiffs,  and  therefore  they  were 
bound,  before  they  trufted  him,  to  make  inquiry,  as 
was  held  by  Lord  Kenyon  in  Ford  v.  Foihergill  (a),  which 
might  have  ealily  been  done, 'as  the  father  lived  but 
a  fhort  diftance  from  them.    The  rules  which  for- 
merly  obtained    for   the  prote£lion    of   infants  were 
more  drift,'  and  have  already  been  fufficiently  relaxed  % 
in  Brooke  v.  Gaily  {b)  Lord  Hardwicke  faid  «  The  law 
lays  infants  under  a    difability    of  contracting  debts 
except  for  bare  neceflaries,  s^nd   even  this  exemption 
is  merely  to  prevent  them  from  perifliing.*'    And  per- 


(d)  Feakii  N.  P,  C.  119.    |  £ff.  N.  F.  C.  it  i.  S.  C 


haps 


74^  »  YHt  Ttrrpman  Mtum.  ot  GBO&GB  IDL 

tttj*       bapt  the  ftri£l  nilt  would  have  b«&'tli»  bcft  to  ad-> 
hciB  to*  •   •     ' 


Mao»o« 

J** 

MttLnu 


Jmfii  and /telr»  cootA,  ufgtd  that  tiit  qneftaon 
vas  not  m^etlier  Ae  Md<t>oa  was'  fafieitofc  to  irarrant 
t^  jnry  in  ^  finding  for  the  plaintiff,  but  whedier-  it 
was  fufficientfor  them  to  deliberate  upon;  if  it  was» 
then  the  nonfuit.was  incorred.    The  qneftion  wbedier 
neceffariea  or  not  is  a  mixed  queftion  of  fad  and  law, 
and  as  Aich  ftould  .be  fubmitted  by  the  Jud^  to  the 
jury,  together  with  his  dire£bions  upon  the  law }  and  it 
is  of  importance. that  this  fliould  be  obferrcd,  for  the 
keeping  diftin£l  the  proTince  of  the  Judge  and  jury* 
In  fprmer  cafes  it  has  been  the  prance  to  leave  this 
queftion  to  the  jury ;  Lord  Kenyan  did  fo  in  FotberpJl 
y.Ford^  and  the  jury  found  againft  his  opinion ;  and  in 
a  late  cafe,  of  I^wnari  ▼•  Roxhrgit  the  fame  courfe  was 
adopted^  by  Lord  EUenborougb*     BainM^  y.  Picitr^ 
ing  [a)  feems  to  be  the  only  cafe  where  the  Court  de^ 
cided  the  queftion  upon  affic^Tit,  but  there  the  infant 
was  living  with  her  mother;  and  in  Barinfok  t.  Gre^ 
ville  {b)^   Samirfet  fummer  affixes  iSiOf  por«  fi^jfej  h 
the  queftion  was  left  to  the  jury,  though  the  in£uzt  was 
liying  with  his  father. 

Lord  Ellekborough  C.  J.  referred  to  Ckves  ▼• 
Brookes^  Sir.  iioi,  and  9  Viner^  392.,  obfenring  that 
Strange  had  not  adverted  to. the  cafe  ot Rainsfird  r. 
Fenmek  (r),  which  in  the  margin  of  Vtner  appears  to 
have  been  cited,  and  admitted  per  Cun  as  a  cafe  in 
.-  .•* 

(«)  %Bhn.  1315.  {h)  StlwynU  iV.  A  p.  1x9.  3d  edtt. 

point  I 


Mijxvv 
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pointy  and  in  which  5^  Serjt.   faid /<  thefe  things.        1813* 

of  neceflaries  have  been  referred  to  the  Judges  and  " 

Masoox 
not  to  the  jury ;"  and  Vaughan  C.  J*  and  two  other         itgdf^ 

Jnftices  obfervedi  <<  Our  being  Judges  of  the  neceflaries 
is  to  the  nature  of  the  things  not  to  the  particularsy 
that  indeed  muft  be  tried  by  a  jury/'  His  Lordfhip 
alfo  mentioned  Mackerell  t.  Bachelor  [d)f  where  the 
plaintiff  brought  affumpfit  for  the  prices  of  a  iattin 
doublet  and  hole,  with  filver  and  gold  lace  \  a  velvet 
jerkin  and  hofe,  and  a  fuftian  doublet  and  cloth  hofe ; 
the  defendant  pleaded  infancy.  Replication^  that  the 
defendant  was  a  fervant  and  attending  upon  the  Earl 
of  Effex  in  his  chambert  and  that  the  apparel  was  de^ 
livered  to  him  for  his  neceiTary  apparel  during  the  time 
of  his  fervice  t  upon  demurrer^  the  Court  caufed  the 
declaration  to  be  read,  and  finding  that  the  defendant 
was  there  written  gentleman,  agreed  clearly  that  the 
fattin,  lace,  and  velvet  were  not  neceflary  apparel  for 
a  gentleman,  and  therefore  the  a£Uon  would  not  lie 
for  fo  much,  but  only  for  the  refidue."  But  his  Lord- 
fhip  addedt  that  in  general  certainly  the  queftbn  had 
been  fubmitted  to  the  jury,  with  fuch  a  direftion  from 
the  Judge  upon  the  law  as  the  circumftances  required  \ 
and  therefore  if  any  part  of  the  articles  might  be 
ftridly  neceflaries^  it  ought  not  to  have  been  with- 
drawn from  the  jury. 

The  cafe  ftood  over  for  (omfk  days,  and  now 

Lord  EllenBorough  C-  J-  faid  that  the  Court  were 
ef  opinion,  that  this  was  not  fo  purely  tod  exclu* 

{4)  (ku/d/horeuib,  i6Z. 

Vol.  I.  3D  fively 
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fivcdy  k  qacftj^h  of  kw  as  that  fomtf'  queftkm  AkmiM 
Maooo*      ''^^  ^^^  ^"^^''^  ^^  to  the  jitrjri   die  nonfoit  tliere^ 


.  f<f '"^Z        fore  muft  be  fet  aiide^  and  a  nenv*  trial  had* 


Rule  abfolute. 


jjfyy^'  '  dRBSWBLL  9gcmft  Hern* 

Sam^  ^^^/;j/?  Dealy. 

Mildc^VdXir  THESE  WW  rules  nifi  for  referring  it  to  the  Maffdr 

principal  with-       .  to  tax  the  plaintiff  has  cells  in  thefe  a&ions  upon 
in  the  eight  *,  ,   '^ 

dtyf  allowed  bf  the  r^cognizance  of  bail>  and  alfo  the  cofts  of  his  appli- 

the  role  of  Tfy*.  ,.     .^^     ,../.,•    •  .        • 

x^Aii.,arenot  cation.     The  plaintiff  obtained  final  judgment  in  the 

cofls  in  an  ac-  original  adiion,  at\d  iffued  a  capia$  ad  fatisfaciendum  re- 
tion  on  the  re< 
^gnixance  up 


tumable  in  eight  dajs  of  the  Purification^  FA.  ptb^  to 
to  the  time  of     ^\xffSix  non  eft  inventus  behig  returned.  <m  the  loth  he 

the  notice  of  . 

render,  when  commenced  thefe  af^ions  and  ferred  the  defendants  with 

the  proceedings 

wire  ttayed.  a  latitat.     On  the  1 6th  oi  February  the  bail  rendered  tEe 

principal,  and  gave  notice  thereof  to  the  plaintiff's  at- 
torney, whereupon  further  proceedings  in  thefe  a£^ions 
were  ftayed. 


Lawes  {hewed  caufe,  and  relied  on  Stmth  v.  Ltvfis  {a) 
as  being  a  later  determination  than  Hughes  v.  Poidi' 
vin  {b)f  on  the  authority  of  which  this  rule  was  ob^ 
tained.  He  contended  that  as  the  Court  in  Srmtb  r. 
Lewis  allowed  the  bail  to  (lay  proceedings  without  pay- 
ment of  cofts,  they  muft  of  neceOity  hold  in  this  cafe 
that  they  w^ere  not  liable  to  pay  them  \  and  Ife  referred 
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to  tIie'rule.of  court,  Trin.  i  jtnn,^  and  faid  that  in  fcire  '     1813* 
facias^  on  the  recognizance  no  cofts  were  allowed. 


F.  PMock,  contT^>  inCfted  that  Hughes  v.  Pwdivin  was 
diredly  in  point,  and  that  the  Court  in  Smith  t.  Lenvhi 
though  they  were  of  opinion  that  the  bail  were  entitled 
to  hare  the  proceedings  ftajed  unconditionally  on  no^ 
tice  of  the  render,  did  not  overrule  die  former  cafe. 
Therefore,  though  the  plaintiff  is  not  at  liberty^  accord* 
ing  to  Smith  v.  Lewis,  to  require  as  a  condition  of  ftay« 
ing  the  proceedings  that  his  cofts  fliall  be  paid,  it  is  ftill 
open  to  him,  according  to  Hughes  v.  PoiJevin,  to  come 
to  the  Court  by  a  feparate  motion  for  payment  of  his 
cofta.  And  he  faid  the  rule  of  Trin.  lAnn.,  that  all 
further  proceedings  (hall  ceafe,  meant  fubfequent  pro  • 
ceedings,  and  not  the  cofts  of  former  proceedings. 

Lord  Ellenborouch  C.  J.  There  is  not  any  con-^ 
4lition  in  the  rule  refpeding  co|ls,  the  terms  of  which 
rule  were  exprefsly  adverted  to  by  the  Court  in  Smith 
V.  Lewis,  and  do  not  appear  to  have  attraAed  their 
particular  attention  in  Hughes  v.  Poiievin,  although  the 
njJe  itfelf  is  given  by  the  reporter  in  a  note.  The  rule 
ftates,  that  <'  if  bail  are  impleaded  in  debt  on  the  re* 
cognizance,  they  fliall  have  eight  days  to  render  the 
defendant/*  The  effe£l  of  this  is  to  enlarge  the  time  for 
tendering  the  principal  eight  entire  days,  giving  the  bail 
the  indulgence  of  being  in  the  fame  fituation  then'  as  if 
they  had  rendered  originally  at  the  return  of  the  writ. 
The  rule  goes  on,  "  and  on  notice  tberetf  all  further  pro- 
ceedings (hall  ceafe^'^  Such  being  the  ttrms  of  the  rule, 
how  can  the  Court  fay^  that  all  further  proceod^gs  (hall 
not  ceafe  until  payment  o(  cofts.  That  would  b<  im- 
3  J>  a  pofinj 


CftrtWKtb 

agetnfl 
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,  pofif^  -a^  nMr  aanikbiK  ^agtdni&ithe  eaprrfslaflgttai|B«  <^ 
the  ?uld^  ii^iuekiayB^  dntrifiipokl  notice  o£  thttreodecy  all 
further,  pmoeec&igt  ftall  cealb.  Then  if  the .  bail  art 
fiiU  lidde  to  be  oaMsdtmitb  jMijr  the  oofts  >b^  thss  mo- 
tiaot  tbef  will  be  Mjed  tb^Jitftbir  proceeding: 


.  Lb  Blamc  J.  If  the  Outt  had  conGdered  tbe  baU 
liable  for  the.cofts  in  Smith  v.  Ltws^  they  tooghatx^  bare 
made  it  a  part  of  that  rule;  ^ 


Per  Curiam^ 


Rule  difcfiargcd. 


July  7th. 


John  Phillips  Efq*  and  Emma  his  Wife,  and 
Thomas  Shrawley  Verkon  Efq.  againji 
HukryDeakin, 


Devife  to  the 
life  of  te(lator*s 
daughter  for 
life,  remainder 
to  her  firft  and 
other  ions  in 
tvl-male,  re- 
mainder to  !icr 
([^pghters  in 
tail  general. 


npHE  Mafter  bf  th6  Rolls  direAed  the  flowing  dife 
for  the  opinion  of  this  QoMix, : 
thotnas  Fernon,  of  Hanburf^  In  the  coilinty  df  Wir^/r, 
by  his  Willi  dated  the  17th  of  January  171 1,  after  giving 
certainannuities  and  legacies,  devifed  all  the  i^ft  and 
reiidne  of  his  real  eftate,  including  the  teat  elftate  ia 
maioders  to  his  ^is  caufe,  to  ttuftees  and  their  faeifSf  to  tlie  «i(e  of  his. 
aKfg/^^^^  wife  for  life,  remainder  to  the  nfe  oi'StruMer  Virmn 
fo^m^cfy  f  f^'  J>9  T^'^*  "^  *®  fiould  fo  lotig  live,  ^^  a  power  of 
and  fo^  default  jointurinr ;  remainder  to  truftees.  duhnc;  his  life,  to 

of  A»ch  ilfae  to     J  o'  '  b  » 

fuchotthcMiCes,  preferve  contingent  remaindi^V  remainder  to  his  firft 

for  fod)  of  Che 
intents,  and 

iubjefl  to  foch  limitations  declared  by  tlic  will  of  7.  fT  as^bftU  bfrffcenosilliag^,  oode- 
t«rmined,  or  capvble  of  tAing  efTc^,  or  as  near  thereto  as  the  deathsof  parties  and  other 
intef Tenin)(  accidents  iinji  contiiftg«ocief«  and  thQ  fvicftof  kw  and  oqvitjr  «ttl  thoa  ad- 
mit :  Held  that  T.  S.  ^.,-who  would  bavc  taken  a  vefted  icmaindor  in  tail,  and  wonld 
then  have  been -tenant  in  tailin  poflcAfefi  under  th^  #Ui  of  7*.^,  diil  not  take  any 
veDed  edate  Under  tlfe  words  of  rcf^nct  10  the  will  of  7,  f^»  dmiog  the  life  of  the 
fccond  tedartofs  dangbter. 

and 
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&iid'«9Kfacir  ibtta  iii>  taiiliTmle,  a&d  iit  de&Lvit  of'fttdh 
i^netQiW^.'V^mfny  lliebnitiker  ofthe'Akl  JSLJ^^mii^ 
for  <fg  fearfi^    if   he  fliould   fo  long^  iwe^.  with  like 
poweiitof  joialuriAgi  remitnder  to  troftecs  .diuing  his 
life,  tOf^pi^ierve  contiaigent  femainders )  vremainder  to 
nis  iirft  and  other  fens  fuccefGvely  in  tail  male,  and 
in  default  of ^fmh  tjfue^  ta  ibifardW.  Ycmon's  irgftti-f 
Thomas  Veraon,  fir  its  Hfe^  ^nttltb  remainder  to  his  firfi 
and  other  fons  fueceffivsly  in  tail  malci  with  a  like  power 
of  making  a  Jointure ';   and  in  default  of  fuch  ifliiet 
then   to  other  perfons/with   an   ultimate  limitation  to 
the  teftator^s   own    right  heirs.     The  wife   of  the  tef- 
tator  died  in  his  lifetime,    and   in  1 7:^0  the  teftator 
f^^d  i  ju|^  wshofc^.  de4th  JBowaUr  Vernon  entered  upon^ 
^    €ontifi|ied  until   i^is   death   in   pofiefGon    of  all 
the  teilator's  real  eftates  comprifed  in  .the  faid  will. 
J9.  Fernon  died  in  1735,  leaving  a  fon,  Thomas  Femon, 
who.  on  J^}n  .fa.ther'8,  death  entered  upon  and  became 
pofleiTed  of  the  faid  real  .eftates.     In   1745  the  faid 
ThomoAf^ernon  fufi^red  ^  recovery  Qf  all  the  real  eftatQS 
deyifed^s  aforefaid,  ^jid  declared  the  ufes  pf  fivch  re- 
covery to  rhip^felf  in  fee;  and  being  fo  feifed  in  fee  of 
.th&^?ite  in  quellion,  by  Jjis  yiU,  dated  the  ^^^  of  S^ 
tem^  ^'nAi   be  gave  and  devifed  all  and  every  his 
m^n^rsi  ^dvo^fons,  .meOuages,  farms,  lands,  ttsnemonts, 
and  ])ei^e(li!i{i^inents  w^atfp^yer  and  wherefo^verj  late  the 
tVi^pt^bomaJi  f^>nioi9^decea(ed»  (the  firft  teftator,)  and 
aUo  all  qdier.his..  (th^  fecp^Ml  ^eftator's)  real  efiate,  what- 
foever  and  wherefoever,  unto  the  Hon.  J.  JTork  and  R. 
X/;o^  their  heirs  and  aflijjns,  to  the  ufe  of  two  perfons^ 
their  exAeutprs,  &c#  £or>a^tmn  of  500  years,  upon  cer« 
taiu^IU  tjierein>de€)ar«d9  and  from  and  after  the  dei- 
*  ji  t)  3  termina- 
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1813,        termination  thereof  1  to  the  ufeofhis  {fbe  fecond  t^atet^s) 
■         firfi  atfd  other  fins  fuccfffivthf  in  tail  male^  and  for  default 

!!rfl/^'       of  ^**c^  ^fi"®»  '^  **^  *y^  rf  ^"  daughter  Emma  Vernon " 
IHxnsi.       jjj^^  jh^  plaintiflr  £.  Phillips)  and  her  affigns  for  the 
term  of  her  natural  life^  without  impeachment  of  wafte, 
and  with  fuch  leafing  powers  as  therein  are  exprefled, 

.remainder  to  the  ufe  of  the  faid  /.  Tork  and  R*  Lygon 
during  the  life  of  E»  Vernon^  upon  truft  to  prefenre  coo*' 
tingent  remainders ;  and  from  and  immediately  after  the 

t  diceafe  of  the  faid  £.  Vernony  to  the  ufe  rfherfitfi  and  other 
'  fins  fuccejftvely  in  tail  maU^  and  for  default  of  fuch  iffue 

^to  the  ufe  of  her  firft  daughter  in  tail  male,  and  for  de- 
fault of  fuch  iflue  to  the  ufe  of  the  fecond  and  all  other 
her  daughters  fererally  and  fuccefTively  in  tail  general, 
and  for  default  of  fuch  iflue  to  the  ufe  of  die  fecond  and 
all  otfier  the  fecond  teftator's  daughters  feverally  and 

^fucceffively  in  tail  general,  and  for  default  of  fuch  iflue 
to  the  ufe  of  his  wife  during  her  life,  without  impeach- 
ment of  wafte ;  and  after  the  deceafe  of  bis  wife,  to  the 

'  ufe  of  his  niece  E*  J.  X..  Maude  for  life,  remainder  to 
the  ufe  of  the  faid  truftees  durihg  her  life,  upon  trufk 
to  fupport  contingent  remainders,  and  from  and  after 
her  deceafe  to  the  ufe  of  her  firft  and  other  fons  m  tail 
male,  and  for  default  of  fuch  iflue  to  the  ufe  of  her  firft^ 
^  Second,  and  all  and  every  other  her  daughters  feverally 
and  fucceflively  in  tail  general,  and  for  default  rfjucb 
iffue  he  devifed  all  his  faid  real  eftates  « to  fuch  rfihe 
ufes^  for  fuch  of  the  intents  and  purpofes^  and  under 
And  fubjeil  to  fuch  of  the  limitations^  powers^  frovifoes^ 
donditionSf  and  agreements  mentioned  and  declared  s» 
^nd  by  the  faid  will  of  my  late  coufin  Thomas  Vernon 
•(the  firft  teftator)  asfkoU  he  then  e^eifiing  undetermined^  or 

capable 


f^PflUt  ^  4aking  effeEt^  mr  oi  near  tberet»  as  the  eUatbs  cf 
farties  and  eiher  intervemwg  dccidetUs  and  tontitigencies^ 
and  the  rules  of  law  and  equity  %uill  then  admit  efj*  ,    a^^mft 

Thomas  Vernon  (the  fecond  teftator)  died  in  177  ij  •*^***- 
leaving  liis  daughter  E.  V^mon  (now  E.  Phillips)  him 
fuxviyingt  which  E.  Phillips  has  ng  iflue.  The  niece 
E.  /.  X.  Maude  is  dead  without  iflue.  The  plaintiff 
Thomas  Shrawlej  Vernon  is  the  eldeft  fon  and  heir  of 
Thomas  Vernon^  who  was  the  eldeft  fpn  and  heir  of 
Thomas  Vernon^  tlie  third  tenant  for  Ufe  under  the  will 
of  Thomas  Vermn  the  firft  teftator^  and  would,  now  have 
been  the  tenant  in  tail  in  pofleflion  of  the  real  eftateg  . 
|;iven  under  the  limitations  of  that  will»  if  fuch  limita- 
tions had  not  been  barred  by  the  recovery  fuSered  by 
Jhomiss  Vernon f  the  fecond  teftator. 

The  queftion  iSf  whether  the  plaintiff,  Thomas 
Shrjowley  Vernon  has  now,  under  the  will  of  Thomas 
Vertfon,  the  fecond  teftator^  a  vefted  eftate  tail  in  re- 
n(iainder  in  the  real  eftates  devifed  by  the  will  of  Thomas 
.  Vernon  the  fecond  teftator ;  or  whether^  under  the  words 
of  reference  from  die  will  of  Thomas  Vernon  the  fecond 
teftator,  to  the  ufes  in  the- will  of  Thomas  Vernon  the 
firft  teftator,  no  eftate  is  to  veft  until  all  the  prior  and 
fpeciGc  limitations  contained  in  the  will  of  Thomas  Ver-^ 
non  the  (i^Qnd  teftatofj  (ball  have  determined  or  failed 
pfeffe^. 

frffion,  {or  the  plaintifi*,  contended  that  7.  S.  Vernon 
took  a  vefted  remaAoder  in  tail  under  the  will  of  T. 
Vernqn  the  iecond  teftator,  and  for  maintaining  this  he 
argued  that  itixr^  ^  rule  of  law  not  toconftrue  a  Hmita« 
tion  b  a  will  as  arjcontingent  remainder,  if  is  be  capable 
3D  4  of. 
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i8i3-       of  being  ^orifltkrwi   as  VefttMi  on  which 'nilej"*a 
•  P„,iy;,j      f«'d,  the  cafeo^  Ihe  r.  Maxty[a)  was  decided  r  and 
DiSkim.       there  was  aafo^wotherrule  that  words,  though  appafcntljr, 
founding  in  future,  (hall  be  coaRrucd  as -giying  a  prefent 
intereft,  if  the.  intent,  as  it  is.  to  be  colle&ed  from 
the  context,  fo  requires ;.  and   for  this  he  cited  JS^- 
rafionH  cafe  (^),  Brotnfield  v.   CrowJer  (r),   and  jD^  v. 
Nowe//(d).     As  to  the  intent,  he  faid  that  the  plain- 
tiff r.  S,  Vernon  would  now  have  been  tenant  in  tail  in 
poffeffion,  under  the  firft  will,  and  that  the  intent  of 
the  fecond  teftator  was  not  to .  alter  the  efiefl  ,o^  the 
devifes  contained  in  the   firft   will,   any  farther  than 
by  poftponing  them  in  favour  of  his  own  children  and 
niece,  and  their  families;    after  which  he  meant  to 
reftore  the  order  of  fucceffion  to  its  former  channel 
under  the  firft  will.    Therefore  the  devife  upon    de- 
fault of '  ifliie   of  his   children   and   niece    "  to   fuch 
of  the  ufes  for  fuch  of  the  intents,    &c.    in   the  w^ift 
of  the  firft  teftator  as  (hall  be  then  exifting  uhidetcr- 
minej    or    capable    of    taking    effefifc,'*   &c.'   was  not 
meant  to  ^efcribe  the  perfon  who  {hoiild^  tate  wfien  the 
pfecedipg  eftates  determined,  but  merely  to  defignate 
Ae  ufes.     And  this  conftru£kion  of  the  devife  is  con^- 
firmed  by  the  concluding  part  of  it,  which  is  in  die 
ordinary  language  of  conveyancers,  when  they  would 
,dJrea  executory  eftates  wiA  refefende  to  cklftilig  ufesl 
TTic  devifi^  is  not  Only  «*  to  fuch  of  the  ufes,  &c.  in  the 
will  of  the  firft  teftator  as  {hfll  thcfn  be  exifting  undeter* 
mined  or  capable  of  tafcmg  effe£l ;"  but  it  goes  on, ««  or 

{a)  v%  ScfltsZg,  {h)  3  JUp.  t^ 
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M  ntar  Uiereto  as  the  deaths  of  parties  and  other  Inter*        iSrj. 
vening  accidents  and  contingencies  and  the  rules  of  law       ^ 
and  e(|uity  will  admit ;"  the  obvious  fenfe  of  which  is        «i'<»'^ 
to  defcribe  an  order  pf  fucceffion  as  near  as  poffible  to 
the  will  of  the  firft  teftator,  as  if  the  (econtl  teftator  had 
faid  it  (hall  go  on  in  the  fame  line  as  far  as  events  will 
permit.    The  confequence  of  holding  this  a  contingent 
remainder  will  be  to  fjufpend  the  power  of  alienation  per- 
haps for  centuries ;  and  alfo  to  make  the  ultimate  limi- 
^tation  to  the  right  heirs  of  the  iirft   teftator  contin- 
gent i  for  that  limitation  is  dependent  on   the  words 
of  reference,  and  cannot  take  effedj  as  in  Doe  v.  Maxey^ 
without  them, 

^arlett  contraj  admitted  that  the  law  rather  inclined 
to  the  vefting  of  eftates  than  fuffering  them  to  remain 
in  contingency,  and  that  in  the  conftru£lion  of  wills  a 
remainder  might  be  either  veiled  or  contingent,  accord- 
ing to  the  intention  of  the  teftator,  and  that  if  the  words 
were  ambiguous,  the  Court  .would  conftrue  them  fo  as  t6 
efFeflua^  the  general  intent.  He  f^d  that  it  was  not 
denied  on  the  one  fide  that  the  form  of  "ipords  was  ap- 
plicable rather  to  contingent  than  vefted  eftates,  and 
on  the  other,  Jie  admitted  that  the  teftator  intended 
that  after  the  failure  of  a  certain  clafs  of  perfbns  whon\ 
he  had  interpofed,  the  limitations  in  the  firft  will,  as  far 
^9(  could  be,  fliould  take  t&St.  But  the  queftion  is  whep 
are  they  to  uke  effe^,  whether  at  the  death  of  the 
teftator  or  not  until  the  failure  of  iflue  of  the  daughter  ? 
It  is  fubmitted  that  the  latter  is  the  period  to  which 
the  words  of  reference  |>oint.     The  words  are,^  "  to 

fuch 
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1843.        fuchof.theufe8»,&c»  as  (hallbe/£^/ie^iftii)g.'*'  Wbai? 

■""" —        The  will   exprefely  ftates,    viz.  on   default  of  ifluc  of 
pRILtlPS         ,       ,        •  .    •  ,  n. 

ajtiinfi         the  daughter  or  niece ;  that  eonllitutes  a  contingent  re. 

mainder :  it  goes  on  <<  or  as  near  thereto  as  the  deaths 

of  parties,  &c.  will  then  admit  {*  why  contemplate  the 

deaths  of  parties  if  he  meant  to  give  veiled  remainders  ? 

If  it  had  been  ta  {xxcli  pcr^ns  inftead  of  fuch  u/i^s,  there 

would  have  been  no  doubt,  and  w^hatever  ambiguity  that 

•word  may  raife  is  done  aMray  by  the  context  $    wbidi 

•taken  together  nieatis  that  the  limitations  over  IhaH  not 

•become  veiled  till  failuie  of  iffiie  of  the  daughter.    If  it 

>were  otherwiie  the  tenant  for  life  joining  with  cfae  re- 

^mainder^man,  might  defeat  the  fubfequent  limitations. 

The  cafe  of  Doe  v.  Matuj  was  not  decided  on  the  con- 

ftru£lion  of  the  will. 

.  Pr^S^i  ia  )r^y>  cited  :£&e  cafe  of  Carnjimriuu.^.XUrn 
fwardim  (ff),  and  relied  as  before  on  the  rule  of  law 
which  incHned  to  accelerate  the  vefting  of  eftates>  and 
,ttrged  tha^'the  Court  would  therefore  conftrue  the  word« 
>of  this  will  as  defcriptive  of  the  time  of  taking,  and 
not  of  the  perfons  to  take ;  and  he  compared  it  to  a 
limitation  to  A,y  remainder  to  the  right  heirs  of  ^.9 
which  he  laid  was  a  veiled  remainder  in  B*%  i^ht 
heir,  without  waiting  for  the  death  of  ^.,  and  yet  it 
;was  Uncertain  who  would  be  the  right  heir  of  B^, 
.at  the  death  of  ^. 

The  following  certificate  was  lent. 

\a)  Fearn's  MxK.  Vtp.  41b,  <dlt.  5. 

Tins 
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This  cafe  has  1>een  argued  before  us  hj  counfel,  wt 
.Lave  confidered  itj  and  are  of>  opinion  that  under  the 
words  of  reference  from  the  will  of  Ihomas  Vernon^  the 
fecond  teftator^  to  the  ufes  in  the  will  of  Thomas  Ketfion 
the  firft  teftator,  no  eftate  has  veiled  in  Thomas  Shrai/jltj 
Vernon  by  virtue  of  the  will  of  Thomas  Vernon  the 
fecond  teftator. 

Ellekbohough. 
S.  Lb  Blanc* 
J.  Baylet. 
H.  DAMPi£:a» 
Julj  7th,  1813. 
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On  the  Part  of  John  B£LL»  REtfBEW  GfAyNT  jfrei„efi^^ 
Beasley,  and  Walter  Bell,  who  have  >hi^ 
furvived  William  Bell,  deceafed;  and  of 
the  faid  R.  G.  Beasley,  Adminiftrator  of  the 
Eftate  and  EffeSs  of  the  faid  William  Bell, 
who  died  inteftate,  in  the  Matter  of  WilljaM 
Scott,  a  Bankrupt. 

THE  Lord  ChanceHor  direfted  the  following  cafe  for 

/ib^  opinion  of  this  Court : 

J^  BELL,   R.  G.  Beaflej,    Walter  and  WiUiam  Bell,   Money  ad- 

deeeafi^d,   carried  on  bufinefs  in   partnerfiup,    98   by"^oneof 

faftors,  in  London,  under  the  firm  of  Wtlliam  and  Johp   fc'^*^**  f^- 

'  '     ncrs  oat  of  the 

Bell  and  Co.     William  Bell  was  the  only  partner  refident   P«rtneifhip 
in  London,  and  die  concerns  of  the  partnerfiiip  there  count'ofpiy. 

mcnts  to  be 
made  on  poJu 
ctfcc  of  sfllirance  underwritten  by  S,  on  account  of  himfclf  and  B.  in  purfuAnce  of  a 
previous  agreement  between  them  to  become  fliarers  in  profit  and  lo(s  on  fueh  poUci?»B 
was  held  not  proveable  under  the  commiflSan  of  £.|  who  became  bankrupt^  by  th« 
*  lUrming  partners  of  B. 

were 
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Bi:i,L 
tnd  Others 

in  Re 

Scott 

^Batjkrupt). 
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were  folely  managed  by  him.    On  the  i  ft  of  SMusrf 
1809  WUlkm  Bell  and  ^^v^^  the  bankrupt,    veiMfy 
agreed  to  beeome  interefted  in^'partnerihtp,^  as  to  profit 
and  lofs  on  policies  of  infuranee  on  marine  rifks/to  be 
fubfcribed  by  Scott j  m  his  own  name*     And  on  th)?  xft 
of  January  1810  it  was -fartherirerbally  agreed  between 
.them,  that  fuch  partnerfliip  ihould  be  extended  as  well 
to  policies  to  be  fubfcribed  by  Scm  for  Wmimm  BtU^ 
as  to  policies  to  be  fubirribed  by  &coU  in  bis  own  name. 
For  ibme  time  prevtoufly  to  die  year  1809    WUiuMi 
Bell  had  been-  in  the  habit  of  a4vanctog  money  out  of 
the  funds  of  the  faid  houfe  of  JSrZ/.and  Qo«  tx^  Cecity 
for  lus  acconimodation»    The  f<uns  fo  advanced  in  the 
year  x8o8  amounted  to  5503/.  16s*  f^,  and  the  balanoe 
due  from  S^ctt  to  the  houfe  of  Be/f  and  Co.  on  account 
jpi  fuch  adTapcee  at  the  ^p4  of  that  year  amounj:ed^ 
317/.  14/.  114    In  the  courfevof  the  years.  1809. and 
1 8 10   Scott  continued   to   apply  to  William  MtU  ixom 
time  to  time  for  advances  of  money ;  in  <;on&qpenqe  of 
which  application   William  BfU  in  the  year  ]t8o9  ad- 
vanced iDonejr  to  Sc9ti  from  time  to   time  outof.the 
funds  of  the  houfe  of  BeU  and  .  Co.»  to  theMamount  ot 
10,592/*  17/^  3J*>  which  amount  w^  reduced  by  xe- 
payments  itf^ecourfe  of  >that  .year,  leaving  a. balance 
at  the  «nd  of  the  year  iBo^,i4ue  froav  Satt  to  Bell 
and  Cof  •  on  .'/accottnt    of  ,  fuch   advancesy^  of>  -$077/. 
i7)f.  loiL  imploding  therein  tfacium  of  ^iji^^ ^414  iii/. 
remaihiag  due.  at  the  end  o£  the  year  1808^  as  ^drefiiid. 
And  in  the  year  xSio,   previoufly  to  the   31ft  day  of 
Augufi  in  that  year,  (on  which  day  William  Bell  died,} 
William  jB^advanced  money  to. Seoit  fsom.  time  €0  time 
autof  the  funds  of  th^ houfir of  BeHmdCo^'tq  (^^ atnOant 
: :.       .  .   .  '  ^f 
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cf  6M0L  6s.  t04L$  which  atnount  wts  redticf  d  by  repay- 
QMiiilrs/  from  time  ta  time,  'leaving^  a  balance  on  the 
31ft  of  Ai^f^^  due- from  Scott  to  the  houfe  of  B0U 
and  Co.  on  account  of  ^tidi  laft- mentioned  advances  of 
44i8A  y.  7^.9  making  t(^etfaer  wid>  the  balance  dm 
at  the  end  of  the  year  iSop,  the  fum  of  9495/*  i6/,  5^. 
Of  the  monies  fo  advanced  to  Scnfr  in  the  years  1809 
and  x8io  the  whole,  except  the  (aid  fum  of  317/. 
'  14/.  I  id.  wa3  on  account  of  pawunts  to  i*  made  on  po- 
licies of  infurance  underwritten  by  Scott  on  the  partner- 
Ihip  account  between  him  and  Wiliintn  Bell  in  purfuance 
of  the  verbal  agreements  fomade  between  them,  but  no 
fpeci&c  {ism  was  applied  ibr  byj  Stott^  or  advanced  to 
him  fbr  any  fpecific  lofs  or  payment  on  any  particular 
policy.  The  advances  of  money  were  all  made  by 
WUHain  Beii,  by  drafts  in  the  firm  ot  BeU  md  Co.  on 
their  bankers.  No  profits  have  accrued  upon  the  under- 
•^^riting  of  futfa  policies.  . 

The  ijueftion  for  the  opinion  of  the  Coutt  is,  "Whe- 
ther'under  the  circUmftartc{*4  above  dated,  r  the  fmd  /. 
Belli  \R.fG.  BeaJIey  and  JV^alter  Bell,  ad  finrviving  part- 
ners of  the  faid  Wtiliam  Bell  are,  or  the  faid  R.  Q, 
BeaJUy^  38  adminiftratorof  the  eftate  andefieflsof  the 
faid  WiUtamBdJ^  is  entitled  to  prove  under  the  rom- 
miffion  of  bankruptcy  ifltied  againft  the  faid  WtUietm  Seott, 
the  whok  or  any  ahd  what  part  of  the  faid  fum  of  949;/. 
l6s.  5^.»  the  balance  remaining  unpaid  of  the  monies  ad- 
vanced by  the  faid  JFdlMam  Bell  to  the  faid  Willum 
Scott.    '    - 


1813. 

£s  parte 

B£tL 

andOchcrs 
in  Re* 
Scott 
(Bankrupt}. 


We&ertltoxt  a  former  day  in  this'  term,  argued  on^- 
half  of  the  parties  claiming  to  prove  imder  the  commif* 
fion;  and  as  to  the  balance  of  317/.  14/.  1 1  J.  he  faid,  that 

it 


IS* 
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Ex  parte 

Bill 

snd  Others ' 

in  Re 

Scott, 

(Bankrupt). 


it  cotfld  not  be  afie£led  by  the  illegaliej  of  the  contraft 
between  TFm.  Be/I  and  Scott,  having  been  incurred  before^ 
the  exiftence  of  that  contrad ;  and  as  to  the  remaining 
balance  he  faid  it  would  be  hard  to  implicate  the  (kher 
partners  in  the  tranfadion,  becaufe  one  of  them  made 
the  advances  out  of  the  partnerfhip  funds  for  the  purpofes 
of  hi^  own  private  fpeculation.     And  he  urged  that  there 
was  no  cafe  like  the  prefent  where  the  money  had  been 
held  not  recoverable  hj  the  other  partners.   In  SoUhoff  r. 
Greaves  {a)i  Mitchell  v.  Cochburne  (<),  Aubertv*  Ma:U  {c\ 
and  Booth  v.  Hodgson  {d),  it  will  be  found  that  the  a£Uons 
vi^ore  brought  either  for  the  recovery  of  lofles  paid,  or  of 
profits  arlfing  out  of  the  illegal  partnerfhip ;  fb  that  in 
thofe  cafes  to  have  permitted  the  plaintiffs  ta  recover 
would  have  been  to  have  enforced  thofe  very  agreements 
which  Ae  law  had  prohibited.     But  this  claim  is  not  to 
enforce  the  agreement^  but  is  collateral  to  it,  and  it  has 
never  been  decided  that  a  loan  of  money,  the  obje^i  of 
which  was  only  in  an  executory  fenfe  for  illeg:d  purpofes, 
might  not  be  recovered  back.     If  indeed  a  fpecific  fum 
had  here  been  lent  on  a  fpecific  policy  for  the  payment  of 
a  lofs  accrued  under  it,  that  might  have  been  different ; 
but  the  cafe  negatives  that,  and  ihews  that  the  loan  was 
a  floating  loan  for  general  purpofes,  and  it  is  not  even 
dated  tha#  it  was  applied  to  thofe  purpofes.  But  granting 
that  fome  part  of  it  was  fo  applied,  the  partiesjcIdimiDg 
will  be  entitled  to  the  refidue.    Suppofe  A.  had  advanced 
10,000/.  to  B,  on  ah  illegal  concern  between  them,  and 
B.  expends  only  5000/.,  would  it  not  be  againft  con- 
fciei^e  to  allow  R.  to  rc^tain  tha  refidue  ?  Or  fuppofe  A. 
had  advanced  the  money  partly  on  a  legal  and  partly  on 


(«)  Park's Titfkr.S, 
(0  %B§/&fMiyt. 


it)  %H.BL$7$. 
[i]  ^7:  J?.  405. 
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«n  jttogal  concern,  could  B.  refufe  to  account  for  tlia^ 
whole?     In  LacaJJauie  v.  Whiu[a)  it  w^s  held  that- 
money  paid  upon  an  illegal  eonfideration  might  be  re- 
tovered  back  \  and  though  in  Hctufon  v.  Hancock  (*)  the 
Court  refolved  otherwife,  that  was  becaufe  there  the 
money  had  been  paid  over  by  confent.     And  in  5/^^/  ▼• 
LafiUj{c)i  where  Lord  Kenypn  would  not  permit  the 
plaintiff*  to  recover  on  a  bill  of  exchange  given  for  the 
differences  paid  in  a  ftock-jobbing  tranfadion^  yet  he  faid 
that  ^<  if  the  plaintiff  had  lent  this  money  to  the  defend«< 
smrto  pay  the  differences,  and  had  afterwards  received 
the  bill  in  queflion  for  that  fum,  then  according  to  the 
principle  eftablifhed  in  Petrii  v.  Hdnnay{d)  he  might 
Have  recovered  ;**  thereby  recognizing  the  poflibility  o^ 
a  coQtra£l's  exifting  collateral  to  the  illegal  contraA. 
And  in   Mitcbdl  v.  CochburnCj  Eyre  C.  J.,  adverting  to 
Faikfuy  V.  Reyncus  (^),  obferve?,  <•  that  thofe  cafes  were 
one  ftep  removed  from  the  illegal  contra£t  itfelf,  and'did 
not  arife  immediately  out  of  it."    That  is  the  defcription* 
of  the  prefent  cafe ;  it  is  a  contra£l  collateral  to,  or  rather 
independent  of,  the  original  tranfa£tion. 


Bx  parte 

sBsLL 

anfl^  Oiherff 

in  Re 

SceTT» 

(Ba»kni2H}# 


PuBer^  contrSi,  was  flopped  by  the  Court- 
Lord  ELlbnborough  C.  J.  If  there  were  anf  pofli- 
bilitj  of  feparating  the  guilty  from  the  innocent  partner, 
the  Court  would  gladly  have  caught  hold  of  any  ^ircum* 
ftance  for  that  purpofe.  This  however  njuft  be  confi- 
dered  as  if  the  claim  were  inftituted  in  the  name  of  all 
the  partners  for  the  benefit  of  the  delinquent  partner  'y 


(«8r.A575. 


W  6r.R,6i. 


well 
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1813-        wdl  as  the  reft.    The  queftion  then  comes  to  thisiwii^ 


Iw-^AiU 


Scott, 


in  the  argument  ^  but  it  was  not  an  zdvmc^Wf  |iDent 
purpofeS)  but  for  the  very  purpofe  of  carrying  into  eSe€k 
(fiis  Slbg3t  ffiREc^iM%^k^ff|!^illSMi  th^  pMnersi  -  It 
4^8  ai^etf  if  lf-tKe^jra^^3fe^f8r  wHSh  tfieihoney  wiis 
ftrft  advAced  wiS  %qttnrocrar;   flSaFit'was  only  txpdd 
ScOfs  account  ?nd*fe¥  hi»  JceiJiftmBBaftion,  ttf  4e  lattek' 
part  of  the  cafe  exprefaffffatesHBi^^B-wBdle,  "^C^ 
the  fum  of  317/.  14/.  iid.^  was  on  account  of  payments 
to  be  made  orf^policifei'  SMsfwrrtten   by  4SHPo!f%ic 
parmerfhip  account  beti^en  himfelf  and  JTm.  Beil^  al- 
ftougii  tm  ^i«»ife  fil^P^I*app?K!^ror'^ffl^^ 
S^^rf  inrefpeik  of  loft  or  jfeymttif  oif^-^irticti6r'^^ 
Ecy/   I  tAcLit  for  gt«iit^t«W^lA«Sf  tH^ltfir^' 
fe  which  one*  partner  %fSft^*a#faiiceJ  t^  4ikOiKtV||  uH 


an 


„n  illegal  objed,  to  the  fotmcf-^Sf^^hfdk  %e£rSrfSJSS' 
migEt  be  afc«bed;  ftnt'^'^-whde^^s  j^^'%S 
does  this  cafe  falfSdthin  iV/r/V  r.Sdnnajl  ^mfSin^ 
y.  Reyfious,  as  they.  werV  defcrited^  %y  *iP^T/*Cf  J%*  is 
being  MO  ftep  removed  from  the  illegal  contrafl;  it  is 
to  c^tf^  into  effea  the  illegal  contra^  itfelf.  Under 
ihefe  eircuniilatices  I  think  an  aftion  could  not  be  main- 
tained ^o"r?^ver  back  thefe  advances*^  ^*^^  ^?^^ 
ceffary  to  go  through  the  other  cafes  of  MitcheB  ▼. 
Cockburne  and  Aubert  v.  Maze.  This  is  dearly  an  at- 
tempt to  recover  iTaclk  money  advahceS^or  tbe  further- 
ance and  in  the  very  e&ecution  of  an  ilfegal  oootnftj 
5  tad 


«Bd  i^  «io9vmU^  fi»  fl|i^  oioQff  iflmwid  for  ^      ia«f 

swwlii  do ,  im  applf . t|>  ftf  i«m  ^  jii?/.  J4^.  x ti/.#        Bnt 


die  aiguiDcnci  farjt  it  ftvtdltliat  Am  adfancet  ni^ 
«n  atcMot  of  yayinenca  to  be  mte  «i  poUdft  of  aflck 
ranpe;  wUdt  anmiiict  t»t]»eiaBethisy  ataf  tbeylod 
bctp  yade  o^  a  pirticahr  jpoiiqf# 

lir  Gwi^  (Mt  tltt  ibUo viag  oertii^ 

^^Hns  qife  luig  been  avpied  brfbce  us  by  coHafeU  y^ 
hmt  Wttfidcred  i^  and  aie  of  opinioo  that  /« JSriST^ 
JL  (^Jli||lgi^  and  WsktfAO,  m  furfiTiag  partners  of 
WSBmmf0,  an  tacitMl  to  poove  317/.  14/.  t  ii/.,  and 
ao4PW%QfthtbafcBicenpttiniqg  unpaid  of  tbemooef 
adiMoedb;  Ael»d  IPx^R^  &(/to  9^ 
eonnuffioa  iJB^ed  i((ainft  the  laid  IT.  &)0itf»  and  that 
M*G.Mr^bf9  m  admintftiator  of  the  eftate  and  e&at 
ef  the  bid  WiUmm  Sill,  it  not  entitled  to  prove  an  j 
diiag  nader  the  laid  comiiii(Iion* 

£tu»o»ovott« 

J.Batlbt. 

H.DAicrdUi. 
JiJf  7d^  1813. 
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TO    THE 

PRINCIPAL   MATTERS. 


ACTION  UPON  THE  CASE, 
£«»Plbadiiic»  I. 

AFFIDAVITt 
SieTtihCTicUit. 

WHERE  an  affidavit  of  debt  con- 
uiaed  no  place  in  the  jurat, 
but  purported  to  be  fwiorn  before 
'  fhe  Chief  Juftlce  of   the  King's 
Bench  of  Ireland^  and  to  be  figned 
by  him,  ard  fuch  fignature  waa  veri- 
\   fitd  by  affidavit  here:    Held  that  it 
was  fufficient  foundation  ^or  arret- 
ing the  defendant  under  a.  Judge's 
order  on  mefne  procefs*     French  v. 
Belkw  and  CuJIimore^  E.  5^  G.  3. 
Page  30* 

AGREEMENT, 
5«rBANKRUPTt  I.  Contract. 
Where  it  was  agreed  between  thfc 
plaintiff  and  one  of  the  defendants, 
proprietors  of  a  ftage  coach,  to  car- 
ry certain  parcels  for^  the  plaintiff 
free  of  expence,  which,  were  ac- 
cordingly cariicd  for  two  yean,  but 


there  was  no  evidence  of  any  know* 
ledge  of  this  agreement  by  the  other 
defendants  ;  and  the.  defendants  had 
given  noticfc  that  they  would  not  be 
accQuntabte  for  paTcels  above  the 
value  of  5/.,  unlcis  entered  and  paid 
for,  5cc«  Held  that  the  defendantf 
were  not  liable  for  the  lofs  of  a  par- 
cel of  above  the  value  of  5A,  fent  by 
the  plaintiff  under  this  agreement, 
of  which  no  notice  of  its  value  had 
been  given  to  the  defehdants.  7So- 
mas  Bignold  and  John  Cockfedge  Bid"  ' 
nold  V.  IViTiam  Waferhoufi,  John 
fVaterhoufii  Samuel  Waterhoufi^  John 
Watfont  and  7bomas  Coidweil,  £, 
53  ^-  3-  ^^E^^SS 

.      AMENDMENT. 

Where  a  verdlft  is  taken  for  the  da- 
mages in  the  declaration^  fubjeft  to 
a  reference  of  all  nr.atters  in  diffe- 
rence, the  Court  will  not  give  leave 
to  increafe  the  Turn  in  the  declajra- 
tion  and  rule  of  reference  on  an  affi** 
davit  that  a  larger  fum  will  pro- 
bably be  proved  before  the  afbi- 
trator.  Fearje  v'«  Canurw%T.  53  u.3* 
•  67s 
J  E  a  ANNUITY^ 


^6o 


APPEAL. 
ANNUITY- 


Whcrc  the  grantor  of  an  annuity  by 
deed  conveyed  to  the  grantees  all 
his  eftat«  in  the  intereft  of  \c, 000/5, 
in  truft  for  himfelf  until  default  in 
payment,  and  after  default  to  retain 
thereout  the  arrears^  Ac,  and  after 
retaiawsg  the  arrears,  upon,  farther 
truft  for  himfclf:  Held  that  a  me- 
mortal,  which  ftatcd  that  the  in- 
.tereft  of  the  10,000/.  was  by  the 
deed  conveyed  to  the  grantees  vpen 
ihi  tnifis  tberehy  declared^  was  del ec- 
tive  ;  although  the  grantor  had  not 
the  legal  eftatt  in  the  intereft  of  the 
10,000/.  at  the  time  of  his  convey- 
ance of  it  to  the  grantees,  but  the 
fame  was  veftcd  in  truftecs  in  trntt 
for  him,  after  deducing  certain  an- 
nual paymenu,  and  the  truflees  did 
sot  Join  in  conveying  their  intereft 
to  the  grantees.  Leyetfter  OndOthcrt , 
¥.  Lpekwood,  E,  53  G.3.  Page 597 

APPEAL, 

Notice^  i,  2. 

iPThere  an  order  of  removal  was  madt 
and  executed  00  the  day  before  the 
holding  of  the  EfipbaHy  feffions,  and 
the  pa^ifli-to  which  the  pauper  was 

,  removed/ give  due  ootiee  and  en- 
tered  their  appeal  at  the  Eajer  ief. 
Sons,  At  whrch  feffions  the  juftiees 
refttfied  to  hear  the  appeaf,  on  the 
grdund  that  it  fhould  have  been  en- 
feted  at  the  Efipkmy  fefBons;  this 
Court -granted  a  mandamus  to  the 

Cftices  to  receive  fuch  appeal,  not- 
khftanding^  it  appeared  that  the 
tfipbany  ftmons  continued  for  four- 
teen  days,  andivere  afterwards  twice 
adjourned  to  diftant  dayi»,  and  that  it 
was  the  prafticc  of  the  feffions  tp 
allow  appeals  to  be  entered  at  any 
t^  during  thHr  continuance,  or 
at  the'adiburnments,  andiio  refpite 
the  hfaring  to  the^cxt  fcflioot. 


ASSUMPSIT. 

The  King  v.  The  Jujkei  o/^Smmy, 
^•$3^-^3-  P«g«479 

APPRENTICE, 
SeeStTTLEMtuT  ay  ArpacHTicr* 

SHIP,    I.      SCTTLEMSNT   BT  HiR- 

IMG  AKD  Saavicc,  2* 

In  an  indentort  of  apprentioe&ip  a 
covenaat  by  the  apprentioe  to  aUow 
his  mafter  2/.  per. wccki  and  to  have 
wages,  and  provide  for  himCelf  dar- 
ing  the  term,  does  aot  requtre  the 
additioaal  ftamp  required  hj4^G.  5. 

*  ^^98.  upon  ao  iadentpfc  mhiai    a 

itUD  of  BM^  itixmtraaediar  with 

the  aj^fcntice.     TieS^g^^ne 

InbtMimit  pfthe  Tpwm/b^  tf^Snd^ 

fird^M.fiG^S 151 

ARREST,      .' 
SeeBAXLti* 

assumpsit;     •    * 

SeeMomiY  HAD  fWBff fiTcp. 

X*  Where  the  mafter  of  di^  ^iqatfis' 

ihip  fnteiiad  into 'a  chajUQ^p^i^,  as 

agent  fij^  the  pWi*l*liL';Wth.  the 

defen^nt,  a  p«rtficr.*«.fliftsl,ppfe 

of  M*  and  Co.,  for  ik^  ^£^7  of 

gooda  upon  a  ftt>ulat;ed  ir^g|i(^  and 

th^  go^s  were  deliveird.  tP  M. 

Mt4  pDf  who  were  'the  coafigoMs 

oaoE^d  10  the  bill  of  Vi^i^g  v  Held 

th^t  the  plaiBtifb  could  aot  main- 

tainig^j^/  agamft  the.|iefeBdaat 

for  the  freight,    Scbwct.^^^htr 

V.  Atuhonft  r.  53  G.J.  J73 

1.  Where  i^ie  plaintiff,  a  druggift, 
«fe^  Ihe  42C.3.  c^^'.JbSthS^ 
the.  ti  G.  3.  r.  87  ^  fold  , and  deK- 
vcrcd  drugs  to  the  defendant,  a 
brewer,  inrunnp^  that  ibey  nutrt  te 
U  ufid  in  the  hr^^ery  :  Held  that 
he^boK)  not  recover^the^^r%re  of 
them.  LanptnaaUV^M'^ifinghet 
tmd'ilh^th^Tii^ij^^:         '-595 

^  ATTACRM EOT??*     - 

ATTOR^ 


AWARD, 

ATTORNEY. 

ix  The  lien  of  the  piaintiff's  attorney 
<  upon  the  debt  and  cofts  recovered 
'  itt  the  caufe  after  affirmance  upon 
writ  of  error»  muft  be  fatisfied  be- 
'  fore  the  defendants  aVe  entitled  io 
fet  them  off  agatnft  a  judgment  re- 
covered by*  them  in  another  caufe 
'  agatnft  the  plaintiff ;  and  cofts  in 

•  eiTor  are  cofta  in  the  caufe.  Mid- 
dittonv.  maanJjfnaiher,  H.  $3  G. 3. 

'  Page  340 

a.  An  attorney  haa  a  lien  for  his  ge- 

•  Ueral  balance  on  papers  of  his  client 

•  which  come  to  his  hands   in  the 
'  courfe  of  his  profeffional  employ- 
ment t  therefore  where  C^gave  his 

'  attorney  a  fpeci6e  fum  for  the  pur- 

'  pofe  of  fatiafying  a  debt  for  which 

'  an  execution  had  iffued  againft  his 

'  goods  at  the  (hit  of  B,f  and  the 

attorney  paid  the*  money  to  B.f  who 

thereupon  delivered  to  him  a  leafe 

which  had  been  depoiited  by  C. 

'  with  B.  as  a  fccurity  for  the  debt : 

Held  that  the  attorney  ftad  a  lien 

•  on  ft  for  his  general  balance  doe 
fi^m  C,  I  afid  that  fiich  li^n  was  not 
•e<tinguifM  by  his  having  taken 

^  aeciptanees  from  (7.  for  tht  amount 

•  «f  that  balance  before  the  leafe  came 
to  his'handS}  fome  of  thofe  accept* 

•  aaces  when  the  leafe  did  come  to 

•  his  hands  having  been  diihonored, 
and  one  of  them  taken  up  1>y  the 
aitr»meyi  SleieHfin  and  Antfiber^ 
^K^^^  ^  i^o//ir,  d  Btmkrupi,  v. 
BMehcif  Gemiematit    E,   53  G.  3. 

535 

ATTORJ^EY,  WARRANT  OF, 
Ja  Warrant  of  Attorney. 

AWARD. 

l»  Where  a  caufe  was  referred  ifnder 
a  Jodee's  ortler  with  a  pr^yiib  that 

.  the  arbitrator  fliould  o»ake  his  award 
on  or  before  a  day  certain ;  but  if 
he  (houki  not  be  then,  prepared* 
that  t^e  time  fiioald  be  enlarged 


BAIL. 


761 


from  time  to  time,  as  he  might  re« 
quire,  and  a  Judge  of  the  court 
might  think  reafonable  and  jufts 
Heldp  that  the  time  for  making  the 
award  was  duhr  enlarged  by  the  ar- 
bitrator indorUog  on  the  order,  on 
the  day  preceding  the  expiration  of 
the  original  time»  that  he  required 
>  further  time ;  although  thejudjre'a 
orderi  granting  fuch  further  time, 
was  not  obtained  until  a  day  fubfe« 
qucni,    Beid  v.  Fryait^  If.  53  C.  3. 

fagei 

2.  Where  two  parties  agrreed  to  be 
bound  by  the  opinion  of  a  profef* 
lional  man  upon  the  conftru^ion  of 
an  adt  of  parliament,  who  gave  hit 
opinion  in  favour  of  one;  fuch 
opinion  was  confidercd  as  final  and 
condufiye,  though  it  recommended 
the  printed  ftatute  to  be  compared 
with  the  parliament  roll  before  the 
matter  was  fettled,  under  a  doubt 
whether  the  ftatute  was  not  mif- 
printed.     Priee  v. HoifUf  H.$iG.$m 

los 

3.  Where  a  verdi6fc  is  taken  for  the 
damages  in  the  declaration,  fubje£fc 
to  a  reference  of  all  matters  in  dif- 
ference, the  Court  will  not  give 
leave  to  ia^caic  tiic  fum  in  the  de- 
claratioQ  and  xule  of  reference  on  an 
affidavit  that  a  larger  fum  will  pro- 
bably be  proved  before  ihe  arbitra- 
tor.   Pearfe  v..  dmfront  T*.  53  jtr.  3 . 

4*  It  (terns  that  under, a  reference  of 
all  matters  ii^  difference  the  arbitra- 
torfwiU  aot  of-neceffity  be  confined 
to  the  amount  of  the  damagiOB  for 
¥^ich  the  verdiS  is  taken,  i5» 

BAIL,  ^' 

See  Costs,  4. 

U  If  in  a  joint  a^ion  againft  Vtio  the 
recognizance  of  bail  be  drawn  up 
by  miiUke  in  an  a&lon  againft  one 
only,  and  the  pkintiff  after  tw# 
writs  of  fci.  fa*  agatnft  the  bail,  and 
nihil  returned  to  thcn^  iigft  Jadg« 
|E  3  meat 


'j6t 


BAIL. 


'  ment  affaitift  the  bail  and  take  out 
eiiWu9i9fi,' the  C<turt  Wilt'  fti  afide 
the  jitdgixieAt  atid  execfttiun  A>r  ir- 
reg^brity.  ^i?//  ¥.  Frank  and 
jfnoiit^  If-  S^  G:  J.        Page  199 

2.  hiHi  fn  erwr  aile  not  clicrgeable  in 
an*'^)div  lYpon  the  recc^nizance 

*  ^itb  »TK'fuc  profits,  where  they  have 
not   be^rf'  afijrertained   bj   writ   of 

i  iHqakf  j^rloahi  to  16  &  17  Car.  2. 
"e.  S*     D&e  V.  Reymldi  and  S'a^etp 

*  (SWmSrfiarf)  £  S^^*i'  247 
*,  'W4i^e  ihe  plaintiff  in  error  wilhin 

t  fear  dayft  ^fier  bring  ruled  to  put  in 

belter  btilt  v».  on  the  day   after 

^  Ni'aiy  ftrm,  ga^e  notice  tl«t  he 

*  AftiAd' jttft9fy  the  fame  bail  6n  the 

*  firH  day  t}f  ifhe  enfning  term,  and 
'  t«OiHiyi<t>^>re  the  firn  dayof  that 

*  terdi  ^eaVe  notice  oF  freih  bail: 
''HeI|ttnat*Vhe  latter  bail  were  tht 
-ciahM  10  juftifyi  there  being  ho 

*  rttSotk  fiii^ed  for  the  noii-attend- 

*  fmce"  4^  \\kt  former  bail.     Lwtn  ▼. 

*  Jjeonard^'^.  ^yG.  3*     •  •  366 

4.  1Vh«ni'  the  plaintiff  in  error  was 
'  ruled  iViraeatioR  to  piil  fn' better 

bat],  a9)d['t(H)k  no  notice  of  it  until 
four  days  before  the  next  term, 
when  he  ^ve  notice  of  added  bail 
for  the  ift  day  of  the  icim:  the 
Court N*r6u!8  hit  permit  the  bail  to 
'  juftify.  OJhe.cb  and  jinoiher  v. 
mifon,  E.'SSG/^.       ^        S^'7*n. 

5.  Bail  atttnding  tojijftify  are  entitled 
to  protection  from  arrcft  on  mcfne 
procefs.  Rimnter  v.  Green  ^  T. 
53  C?.  3-  ^i^ 

BANKER, 

Sie  Bills  of  Exchange,  6. 
Setoff,  2. 

^       BANKRUPT, 

5<^  Partners,  %.    Sst-ofFj  4. 
Trover. 

I.  Where,  hy  agneettieiit  between  B. 
.   and  the  defendant,  B.  agreed,  on. 
paEjnieiit  tb  faim  -of  4  fUm  certaiiy>  to 
,     •  *      7 


BANKRUPT. 

convey  to  the  defendant  a  dwellin^- 
hotifef  av4  to  deUver  poflelfion  c^  ^U 
thehoufehold  furniture  and  ftock^ 
and  that  after  formal  pofieffios  de- 
livered to  the  defendant,  B.  fhoi^ 

-  be  allowed  to  remain  in  poflcfBoii 
for  three  mohtha  wit))ou4  P*7^^ 
rest ;  which  agreement  w^  noton« 
0U8  iti  Che  neighbourhood,  and  t^e 
money  was  paid  by  the  defendant, 
•pd  a  fonnal  delivery  made  to  him, 
and  B.  afterwards  left  in  pofleffinn 
accordfrt^  to  the  agreement,  who*> 
became  bankrupt  whilft  he  fo  rew 
mained  in  poiftWDn,  and  before  tbe 
eitpiration  of  the  three  months: 
Held  that  this  was  not  1  pofTcffioQ 
by  the  bankrupt  within  the  ftatittc 
ai  Jac.  t*  c.  19.  /,  11.  MuUtramd 
jinoiheTf  ^ffiffiees  of  Meek,  a  Bank' 
rwpt,  V.  Mo/s,  E.  53  0.3.  Page  3  ^5 

2.  Where  a  tradet,  upon beitrgarrefted 
for  a  debt  of  »35/«»  cfcaped  ircnai 
^he  ofl^r  and  fled  into  the  hoofif  of 
another,  and   was  puxTued  by",  the 
officer  and  itiquirtd Jor  at  the^oui^t 
but  was  dented  and  the  door  kept 
fad,  andi  whilli  he  remained  thefe, 
declared  that  he  did  it  for  fear  <»f 
othff .  creditors ;  and  when  tt  wat 
dark  .  returned   home,  to  his  .own 
boufe,  and  gave  dire£tioti6  to  deaj 
him  to  any  one  that  called,  and 
continued  nearly  a   month   th   his 
bed-chamber:  Held  thai,  this  coo- 
ftituted  oneorjmore  aA  or  ads  of 
bankritptcy,  under  the  words  of  the 
iUtute,  <*  begiiHHW  to  keep  hpufc;'* 
or,  **  otherwiie  abfenting  hirofclf  ;*• 
and  a  creditor  of  the  bat^rupt,  who 
had  fned  out  a  wrh  again  it  hio, 
anfj,   witltout  proceeding  upon  it, 
afterwards  received  from  him  a  bill 
of  exchange  in  part-pavment  of  his 
dtbt,  after  being ^priled  that  there 
had  been  a  meeting' of  his  crediton, 
and  that  the  bankrupt's  affairs  at 
that  time  were  only  eapaUe  of  pay- 
ing tffle  demands  of  h?/  crddi^orl  by 
inftalmentsv  attboughhewas  afiurtd 
by  the  hankrvpt's  agtnt  that-^liey  . 

voidi 


•'fiAKfcRUPt. 


"^^ 


BILti?  OF  EXCHAiJGE,  kc.  j6s 


•"would  come  round,  wsw  lUblc  to  re*. 

-  fund  the  proceedf  pf  fuch-  bill  ^o 
the  a£gnces  of  the  baokrupty  as  a 

;  payment  not  in  ^he  ufual  courfc  of 
trades  and  before  notice  of  his  in- 
folvefi^.      Bayly  and  Qthen^  Jif' 

^  ^xneet%f  LuckrafU  a  Bot^mpt^  s. 

^-  §chojUld  and  Another^  Ei  53  G.  3. 

^  .  Pag«S3« 

,3.  Where  S^-  obtained   hills  of   ex- 
change from  the  defendant  upon  a 
'  fraudulent  reprefeatation  that  a  fe- 

•  curtty  given  by  hina  to  the  defend- 
lUit  (which, was  void)  was  an  ample 
fecuriiy,  and  on  the  next  day  hav- 
ing  re{i)Ived  to  (lop  paymeot^  in- 
formed the  defendant  that  he  had 

<  icpfnted  of  what  he  had  doDe>  and 
had  fent  cxprefs  to  flop  the  bills» 

•  and  wnuld  return  them,  and  three 

-  days  after  ward^  committed  an  a£t  of 
.  bankruptcy,  after  which  he  returjicd 
.  to  the  de&ndant  all  the  hitU  (ex- 
cept one  which  had  been  difcouot- 

•  td)f  and  alfo  two  bank  notes,  part 
of  thip  proceeds  of  fuch  difcount, 
Un4  the  defendant  delivered  back 

.  the  fecuritcy*  and  afterwards  a  com- 
miflipn.of  ban)(ruptcy  iifued  ^ainfl 

^^»,  thq  ajfl^gnees  under  which  com-^ 

'.^aitfliQn  brought  tfbver  againft^,the 
defendant  for  the  bills  and  bank 
notes:  H^Id  that,  the  d.c^<^<><)^"^ 
was  0^'tUd  to  retain  them.     G/aJ' 

Jio/u  and  Others,  jijjt^nees  of  Jamet 
Sill  and  Wnu  ll^atfon,  Bankrvpttt  v 

•  Hadwen^  E.  53  ^- 3-        .   .    5^7 
4.  Where  i?,,  a  'tradefrnTin,  being  ar- 

refled  at  .the  fult  of  tlie  defendant 
upon  a  ca.  f a  9  placed  ^oods  in  the 

•  hands orthc  (heiiff's  officer  to  raife 

•  money  upon  them,  who  accordingly 
pledged  them,  and  five  weeks  after- 

'  wards  paid  over  the  amount  to  the 
defendant :  Held  that  the  affigaecs 

*.  of  R'.i  \>'ho  had  cororoilted  an  aA 
of.  bankruptcy  '  before,  the    arrcil, 

' .  mjghjt  recover  the  mooey  paid  to  the 

'   derendaot  in  *an  adtion  for  money 

•  liad  4s^  receivedi  although  the.  de- 
'J&.pdanfwat'liot  privy  to  the  takipg 


of  th^  goods  by  the  A^erifTs.  oficer 
and  aUhou.4h  tbc  money  paid  to  jbhe 
defsndaiit  was  not  the  identical 
money  raifed  by  the  pledget,  vtf- 
hnfin  pfid  Anoibfr,  jiJUgneesofHo* 
leritt   a  Banimfif  v.  JitilnfoUix  T* 

53  p.  i-        ,  f»V^^^ 

5.  Whore  a  trader  went  to  btsi  oewh- 
bourand  lold  him  that.,h^  exp^&ed 
to  be  arrefted,  and  whje  \k  re* 
mained  there  was  infordicd  thft  A 
(herifF's  officer  was  going  towtfrdt 
his  houfe,  upon  which  he  conceded 
himfelf  in  the  back  roOmi  and  -de* 
iired  his  neighbour  to  watch,  md 
when  tpld  that  this  uifiocr  had  gone 
pad  his  houfe  and  had  left  the 
(lre<t^  imm^d lately .retufn^  home  : 
Held  thit  this  M^as  an  a^of  'baak'* 
ruptcy  within  the  words  of  I3\fi/is« 
e.  %*  and  l  J,  I.  <.  15.  «  other* 
wif^  abfenting  himfcU  to  (hc^in* 
tent  to  delay  creditors/'  Mthoogh 
it  appeared  that  not  only  Ao.»cre« 
dltor  was  delayed*  but  thtt  d^ne 
could  pofiibly  be  del^ed»  Cie^ 
mweih  V.  Hay^  TV   53  C?;3.      676 


7. . 


BARON  AND  FEME, 

See  HuSBAMD^iClID  Wi/^. 

BASTARD.  . 

See  Bond,  i.' 

BEER, 
See  Drvqs. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Mo}(EY  hap  a<<d  receivid,  3. 

I.  A  prcfentmcnt  of  a  bill  of  ex- 
change at  a  banking-houfe  after 
banking  hours,  when  the  houle  i^ 
(hut,  is  not  a  fuIHcicni  |>refcntmeat 
to  charge  the  drawer:  and  no  i^• 
ferenee  is  to  be  dniwii'fromahe<qir- 

'  'cumflancc  of  (he  >1l  bjing'  p^e- 
^  E  4  fent^d 


^04  BILLS  m  iaUXUiXIGe.  AMD  PROHtSSOKT  NOTBS. 


fented  \y  t  Notary,  that  it  had 
been  before  duly  pccfenttd  vrithhii 

;  Itafikuiflt  l^oart.  Elfvrd  tmd -Oihcrs 
'KTetai  ir.    53  G.  t*  \    Page 28 

S.  WKeirc  partners  refiaont-ia  IrJmul 

*  figned  and  indorfcd  a  ODpper«{datc 
inR|nreAoQ  of  »  bill,  of-  exchange, 

*  leavtttg  Uanks  foe  the  dale».  iiim. 
^  Ctme  vi^eiv  payable,  and  naaie  of 
'  the  dra^e,  and  tranfmiited  it  to 
'  fi*  ifi  Et^kuiit  for  hi«.  iife^.  wlio 
'    filed,  up, the  blanks  and  negotiated 

it :  H<idj.that  thi8  ^ai  lo  be  confi- 
'  dered  a  ^U  of  exehanj;e  by  relation 
from  the  time  of  the  iGgntaK.and  iV 
dorfing  in  Ireland^  and  conlequently 
that  an  £ng^  iftamp  w«a.  not  nt* 
cefiary.    Smmth  mid  QiUn  v.  Mm- 

tSL^^^'*  ^'  5;  ^*  !•      ^7 
*},  Where  the  ditwer  o(  a  foreign 

'    bill  of  exchtn^  at  the  time  of  the 

*  drawing*  waa  In  a  forelgo  comtryt 

*  but  returned  home  before  it  beeame 
duey  at  which  tiose  it  waa  di(ho- 

'  nourcdand  protcfted»  but  acttioe  of 

*  ih^  difl^not^roslyi  and  not  of  the 
proteft  Was  left    at   ihfi.  drAwer's 

'  koulbi  Held  that   this  was  fuffi. 
xient.  RoUmi.GUfmhE.  53  c?*  3* 

288 
4.  Where  S.  obtained  biUsjof  exchange 
from  tht  Mtiidant  iipbn  a  fraudu* 
lent  reprefeotation  that  a.  fecurity 
tftt^Jby  him  to  the  ^lefendant 
Twhich  waa  void)  was  an  ample 
lecurityj  and  on  the  next  day  baring 
rtfialved'-toHqp  payment,  informed 
the  defendjint  that  he  had  repented 
of  what  he  had  done;  and  had  fent 
exprefs  to;ftop  the  billti  and  would 
retars  tlMtn»  and  three  days  after- 
wards committjpd.,  an  aft  of  bankr 
mptcy,  after*  wih fell  he  returned  to 
the  defeodaot^  al  |h«  biHs  (except 
one  which  had  been  difcountcdla 
and  alfo  tiro  baDknetes,  part  of  the 
proceeds. of  fuch  difcountf  i|ud  |hc 
'  defi^O^i^didivefe^  l^k.tlie'iecu* 

*  I'hyV  ..and  aftcrwyds  \  cojDOjrpilCon 
"    of  batTkrpfttcT^jrued/agiy)ft^.»  the 

*  atf|0ea'uuaef  'v^lw:1i  commnfion 


:;  bwi^.  troxer  agafni  the j^cfim- 
^ant jbr  thp  huU  and  bfnk.iiocms 
Held,  that  >he;ae(ep^ntjvaa  en- 

.  litjed  tq,. retain  x\ikii^  ^\Qlmffimr 

:  and  Others^  yfHig^H  «f  jMmn.SiB 
and  JVU  torn  iVatfon^  Bantrmfi*^  "r-  ' 
ffadwen.  S.    fj.&^-      t^'g«  5'7 

9.  Notice  to  the  drawers  of  nonroay- 
•ment  dfa  biU  of  exchange  by  fend- 
ing to  «he»rcotmting-tiou(e»  during 
Jiooni  of  bvTmefs  on  two  fnccffive 
davt,  knocking  theret  "and  making 
nolfe  (MBctent  to  be  heard  by  per- 
foM  wtthta,  and  wafllng  thttt.  fe* 
▼erat-mthntes,  the  inner  door  of  the 
cOttn^ng^houfe  liein'g'  lb2ked/  is 
fttffieieftti  wkhput  Teavin|[ji''^tice 
in  writW,  or  Tending  by  the  ^ftt 
th^'gh  fomeof  the  W^Wjnil  fiy^  at 
a'  laAall  dtftance  from^-'Ytte  pbce* 
CHf^  mvd  Qfifti;  Afflpki^'yFem 
tmOAnu   BMri^f ''"  W^  5ikh» 

the  draMfi  and  acceptcTFl^iHbillt 
mi  hate  rtcehred^rftdm^tlife  d^w- 
€n»  attd  gtveit  credit  M^lt^qfr  an 
accoimt  current  beiNreei^'^tlnfilfiy  if 
bcforo  it  become^  dua^'tH^^rtctive 
direftioRi  frbm'ihe'kiciieptdi'  ttfio^ 
the  payment ;i>f  H  «K^  Ihe  phic^  of 
paymeoti  md  do  'fe''8cco>dingly» 
are  not  bound  to  give  notice  ofthts 
cireomftanoe  to  the  drawcitv  but 
upon  non-payment  of  the  bflt  may 
look  to  the  drawers,  notwithftand* 
ing  tfley  have  not  gmn  fuch  no« 
tice  s  and  iKey  are  not  .bound  to 
apply  the  money  of  the  acceptor  in 
thair  bands  in  di  fcharge  of  t ne  bill  *, 

.  but  {f  ik^  drawen  become  bink^ 
rupif,  f|-w1l^conftlrtrtea|l  j'lM  ki 

r .  the  AccbUiit  1>et^een  the^'  and  the 

•    ban^k^a.-^  it. 

J.  Where  the  <?rawer  of  «  Kift  x>f  cx- 
^obaitgc;  accepted  payable  at^  5- 
and  vo.'s^i  alter  keepihjp  it  three 
or  four  years  indorfed  it  to  plain- 
tiff, erafing  the  name  of  B*  and 
Co*,,  and  lubftituting  £»  and  Co. 
without 


PXSHO|>.v 


int'A   ^\x 


rti^vrC4*MiB*^"^?^    ^3« 


ip^l^hout  the  knowledge  of  the  9C  i 

^  center,  A  aud  Co.  nariog  failed 

dncc   ilic  acceptance:    Hdd  that 

phrntiff  could  not  recover  a^nft 

' '  the  acjpeptor.     Ttdmarfi  v.  Grovar^ 

'^"i    BISHOP.  :  \ 

A  ftatate   made   an    1669   by.  the 

\  Bidiop,   vi(h  the  confiuit*  of  the 

...  Chapter  of  £««fcrt  conferring  upon 

^  cter^  (flflM  rciidemiw7f .  who  flmald 

%  .ceajk  to  be  fuch  hyprm^im  to  a 

.. higher   4fgne  and  Jgmif    isk    the 

.    Church  cff  £ngland  .(uiiitefs  it  be 

.,  bT.fw/fistefj  f^gmtH(M$t^  fceJ)  the 

.    nght  of  rfccoiving  to  hia^oW0-'»fc 

,  tht;  wHole.proi^U'aiHl  s^vantaget  of 

..  tho-cajjwmqrior  the  foHowing  year, 

.  f^pp91Bnfl^|uch  «.  flatote  tto  be  valid, 

. .  ia^^^t, . jjj-  event 8.  contnuy^ ta   the 

^  poficyof  t6f  xcckfiafti^abwJifti- 

VoiKnt,  aad  to.  be  C9oftr4^:4i^7  - 

:\  th^fore,  '  where    the    defcndanr, 

;   Vhofv^^aA  Ju>drCai*a».^f-thiit 

.   Cbaptef^.xefig»^  ^hr^ianam order 

'^^  .to  ^ta,m,pi»i»^<ift«-:  4«fer.a>iOlher 

...  deantiy^  to  :^hiqhvl^  ^«s  flwtiy 

;  *  aft^rwi|iidairprqaK>te4ii:»tjrwa?  bcW 

.,  that  j^e,waatnot;:Vilih}n?^hft(ftatJitc, 

'  ^  Iloth^ving.pea|i^<f9-b«^4^^t)^her 

/'  of  ^he  formflf  ehorcU:)^  pwi^piotion 

to  thr  letter,  baih#vir>gt<)eaM  to 

be  foi^efoTi^Juf  pfi«mi^t»ooe  (and 

befid^  Jill  ^augnatioA  <H|mfig  been 

voioiit^Tf ,  \^h9r^m^  ^^ipnrWjr  CX- 

^  chid^4  fey  tb^t^PFOis  pf  ihc.  cxccp- 

'.tU>n|  and- a  pfomoiliof^-frofij  one 

^eaojpry  to  aaotber*  f«*«i»  «Qt   a 

;     .pjQuiotiaa   to,  a    higher  v  d<fgrce. 

Ttie,  afjaxiflion  of  tjie  plain^ST  as 

...  CaiKm  ipto  plenum  ]^» 'M though 

ppi  mi^e  until  a  year  akttc  ht«  firft 

^    adani^nii  related  back  tojthc  lime 

./.when  his  title  to  the  pro  fita- accrued, 

1  fo  a^  tp •  cq^blc .  h'vm  i4.  mnintiitn  tn 

r  B^iom  icgp  them.^     Qarn0^  M^D. 

-r'  ,'  •  .  r?.  :  >';•.'•    .V   :'.-;--'        •  •    ''205 


,    ,     ,,,,        ,BQNIi.   ^^  b^f:i-> 

f*  -A  bvnd  ^^etk  to^ patffb'ollipers 
ittciting'^hiit  B.  had  tiiktn  i  houfe 

i    in  the  parift  for  a  tefm  6f  ^7  ^ears, 

r«ted  vondirnvned  tb  ind^'ntlfy  the 

^^pariftr^agaiiift  any'  cti'iirgcs-  witch 

^>they  might  fulhiin  on"fecdtf^  of 
B.  ^U  hts  famfly  bt^^hiiMg'ltthW- 

.  tM^aoFaiid4>ddTfg{todM<dtV"6iHni, 
h  tox  difeharged  by  J7:V^bi?(^af. 
ingtnv eftate  of  thdtdu^  df  t&.  in 
the  par?fh,  aiid  refii^i^^/giiV^up. 
wardi  of  40  dtfys  kft^'tlTe  exj^ira- 
tion  of  the  7  year's  leiife.'  Ediifhrdf 
ondAn^h^  V.  Bobtt^  Hi  jf3  U.  7. 
Page  rto 

1.  Wherr  the  ^otatlVi^;  facHer.  of  a 

baftard^cthlld  gavt'a  Wira^'Bond, 

-  and  $oi>u«lcr  >th'^  i;bfitfmQon;of 

,^Hi.t(k  2ri'.^j^.,'W  ipf  >«r8h 

oi&cefitortitlbntf  f6f  ^.]^aj^ent 

lof  a  f tfift  ctrtatn  every  thVet'  Aoptha 

•  imcfli  tlM^ehll9  fhotifd  ht'it^meJ 
^-capabhr  of  provMn^  f6r  tterfelf : 

I    «HM  that  f<^h  bobH  =w^V  ^6od, 
aiKl  tW  ttMidittofi  ftfffi^eiftlr  cifr^ain. 

^     MdUMMi  ^iBMrhyl  X.  ^  G;  3. 

'  3>o 


-.•':•i^.'> 


c  r 


r.?^  V 


BRISTOL  C/\Ml\Iif  CO!«b 
' ' '  •'  &r  Evn>£KCB,*jjiJ 

(^^SaT«oFr<  iv3.-~  ^' 

.  ■   .  ■  in  r  •.     ■ 

&y  BisMOfb    ' 

CARRIER.  :        « 

was  'ai 


Where  -It    was  aypwl  Ijt^lfiy^     the  / 

'  plalnxifr  aird  one  of  t^e  dpfendanta» 
.  prop  liters '  of'y^^Sage^ciwcli.  to 

£re« 


7«<      CHARTER-PAJITY- 

hse  of  cspence^*  ^ichnirefe  ce- 
.  .CQKiin^'  CArfiti  ^r  two*:  ftMr$t 
but  Xmit  wbs  no  esidertoe  oi J  «i)r 
kn^whsdgo  ofthis  sgforaicmbfy  (he 
«tW  dsfeodaflta;  and  the.  dditi- 
dantarhnd  given  notice  ll^t  tliey 
w^d^noc  l^accouninble  forpto-- 
^els  ^^iQve  the  value  of  .j^/;»uiilefs 
entered  and  paid  for,  dec.  Heid» 
that  the  defendants  w<re  not  h'able 
for  the  lofs  of  a  parcel  of  above  the. 
.  value  of^  5/.^  iept  by  the  plapoiiff 
under  this  agreement*  of  which  no 
notice  of  ita  value  had  been  given 
to  the 4c&ndaQU*  .Thomas  S^t^^U 
imd  %in  Cockfedgi  Bignold  v.  IVU 
llamlVatfriwfi*  J^lm  U^a^tm/ff 
Samifil  iVuUrh^yf^^  John  ff^affm^Ofki 
Thomas  Qd^iwilj    E,     j.i.  G.  5. 

CERTIORARI. 

I.  A  ceruorart  to  reosove  ftn  order  of 
fellLjinft  cpnfirming  an  order  of  re* 
Vnoval,  by  (wo  jn&iceSf.  MNift  be 
moved*  for  (within  Ik  calendar 
montbsi^^tr.luch  order  of  fcOiQns 
made;  aqd  fix  days  notice  of  Uch 
iriotion  iQuft  be  given  to  tl>e  juftices 
purfuint  toi3  G.  2.  .€.  l8.  /  J., 
not  with  (landing  the  ordecoCfeffions 
was  niade  iubjeft  tq  the  opinion  of 
this  Court  on  a  cafe  to  be  ftated, 
wtiicli,  cafe  was  afterwards  ftated, 
and  fettled  by.the  judices  at  thefcf* 
fions.     Tli^  HJtng  V.  Tht  ^vfiicu  of 

SuJex.X'     53  ^*  3-  6jl 

a.  A  certiorari  to  reropve  an  order  of 
feOions  cof^firmtng  an  order  of  re- 
nioral,  Xubjcft  to  a  ci(Ce  to  be 
ftated,  mud  be  applied  for  within 
fix  calendar  inonths  after  making 
the  order  of  fel&ons',  and  not  wij^hin 
fix  months '^fter.  fettling  th^  cafe. 
The  Kin^  V.  Thi  J^/licirrf^u^sc^  f. 

a  0.3' '  .  ,734 

CHARTER.PARTY, 

•    ,    ;&f  A$tu/i»siT»  1. 

TkeriiirMrtroCallitpfrom  L*  to;J?. 

- .  and  backf  cannot  plead  to  an  aftion 


CONTRACT. 

brought  agaiifft'>lit6/  %^  the  owner 
on  lhe^chat,tcr-parly  fot  not  provid- 
ing a'  fufncient  cargo  at  Jf  ,  that 
the  (hip  (^iled  on  th(^  voyage  from 
Z.  with<w*<i<AiVoJ^|  '  contrary  to 
ihe^H}  dr. 3*  f.  p.;  and  «lai*  the 
;  plaintiff  was  privy  to  and  knew  the 
fame :  it  not  being  in  the  contem- 
plation of  the  parties  ft  tbetime  of 
entering  into  the  contra^. to  vio- 
late the  regalatioRS  of  \\^t  ad. 
Wi^oH  ▼.  Foderingbami  £.    53  G  -5. 

CLOTHiERSf 

'    &#  l^( AM D A  M U  S^.  (T^    ': .  ,.  j  ^ 

COLLECTOR  Op;  TA3t^- 


^DlSTKESa.    I. 


The  2 


23  Q.  p  c.  90.  /  .4^/95  pa"Pg 
a(.d  lighting  the  panlh  of  Stk^jAf^fi^ 
tint  wikjch  prohibits  under  apc|iaj(|y 
any  perfon  during  th.e  tlmc-jicjitdi 
be  cMBar  of  any  taxt  or  bold  anjr 
office  of  profit 9  or  be  iotcixHed  in 
any  co^trad  or  work  to  be  doi|e  m 
the  execution  of  that  a^  from 
adding  as  a  commit  tee- man  jmdcr 
the  a^  does  not  exteod.  to  a  90}- 
ledor  of  the  afTcIFed  taxes^,  Lee 
V.  Birrell,  E.    53  G.  3.  4$^ 

CONTRACT, 

5flp  Assumpsit,  a. 

Where  a  perfon  performed  work.fon^  a 
committee,  under  a  rcfolution  ca* 
tered  into  by  them  **  that  any  ffT"  ; 
vice  po  be  rendered  bf  him  Sniidd 
be  talfcn  into  confidf^atioa^  and 
fuch  remuneration  be  made  as 
ftiQul^  bic.  deemed  tjght;"",  Hcrld 
th^tjaa  aA^on  would  n^lie  to  re- 
cover axeq^nvpenfe  ior  fuiqh  wo^ 
the  refo1^ti9n ,  im^ting  t^^  the 
com^wttife  .wcrp^(^4gc,'^bVt|^tf 
any  r^m^erattpif.was^Q^ie.  .  TV* 
lor  and  Jt^pthtr^  4B*S^^  ^  ^^^» 
a  BankruM^  v.  Brewer  mid  Ctheff^ 
^'    S3  O'  3.  290 

CON. 


COSTS."". 

Ste  MxKttAKOt,  «»  7.    Chi<jiW»f- 
■   rtmok 

COSTS. 

!•  The  Ikn  of  the  plaintiff's  attorney 
ttpop  the  ^bt  and  cofts  r«qov^cd 
in  the  cfiufe  after  tfffiroaance  upon 
a  writ  of  error,  xnuft  be  fatislied 
before  the.  <lefcB4ai}(^  ar^  enikled 
to  fet  them  off  agaUil  a  judj^ment 
recovered  by  them  in  anothtr  cawfc 
againft^Uie. plaintiff:-. an<)  cojls  in 
error  ar^  Colla  in  tbe  canfe.  !Af/</- 
Jlttw  V.  Jiili  and  Awtiber,  H. 
5%G.  3.  Page  240 

3- Thctpfofeootor  of  an;  indidrpent 
for  xAftriiftuig    a    Bighway    ftiuft 
fteW  Ittmfclf  to  be  the jjarty  gtlcf'ca 
in  order  to  obtain  cofts  Uhddr  tbe 
5  &  6  W*'.  esf  «Vfv  f.  I  r .  /.  ^;V  tber<^- 
fore  Where  th^  profccot^r' did  not 
apply'  for  tUc  cofts  Until  M>^o  years 
after  jWgmenl  giveh^  .  arid '  h  did 
.  not  appraf  that  he  had  <^ve»'  iifed 
the  highviray:  before  it  was  A^^ed, 
aiid  wtiilft'it  was  ftopt»eJ  dcdarcd 
hfc  did  not  care^.abont  k^T^WeW 
that  he  was  not  entitled  to  cofts  a» 
the  party  grieved,    allht^gh    the 
.  profecutton  ^aaajt  lu8A»)i|i^ce  and 
exppnce.     fL  King^  on  tbe   Profe^,^ 
tutiintf  SirArihuV^  QhXcbtJier;^. 
hcledoh,  B.     S3  ^%  ; '^'        '*^^ 
5.  Where  the  plaiVtlff    hi'  ifffuWpfit 
lailcfd  to  pr6ve  his  fp^cin  cbiints^ 
-but  upon  the  commdit  cthtrit^  re^ 
covered    lefe    than    5/.    tiJpQn'tht 
balance  of' aii  account  which  con- 
tained ttems  both  on  thfe  debft  fcnd 
crtdit  fide  :    Held  tli>t  by  39  & 
40  G.  3-.  *;  104.   he  was  deprived 
.  «6f  coft%'4t  Mppiaring  that  ttie  de- 
fendant ridded  and  tradeid -tit  Lon- 
,  itoft.-^  Fbihin  v,  0/wen  attit  }ti^{hgr, 


{(.^S'bc^^lalntif/ inian  ai^'o^^otid^ 
4iicognczaace  of  batl^,  ia  no^.emnhNl 
rtiKtiM  eoftaiip'tothe  rfmrolmotice 
of  achdkr  and^ftay  lagpofoeedrnga-if 
tbebaiLrender  their  priaeipbl  tvitbin 
tfa9  ei^ht  dayaallowi^^  by'tto  rule 
-of  7fCMi«  i  ^ime.    ^f^fiotllv,  ^Hem^ 


.  Where  a'lefifec  of  a  hernfe   and 

gafTden  fo^  term  of  yeahj  c^Venanted 

\»!t1i  the  Icffor  **  nbt  ttv  iife'dt-  e*- 

'crc\(t\   of   permit  or*  fbffcr.tt)  be 

ufed  or  exercif^d,   Hpon'  tTic  de- 

•rolff?d  pft'mifes,  orftoy  paf t tticreof, 

*fty  irrtdi?  or  biifmefe  whtitTfe^vcr, 

I    6cc;    without'  the'li^n^e  trf   the 

I   leflbiV'  ^c.  and  afterwards*  with- 

I   out  the  Uctucc  of  the  tetfbr,    af- 

I   figned  the  leafe  to  a  fctioolmai^er, 

j  who  carrkd  on  hiabufinefe  in  trlic' 

houfe  and|)remife8:  Held  th^t  the 

I  allignment  was    a   breach  of'Mn 

;  cov€naftt,/ahd  the  kflbr  entrtlc?d  to 

i   fe-cntier  under  a  provifb  for  rc-erttcy 

;   for*'  ikm-berformsftie^  of  covenants. 

:    Doi^  ikfht  dtmife  rf  S^  v.  Keellri^^ 

%:  WHerc  the  plaintiff,  tf/  exec^fnx,  dc- 
j   <^arei;^  that  the  defendant,  by  deed* 
I  convey irtg  to  the  plaintiff 's  teftator 
i  certain  iaifd^  in  iee,  fiibjcfl  to  re- 
demjij^ion  on.payment  pf  a  fuofi  cer- 
I  tain,  covenanted  with  thjK .'Teftator 
tbiit  he  was  at  the  tio«  of  executing 
;   the  deed  fcifed  ii^  fee,  and  had  a 
r^ht  to  convey,  «tc. ;  and  afligned 
for  brvabh  that  the  defendant  was 
,not  fched,    &c ,    and   had    not  a 
irg^t  to  cotavcy,  .  Ac  :    i!ii»   was 
heldilt  upon  fpecial  demurrer,  and 
that  the  execntrii?  cppld  not  main- 
taiii  im  a6kion  Doir  ftidi  1>reachc8  of  ^ 
covenant^    without    (hewitfg   fonie 
fpecial^^^^|gc  \p  tjif ;  i^^a^r  in 
his  liretime,    or  that  the^.plaiatiff 
claimed  forte  mferift^^V  the  pre- 
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DEVISE. 


the  tcftttor,  hh  heiri  or  a0^L  to 
nttke  further.  aflbr«nce  to  thetqU- 
tor,  hiahcin  and  affi|pi««  and  breach 
afiagned  that  the  platntiff,  at  ezecu- 
triar  4^qiKfted  the  defendant  to,  ex- 
ecute a  r4eleafe  between  the  defca* 
^aat>  xkt  plaiotiir,  and  ^.>f.,  for 
farther  afluring  the  premifes  to  the 
ufes  mentioned  in  the  dced^  which 
the  defendant  refufed;  without 
(hewing  that  the  pisintiff  claimed 
an  jaterefty  or  to  whofe  ufe  the  rc- 
leafe  wa«  to  enure,  or  why  &.^. 

.  was  a  party  to  it  $  was  confidered 
jU  on  fpeoial  demurri*r.  A  demurrer 
for  cauie  of  RiiQoiuder  of  breaches 
of  covenant  nut&  be  to  the  JvhoJe 
decUratioi!,  and  not  to  the  breach 
alone  wh  ch  is  miQoined.      £uz. 

.Kingdon^  Sasuuirix,  ^c.  v,  Nottle, 

DEED. 

5Af  AssvMrstTi  I. 

*.  .  ' 

'  DEFEASANCE, 

See  Warrant  of  Attormsy. 

DEVISE^ 

It  Devifc  to  the  ufe  of  j4,  onfy  fur- 
^tvidjg^Jbn  cf  ]  S.f  for  ITe,  and  to 
hit  mi  and  other  fon&»  ^.»  and 
for  ^default  of  fuch  tflue  to  the  ufe 
of  the  firiky  fecond,  and  of  all  and 

•  evcrylother  fon  and  ferns  of  7,  5". 
"  hwM\y  n>B^ies(rf ten,  and  the  neirs 

•  male  of  tlit  body  of  fuch  firft  and 
'  other  forts,  with  provffo  that  the 
«  faid  //.  atid'hh  fidl  arid  other  forts, 
»  and  alfo  the  fitll  and  other  (bns/^eT'r- 
"  ajtet  to  U  hrn  of  the  fend  y,S 

Ihould  reflde  at  the  family  hoa^e, 
'  &c.  i  Htld  that  the  feconU  fbn  of 

y.  S.i  torn  before  the  date  of  the 
'  will,  fhonid  take  hpoH  the  death  of 

>ft  ^'irtK^iriflTne.  Doe  on  thefevetal 
'  dimtfes-of  WifTtam  and  Tb6mai  Jamis^ 

ofberwje    Mor^n    t.  Balfett,   If. 

53  G.J.  IS4 


s.  Devt&  «f  *<an  1^  mj  Sum 
ei^tAXr^jfrns-farm*  nowio  tbc  oc- 
cupation  of  ji.  CL"  is  not  riei^fli- 
rily  lirottcd.  ^o  the  lands  of  Trmmrr 
{arm  in  the  occupation  of  j^lLt 
bm;  tpaybe  A^wn  by  evidence  !• 
ez^tend  to  other  lapda  0T  Trogmr 
farm  4iot  in  his  occupation.  G^od- 
tUlt^  on  the  dendfirf  Rmdford^  ▼• 
S^mltnh   -B.     55  &•  3* 

Pagr  299 

3.  Devife  of  all  the  teftator^s  freehold 
edf  tes  to  J.  S.  for  life,  and  on  h>8 
deceafe  to  and  among  his  childrcti 
equally,  at  the  agejo?  2f ,  »nd  their 
heir^,  as,  tenants  ia  common  ^,  but  jf 
onlv  one  child  fiiall  live  to  atraki 
fuch  a^e,  to  fuch  child  a^d  hia  or 

.  her  heirs,  at  his  or  her  age'  of  af  | 
and  in  cafe  /.  S.  (hall  d^e  without 
iflbe*  or  fuch  ifliie  (hall  die  before 
ai^  then  over :  Held  tha;  the  ^3- 
dren  of  J,  S!  toojf;  a  veAed  icman* 
dy.  iJo*,  on  tjh  fivfral  dtfdjomi 
demtfes  rf  John  tjemy  koale^  Th^ 
mas  Wi)/u2m  Roal^  Gcofje  Hvtif^ 
and£ri%ah€ih  Roate^  v.  Mwr^  S. 

53  ^-  $•  *  i  »     •  • '  i*7 

4.  Derife  to  the  three  Mers  of  tjic 
teflator  for  and  during,  their  Jouit 
natural  lives,  and  bho.natucal  -llife  of 
the  furviffor,  to  tale  as  te^flnU  in 
commtm  and  not  ai  jomt  tenants  *-.  JU- 
mainder  to  trullees  durti^.  the  rc- 
fpcaive  lives  of  the  iifiersaildthe 
life  of  the  furvivor.  to  prelerve  con- 

-  tingeot  remainders  ;^  and  frofp  aisd 
after  their  reipedive  occf afea  Aid 
tlie  deceafe  ot  the  furvivor  remain- 
der   over  •    H^ld    that  the  fifterf 

.either. took  the  eftate^as. jbini-te* 
nants  to  be  regulated  in  its  enjoy- 
ment as  a'  tenancy  in  commooy  or 

-  as  ..tenants  iri,  common  with  benefit 
of  furvivorfhip.  2>.f ,  on  (In  dm.  of 
SnrahBofw^^^.Abef^E:  53 G. 5. 

*     '   .>.  4a8 

;.  Devife  of  teRator's  lealchold  hooles, 

held  for  a  tenti-  rendwbbk,  to  J. 

r.XtQhia.a^NQ^ufe^aiidl^ei^;^  00 

^  .h»6  attaining  2 1,  upqp  .trujEUthit hia 

(the 


DISTRESS. 

(At  CcSttbr^B)  traAeet  (l|p\iM  pay 

mdd  perfoi-m  rents  attd^'bbtehaixts, 

sod  ^new  the  fajne  tfom  ilitt  to 

:  time,  and  foi'^hflipQrpoie  fo  Aake 

{iirrrader»  &c  ,  andaHb  W  permit 

"  the  traftees  to    receive    the    rcAts 

'   diKitig  the  minority,   the  trtilfofe- 

'  D^Dce  6f  the  infkntto  be  paid  tfa^- 

OIK, "Wfth  liberty   to   M.  P-^J^o 

keep  the  hdtifes*  durinfir  the  tftino- 

rlty  payiajgr  rent  to    the  tfuftecB, 

&c. :  Held  that  thU  wai  in  t^d 

•  a  devife  to  the  truftees  duriag*  the 
'  minority,  with  a  vefled  remamder 
«.  to  /.v.  S.  the  infant  ;  tftid  that 

•  the  iiftereft  of  itfl  f,  ceafed  on  the 

•  deceaf^   of    /.  T.  S.  before  ai. 
Goodriik  m  dem,  rf  J.  Reveff,  S. 

^  kevetl^  iZ.  Cxl^  and  of  J.  Sfteie 
-;  V.    Afmy  J^arifT  a^  Others^    T. 

6.\UevQe  io  the  uTe  of. the  teftator's 

"iiaiiighm  for  tife»  remainder  to  her 

'^&ftihd  other  fooa'and  daugiiters 

in  uil,  vithlike  remaindera  td  hia 

jQiece,  W  fona  and  daujfhtcra^ete- 

raK y  and  fucceffively,  aiid  for  defaolt 

cf  Inch  ifliie  to  fuch  of  tbe^^fts^  for 

fach  of^'the  Intends,  and  fabjed  x<r 

,  fuch  limitations  declared  bftti^  will 

•  of  T.  f^.  aa  (hall  bethen  cxifting  lin- 

•  d^tcHm'ned  or  capable  oF  taking  ef- 
fed^  or^  near  th<crrto  aa  the  deaths 

.  of  paitie^  and  other  intervening  ac- 

.  cidentft'and  conting^ciea;  and  the 

,  roles  of  law  and  equity,  will  then 

.  pcrmii:    Held  that  T.S.K^^ho 

vroiild  have  taken  a  vefted  remainder 

lu  tail,  and  would  have  been  tenant 

'  in  tali  !n j>ofreflbn  under  the  wHl  of 

T.Kio^k  no  vcftcd  eftate'ulider 

thefedoiyl  will,  during^  the  life  of 

the ' '  (econd    tcftator'a    dadffhtcr. 

i  Pl^ljdt  and  Jtnorber  ?.  Ihahin^  T. 

:        _     DISTRESS, 

f.^T^'.eoileAdr  of  the  houfe  and 
;ijin!4pW  ^1;  undtr  *4|  &.  j%  r.  i6i  • 


ERROR. 


7*1 


mxf  ^iftkain  for  $ntM  ot  thofe 
UxHf  Ihe  g^6od8  of  a  thM  petfon 
f<^dd  bn  ^the  premifer  "charged, 
thotiflk^  the.  i^oda  kf^'opff-'bi^^ 
rawed,  *  and^he  perfon^iH  arrear  liaa 
othier  |bod8  df  Ma  c^wft  isii  th«  {ft«« 
mifea  lul&cieiit  to  fatl^  t^  aitaan. 

.     ^    '  >>  ^^-faftfQoi 

a,  Wh<^re  a  fteriff'a  dflfeerWiectt<ed 
i  writ  of  fitfla.'by  '^i^ftn^ao  the 
faoafe  and  Informing  th^  debtor  he 
teame  t<t  levy  on  hia  god^a^'aiod 
Iktyibg  hii  hand  on  a^^taMe'  tnd 
dyiDg,  fl  tike  thia  c*l»/>  and 
then  locked  ^p  hia  V^rnnlt'ita  the 
table  drawer,  took  th^'key^  ksA 
went  away,  withfNi€  Icfiiifjitfg^  any 
perfpn  in  pofTeiBon,  and  after 
the  fi«fa.  wat'reltimable,  bat  not 
continued,  the  landlord  ^  diftratited 
the  goods  for  tent:  Held  that 
the  fheriff  could  nM-  maintain  tn^C- 
pafii  agaioft  him*  Bfndt^  and  Ano^ 
tber  v«  Anmdalt^    T.       53  6.  3. 

DRuds;  • 

Su  AtavMraii^y  %• 

ERROR,  WRIT  OF^    .. 
See'bkiut  a,  at  4.— iMDicTkauTt  i.' 

.    —  PrACTICB,  :^.    ■ 

The  clerk  of  the  errors  in  C.  P.  in 
tranfcribing  the  recqrd^  bj  raifr 
take  entitled   it    generally  inftead 

:  of  Ipecially^  and  error  wati  afll^ntd 

^thei^oa.;  1  after  which  he  amend- 
ed .  the  .  traufcripx  by  iarcitmg 
the  •  fpecial  memorandum' il  tlie 
Court  would  not  rcftorc  the.  trant 

1  fcript  to  the  ftate  in-  wFiich  it 
ftoQd    at    the    time  ,  when     the 

V  pkmilff     in     error    affigncd     his 

error.    JUandote  v.  BoiUj  and  Ano» 

tber:    In   mrw^    Jit"  53   (7-   3. 

.    -  23a 


EVI- 
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EVIDENCE. 


^  ^  -J  >-  ;^ 


iBVlDENCE,  ' 


U  y^hchtti^  pUintffff  fU^d  tt'bBl:  in 
iCtendery  £or  ibc>xainiiKiti<^n  of  a 
.wi<»irf«  de  btl^e  eflct  t6  whidithc 
pendant  did  nat  put' in  any  an- 
fw^r^tod  the  p)aa>titfs  aftervards 
0bl«ified  an  «rdfrr  of  the  Court  for 
iheexaMiauon'of  the  wk4itf§,  tnd 
gave  notice  thereof  to  the  detend- 
aot.  sad*  of  the  intcrrog«toriet  in- 
i^cnded  to  be  pot,  and  on  the  fame 

•  i|v«iuiig  emmmtd  the  witncfii*  who 
left'  LoM^au  the  next  day    for   a 

,  {^reigo  country,  and  never,  retof n- 
.cdi  tttd  the  pktntiA  afterwards 

.  ohoincd  a  fiirther  order  that  the 
dcpo&ion  of  the  -wttnefs  (hould  be 
puU^i/hed  in  order  that  it  might  be 
(tad  m  evldeace:at  the  tfii^  f  Held 
that  ^hc  dcpofition  was  admiffible 
Cf  i^ooc  at  the ,  trial,  for  as  the  de- 
^Bfidwt  had  notice  of  the  time  of 
tih.e  cvttninatioiH  he  might  have 
qrcfe-ckamined  at  that  time«  or  ap- 
plied iorJuither  time  for  ibat  pur> 
pole ;  and  it  fliaft  be  pref umed  from 
bi«  mt  having  done  either^  fhat  he 
did'  ilofc  iHfih-  to  '  crofd-^timinc. 
Cat^otL-g  and  Another  v.  FAUgban, 

2.  UpoAarqneftion'  whether  the  lord 
of  ti  knaodr  wa»  entitled  to  the  doals 
ondfer  a  freehold  tenement  within 
the.  ostfuor,  'h  is  competetit  to  hrm 
to  flicw  by  parol  evidence  that  thcte 
was  a  known  diftindion  witHin  the 
noaaor  between  old  and  new  Umi^ 
and  that  iB.fa^  the  plaintiff's  iaods 
lay  wtthio  the  boundary  of  the  ntno 
land  (  and  alfo  to  (hew  by  evidenee 
of  geocnd  reputation,  )ta  well  as  afts 
of  taking  coal  under  tlie '  lands  of 
other  freeboldej«  withi«  thd  fame 
boundary,  that  the-  right  to  the 
coals  under  the  plaintiff's  lands  was 
in  the  lord.    S^aruix.  M$mfo9%  H* 

53  G- 3-  .77 

3.  whete  a  eonttadl'Was  inadcT>y  one 
-    of  Ijpveral  partners  in  hia  individual 


capadtf^  ii^ho^tdi((|i|De,doc|aBrrd 
that  ^hteTubjed-matter  ofl.cKe  xsop- 
tmtEl'  was  hia  property  alopc :'  HcJd 
'  that  his  declaration  yras  *evi^CBoc 
ag^itiil  all  the  partnersi  Aod  dbcne- 
fdlre  ^ey  could  not  ^ejoiody 
upon  fuch  z  contraft.  l^mms  mid 
Oth¥n.y.  Di  la  Gtmr^  E^  cj  £?.  3. 
Jvge  S49 

4.  Devrfe.df  •'all  that. my  farm calkd 
Tfog^S'farm,  nowin  ttieroocopa- 
tion  of  if.  C,,** .  is  not  ttccefiknly 
lim&edi'to  the  lands  of  T.njfMii'/mm 

'  in  the  occupation  of  ^.  C^^.but  Hay 
be  (hewn  by  evidence  to  .esteod.  to 
other  lands  of  Trcgui^-fitrm  aot  in 
his  occupation.  GoodiHle^  ^cm^iht 
DnM  tf  Radford,  ^\  Soiahnfy  £. 

53^S-  *99 

5.  By  the  51  6.  3.  ^.'50.  (local  aa) 
*    the   regifter  book  of. ^e   Brijiei 

Canal  Coinpany  is  evidence^  iq.  an 
adion  brought  by  them^fbrc^l;  of 
the  defendant's  being  pniprietor  of 
the  number  of  ^n^S' meed  to  his 
.  naoKn.  :  Tht^Br^oi^aa^foAMk 
Canal  N aviation  Ca9^fff9^-  ^^MV 

r.  53  ^.«:    I  .   ,  .-    S\9 

6.  The  fticritt's  ftturR  t<j;  a  «m  if 
fi.  fa.  that  he  has  leWtd^tlieiQooef* 
is  not  fufficient  evid^QQ;..4o  ^r^e 
that  he  has  paid  it/c^fs^  t^oi  the 
jodgRieoi-creditor  {q  .?s^  to  diaff  e 
the  latier  with  the  ifceiptof  it*  ia 
au  aSion  -for  inon^  iiad  and  .»e« 
cdvtd."  Cater ^  \^J/iput  ^SfariHw 
Bankruftt     v.     ^oi/x,  ^Qtaij,     T. 

5%G.i.  ;,  /,       Si^ 

7.  Upon"  appeal  i^ioU>aq  order^of 
removal  the  declv^tioaa.of  a-  rated 
inhabitant  of  the  jmpcQanii^^panih 
are  evidence  a|r'^'a]V  tbaf  cari^i 
without  calling. the  inhahitsot  aiid 
fhcwipg  thaY  he  ^foCpi  tp  1^  e«- 
amiued/'  Thi  Kifig  v«  T^liUfo^* 

:    toMt  of  Whhlij  tomr,  T', '  53  G.  3. 

8.  Trefpafa    otiare    -tftiTTum    fregit. 
f Idir  of:  preltamtife  :nglieo4M:oto. 
^qfi,'  ow.  Uk  joctKj'fnii^oiB'al  til  > 
times    tor   hit  cft;.tle|   levant  diad 

\  t  '  couchant  i 


I^XECUTOIW 


FAeTOR.- 


m 


*'  'fcttditu  tiavin|r'  a'*rignt  of  common 

Vtcfltic. locus  in  quo,  -evidence,  of 

'   icputatfon  as  to  the  right  cUimcd  by 

•'jfffciintiff  was  admiflibic,  k.Knifidatjon 

'    bcfnff  ftt  laid  by  evidence  .9f  the 

enjoynient^  pf  fuch  rfglt;  apd  that 

EfemlSfr's  right  might  Icgajly  c^ift 
f   a  qiiah*6cation  of  oprenda^t's 
Tight/ahd   was  not  repugpant  to  , 
It.  ^  meli  i.  A.  Sparie,  W.S^arie, 
aid  W.  S/uiriff  Jun.    T.  55  Q.  $*  \ 
?agct79 

EXECUTION/ 

V     V^JiXBCUTaR, 
£rrGo^tii'AMTi  is*'  Pib^oincT,  3. ' 

Vfhete  t1i¥ 'erecntora  of  i  dj-^eaftd 
"    pirtner  continued  lis  (harq  of  ^he 
}>artfftrfhip  property  in  trade  for 
ttftfb^nefir  ot  lus  joiant  daughter : 
Held  that  they  were  liable  upon  a 
btil'draWn  for  the  accpmmo&tion 
*    of  tfit^  partflerihipt  and  paid  in  dif- 
charg^  df^^  partnerfliip  debt;  al- 
thcingh  their  names  were  not  added 
.  to  tliiB  fiirm»  but  the  trade  was  car- 
fied  on  by  the  other  partners  under 
'  thte  fame  firm  as '  befoip<;^  and.  -the 
^  exfccucorfe  when  they  dM^ed .  the 
■  profits  and  lofs  of  the  trade^  carried 
.  ^he  (amrto  the  account  of  the. jn- 
{t(atyzn6  took  no  part  of  the  profits 
theiniJBhea..    Hfijgh/man  y«  fiwtfr^, 
^niqttit  Thftnas  and  Jiunei  IVatfim^ 
•  itndArm^,  £•    53  (?.  j.      ," .    ,412 

I ,  A  fadotr  .-ieaanot  |M^  tfie  gbbds 
.  ,(|f  Jw.{»iiibipal4  thtMfc^  iiflkiT 


goods  were^oiifimb]^  /f^nH  abroad  to 
a  fadbr  to  be  fold  on  account  of 
the  ^niignor,  and  a  bitt  of  lading 
war  fent  to  deliver  the  goods  td'the 
faApr.  or.  his  ai%n8«  and  the ikftor 
afterwardft  indofled.  and  deitvercd 
the  bill  of  ladings  together  with  the 
goods,  16  the  defendants,  as  brokers, 
with  inflruftions  to  do  the  needful, 
and  the  defendants  made  advw^^et 
to  him  on  the  credit  of  thofe  and 
other  gpodSf  without  knowing  that 
he  was  not  the  owner  of  (hem: 
Held  that  the  defcodams  could  not 
retain  the  goods  againft  the  c6n« 
fignor  until  payment  o£  the  debt 
due  to  them  from  the  ia£U>r  on  ac- 
count of  thefe  advances^    Marfini 
V.  Cvks  and  Oihtrs^  JV.  Si^^-  3- 
Page  140 
u  Where  fugars  were  ibtpped  from 
abroad  unoer  a  bill  of  kding,  whibh 
ciprefled  that  they  were  od  account 
of  the  plaintiffs,  and  were  to  be  de» 
livered  to  l¥^  and  their  affigns,  alid 
IV. ^  who  were  the  agenu  of  the 
plaintiffs    for  the  management  -of 
thenr    propeitj     configned     from 
abroad,  indoHed  the  bul  of  lading, 
together  with  the  other  bills  of 
lading  comprifing  the  refk  of  the 
cargOy  to  the  derendants,  aad  drew 
.  bills  upon  them  for  the  aoiount  of 
the  whole  cargo,  yibich  the  defend- 
ants accepted  and  paid,  and  fold  the 
fugars  at  two  months*  credit,  at  the 
expiration  of  which  they  earned  the 
amount  of  the  proceeds  to  the  ac- 
counts of  IV,9  who  in  th(d  iotei^val 
r    between  the  fale  and  the  expiration 
'    of^  the  credit    had  become  bank- 
rupts: Held  that  the  plaintiffs  were 
c^tjtffd  to  .recover  the  proceeds  of 
.luc|^\  fale    from    the    defendants. 
Sk'tfl^  a^d  OiUri  ¥•  J^mer  and 
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FRAUDS,  STATUTE  O?. 

t.  Where  the  defendant  agrctd  If  a 
turttten  eonlraS  to  purchafe  of  the 
plaintiffs  300  hogt  of  bacon*  to  be 
dtlivtred  at  fixed  cimef  and  in  fpc- 
cified  quantities,  and  after  a  part  of 
the  bacon  had  been  delivered,  rc« 

?[iie(led  the  plaintiiFs,  u  the  fale  was 
ull,  not  to  prefs  the  delivery  of  (he 
refidue;  to  which  the  plaiotiffs 
aflented :  this  was  to  be  uaderftood 
only  aa  a  parol  diipenfatioa  of  the 
performance  of  the  original  cpn« 
trad.  In  refpeS  to  tin  limes  o/tiide' 
everyt  and  therefore  was  not  af« 
fcacd  by  the  ftatute  of  frandsi  the 
defendant  was  held  liable  for  not 
accepting  the  refidue  within  a  .r/ea^ 
fonable  time  afterwards.  Ctif  and 
Oiherr^.  Penm,  N.Si  C-  3-  ?*««  ** 

}•  The  39  Car,  a.  c.  3.,  which  re- 
quires a  will  of  lands  to  be  attefted 
and  fubicribed  in  the  preicnce  of 
the  dcviibr,  means  that  be  ihould  be 
in  a  fituation  that  he  may  fee  the 
witnefles  atteft:  therefore  where 
the  attcding  witneflcs  retired  from 
the  room  where  the  teftator  had 
fignedy  and  fubfcribed  their  aaines 
in  an  adjoining  roomt  and  the  jnry 
found  that  from  one  part  of  the 
leftator's  room  a  perfon  hy  inclining 
tiimfcif  forwards  with  his  hf  ad  out 
nt  the  door  might  have  fecn  the 
witncSe«»  but  that  the  uftatofwaa 
ooC  in  fuch  a  fituation  in  the  fopm 
that  he  might  bv  to  indiniitf  liate 
feen  them  s  Held  ihni  the  wS  was 
not  duly  attcfted.    Dof.  omiA^D^^ 

'  mije  of  IFrsgii  and  Qtitn^  V.  Mam- 
fold  and  Amfii€r9  M.  5  J  6.5,     994 

FRAUDULENT  CONTRACT, 
4#rCAitftia&. 

FREIGHT, 
$0  AsapMjruT,  z.    Ii|sva4»cs, 

10,  II. 
Where  the  coofignees  of  a  W4i  InSm 
(af]gob  delivcr^k  by  hBl  of  lading 


dVARANTXB* 

ito  them  or  their  a^gni,  ^  ^  ttey 

Saying  fright  for  the  unsfB  <»- 
orfed  it  to  the  dcfcndanlts  t&enr 
brokers,  for  advances  »ad€  \j 
them,  and  the  eargo  on  ita  arrftal 
was  hmded  at  the  We/I  IndU  docha 
in  the  names  of  the  configoeaa*  hoc 
was  entered  at  the  cuftom  hoafe.Vy 
the  defendants  to  their  own  nfUBca, 
and  afterwards  the  defcndante  ob» 
tained  delivery  ftom  the  W^  ImdU 
docks  under  an  order  from  tha  coo* 
fignees  for  that  porpofc,  nod  not 
under  the  bill  of  lading:  HcU 
that  the  receipt  of  the  caigo  by  the 
defendants  under  the  order  ^  of 
the  <onfigneea  waa  not  a  fufioeBt 
ground  to  raiie  an  iihplied  affomofit 
on  their  part  to  oay  the  freight^ 
and-  the  entij  itt  toe  cnftom-honie 
made  no  difference  1  but  aa  il  wf» 
peared  from  previous  deiliifi.tint 
the  defendaau  had  been  in  the  babk 
of  receiving  gooda  ia  ihn  fast 
manner  and  paying  the  i^a^^  ^ 
them,  that  waa.oodMendiSfciaBe 
to  raife  fuch  an  implied  wraiHy 
The  lien  of  the  plaintiSi  (the  Aip- 
owners)  for  fieight  onntimd  after 
the  latiding  of  the  cargo  at  tht 
WV /o^&i  docks,  aUhosyk  tlMf  di4 
not  j;ive  notice  tp  the  Cofiny  to 
retain  the  cargo  until  pnyasenl;  of 
the  freight.  miiimmdOiimt  ^. 
Kjdir,  atT^art^  W  Olfari.  M. 
53G.y  157 

GAMING. 

Money >ir4r  loft  nt  plajrcaMoi  he 
meovcnad  hack  in  «a  aflioa  ofdri^ 
for  HMney  had  and  reoefoed  not 
Nt  the  ftitaie.     Tkf/ik^ 
X.  Gtmtr^i  and  Dml^t   £• 

GUARAMTIS* 

L  jMMr-wvitia*  wni  gi^ea  If  llw  da. 
icDtet  x»J.  (lanRhofoMAtkh 


plaintili   had  daoKaed  }m  fotwift 


t> 


i  / .  tnJeeH  /  Ajv^  i^o  t^fV^I^  ^«  ^i^flw/jrl 

,  ,  JOB  <^tf/i//  any\hfi  fr^m gMn^  ^em 

"^  '  fhli  rrg/i//' which  paper  wai handed; 

oycr^'y  4^.  to  the  plaiotift/  l#ge- 

t})er  with  a  guarantie  frpm  amther 

'    feoj^f ».  vyhich  they  roqaiivd  jnj«ddi- 

'[  f  ipn/  ahdl  the  goods  were  tM^te^on 

/;  furmfHcd:  Held  thj^t  the  p4)eir'did 

'[^y^^  ^pUQC  to  a  guaran^e,  i-tWc 

-.  •  '^^^j'p^l^b'  not  ice  gfven  by  the  {^in- 

*^^ti£Ri  <6^t6c  d^endant  that  ihey  ac- 

'  .<??pt^it  .as'fuch,  oc  any  coufent  of 

'*'"thf  jaetoid^igt  that  it  ibould  be  a 

*  ^i%ff^  gj'^***'^-     M^Iver  and 

ftge;57 


rt^W^»ANi>-W|FE. 


^1 

%r..    .  ... 

itiu^iq^'kMieiMiinot  be  t^^c  petivon- 

:iiio^fdi9i4rstipldy^4h're4'e&«f  a' 

.  •-  Jkh^cpa^fkeA  -pftitly  of  a  tarn  of 

i.^>ai(*MqftdiM.t(|:faim  intfis  pwa  right, 

.:  vaidrpapl^P^fUfh  4fie  to 'his  wife 

t^tbn^^^:y^Q.^.  177 

•t      ^    •  MUSTIMOS.    -    "'  : 

By  ftat.  5f  C3-  r.  i2f).,^  one  of  two 

candidates  iof. .  the  city  of  We/lmln- 

^<fr  is  only  liable  to  "the  bailiff  fojr 

T  avmofcty.  faf  the  kx^htei  ftf^the 

The  50  G,%.  e*  108.  /  2.9  which  ex- 
empts ccpltft^dfrAift;  >ii3io  (hall  be 

br<ffe< 


INSURANCE.         77S 

JMgrcjiiNf ^fdi-  tie  porpofe  of  Itip- 
plyin^  the  tondcm  market  with  tliat 
V^^h  rtfercforc  the  Court  dif- 


'  chh'i'l^d  a"  tfjiVincr  and  an  apprentice 

'   Whdifci'd^'becn  iTTiprefled  out  of  bnc 

'  "Bft^eVeflels  engaged  m  that  fifliery. 

'   Samtul^ Payne  znS  7ohn  Thorough^' 

'good's  cafe,  Jff.  ^^G.  3.     Page  223 

INDICTMENT, 

iSf^CosTs^a* 

I.  P!ea  of  auter  foits  acquit,  wliich 
does   not  ftate  the   record  of  ac- 
qnittal,  is  bad.     On  writ  of  error 
2  brought  on  a  judgment  cf  coqyic- 
^   tion Tor  felony  at  The  general  quar- 
ter fcffions,  this  Court  wlfohly  look 
to    the  record  of  conviftiW/^al- 
thoujfh  the  ju (I ices. return  alfo/the' 
record  of  a  for mpr  acquittal.    ,ni 
^ICifigV.  Thomas  WilJey,  H..  54  G  3. 
:  J       -^  l8t 

a.  tndfement  cbargW  ah  indivfdual 
'   with  the  repair  ofa  brfdde  iy  reafon 
of  hU  5cing  owner  and  irc^rtetor  of  a 
certain  ndwaiioriy^  13  not:  ecjlii  vale nt 
'  to  chkr^fng  fcina  rdlione  hhur^f  but 
*^is  entoncous ;  and  if  m^gment  be 
gfvep"  thereo'i^  fepon  erfor  bfoiffeht, 
^Tt  will  be^feVerfed/;  It  feefnS^^that  a 
' 'count  cMrgiifg  him  b^  rcVfon'  of 
being  owner  ora  nayightfoh'urtBer  a 
Jtrivate  aft  of  parliament,  *{nul!  Tet 
"'  foith'thfe'a'6l.     fte  Iting  \VMfiihias 

'^« -Mace  tm  It  IBS.    YLtMhin^y^. 

a-   'ii.  rf'  '.  -- ' 

I.  Where  th€^^^ntite>effeaed  a  po- 
licy of  afiurance  on  wfncs,  from 
OpoHo  to  Lond(m\  oh  the  lath  of 
IIMmI0N-«-  at  whiciK  IfM  th^  were 
in  pofiefflon  oP  two  letters  from' 
t^lf i^  4d|rfe^o«lent9  at  O^Mtf^;  the 
JfySdfji^iiiimil  d^ttd^xiiAi  ef  Oe?0- 
*  3  F  '  her. 
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hetf  ftaled  thus ;  «  We  are  loadmz 
Ibe  mnej  on  tie  Stag,  CapiainWhcsLt- 
ley,  wto  pretcndi  to  fail  after  to- 
morrow;**  the  other,  dated  the  13th 
of  OaoUrf  iaclofed  the  bills  of  lad- 
ing, which  were  filled  up  **  mih 
tonvty  /''  which  letters  the  plaintiffs 
did  not  communicate  to  the  under- 
writers :  Held  that  it  was  a  mate- 
rial concealment*  Bridgei  and  Others 
y.HmOer^  H^  53  G.  3,        Page  15 

ft.  An  affared  on  bottomry  cannot  re- 
cover againft  the  underwriters  unlefs 
there  hasten  an  adual  total  lofs  of 
the  ihip:  for  if  the  (hip  ex  I  ft  in 
fpecie>  in  the  hands  of  the  owners, 
though  under  circumftances  that 
would  entitle  the  affured  on  the  (hip 
to  abandon,  it  will  prevent  its  being 
an  utter  lofs  within  the  meaning  of 
the  bottomry  bond.  .  Tbompfon  ▼. 
The  Royal  Exchange  yf/furance  Com* 
pony.  ff.  fiiG.$.  30 

j.  Where  the  plaintiffs,  on  the  tjth 
of  OSoiett  effe&d  an  infurance  on 
ihip  at  and  from  her  port  of  load- 
ing to  her  port  of  difcharge,  and 
it  appeared  that  00  the  2  cth  of  JuJly 
preceding,  the  (hip,  whilfk  in  her 
port  of  loading,  was  driven  on  a 
rock  by  a  ibrm,  but  got  off  with- 
out appearing  to  have  fuffered  ma- 
terial damage ;  and  the  captain  af- 
terwards wrote  a  letter  to  the  plain- 
tiffs without  communicating  the  ac- 
cident; which  letter  reached  them 
on  the  5th  of  OOober;  and  the  flup 
afterwards  arrived  at  her  port  of 
difcharffe,  where  the  captain  made 
a  protcn,  detailing  the  accident,  and 
Hating  that  the  planks  of  her  bot- 
tom muft  have  been  chafed,  and  her 
bottom  otherwife  injured,  by  ftrik« 
ing  on  the  rock:  Held  that  the 
plaintiffs  could  not  recover  as  far  an 
average  lofs  arifing  from  the  acci- 
dent ;  for  the  captain  was  baund  to 
communicate  the  accident,  and  for 
want  of  fucb  communication,  the 
antecedent  damage  was  aa  implied 
exception  out  of  the  policy ;  and 


the  policy  not  being  made  void*  the 
plaintiffs  could  not  recover  back  tbe 
premium.     Gladfione  and  Another  t. 

4«  Where  a  Lcence  was  grranted  to  the 
plaintiff  on  the  25th  ol  May  §8 10, 
to   take  a  cargo  from  LoaJom   to 
jtrchangelp  and  to  return  from  thence 
with  a  cargo  of  grain  and   other 
goods  permitted  by  law  to  be  im- 
ported to  any  part  of  the  United 
Slingdom,  and  the  licence  was  limit- 
ed  to  the  29th  of  September  follow- 
ing, which  time  was  afterwarda  cz-* 
tended  to  the  ift  ol  January  1811, 
and  the  (hip,  after  taking  in  a  car^go 
of  pitch  and  tar  at  ArcQmgd,  iaOcd 
on  her  homeward  voyage   on  the 
13th   of   OSober  1810,    but   vrzM 
driven  back  to  Arcbangel^  and  there 
unloaded,  and  hpr  cargo  fold,  and 
the  (hip  laid  up  for  the  winter,  and 
did  not  fa9  again  from  thence  with 
a  cargo  of  unieat  until  the  ift  of 
^^gafi  1811:   Held  that  the  liceoce 
was  not  ezhaufted  by  taking  in  the 
firft  cargo  of  pitch  and  tar,  hot 
would  cover  the  cargo  of  wheat 
alfo,  notwithftanding  the  time  li- 
mited for  its  continuance  had  elapf. 
ed,  provided  it  appeared  that  the 
voyage  was  profccuted  with  all  rea- 
fonable  difpatch,  which  was  a  quef- 
tion  for  the  jury ;  and  therefore  if 
it  (hould  fo  appear,  an  infurance 
effeded  by  the  plaintiff  on  the  18th 
olAvgefi  181 1,  on  wheat  at  and 
from  Arthaagd  to  London^  would  be 
valid,    and   would  attach  on  the 
wheat  caigo;  but  an  infurance  on 
money  a^nced  to  the  captaia  at 
JrcbangelviZB  void,  and  upon  that  the 
plaintiff  might  recover  back  the  pre* 
nium.  Sjffien  v.  A0nuityH,^7iG.%.%^ 

5.;  Where  goods  were  infored  fitmi 
HeRgolaadXo  Memel,  with  liberty  to 
touch  at  any  ports  and  to  feek,.  join, 
and  exchange  convoy,  warranted 
free  from  capture  in  the  port  of 
Memei,  and  ihe  (hip  faQcd  from  He^ 
Kgoland  with  ordtiv  to  go  taGaMos- 

wBlgO 
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hrii  to  know  whether  to  proceed 
to  uinhoh  t>r  MemeU  and  was  cap- 
tured in  her  way  to  Goitmhu^tf 
which  18  in  the  track  either  to  ^In- 
hobotMemel:  Held  that  this  was 
to  be  confidcred  as  a  voyage  to 
UemiU  akhough  it  was  fabjed  to 
be  changed  according  to  circum- 
flances  upon  the  (hip's  arrival  at 
GaitenBttrgb  ;  and  therefore  the  ri(k 
commenced  on  her  leaving  HeRgo* 
land;  and  the  (hip  never  having 
reached  GoUenBurgh^  the  puppofe  of 
going  thither  for  orders  was  merely 
an  intention  to  deviatCf  which  did 
not  vacate  the  poh'cy;  neither  was 
it  a^reftraint  on.  the  captain's  judg- 
ment as  to  the  place  of  feeking 
-  convoy,  it  not  appearing  that  he 
could  have  met  wjth  convoy  before 
the  capture  ;  and  confequently  the 
underwriter  was  liable.  HefehoH  v. 
jiiimtti,  H.  53  G.  3.  rage  46 

<i.  A  broker  who  has  negleded  to  in- 
furc  the  premium  according  to  the 
direftions  of  his  principal,  cannot  fet 
up  as  a  defence  that  he  was  direded 
alfo  to  infure  againd  Brii^  cap- 
ture ;  for  that  is  not  a  crime  fo  as  to 
lender  the  whole  infurance  illegal» 
though  it  would  be  void  pro  tanto. 
Gla/er  andjinoiber  v.  Cowie  mid  An^ 
ciier.ff.^^G.^.  52 

7«  Where  the  plaintiffs  declared  on  a 
policy  of  afliirance,  and  averred  that 
they  were  the  perfons  re(iding  in 
Gnai  Briiatn  woo  received  the  order 
for  and  effeded  the  infurance'i  this 
was  confidered  as  a  material  aver- 
roemy  and  not  fufUined  bjr  evidence 
of  a  letter  received  by  them  after 
the  policy  was  effedcd,  diredinfir 
them  to  make  afFurance ;  although 
the  policy  was  originally  on  goods 
on  board  the  Jnnt  or  fliipSi  or  by 
whatfoever  other  name  the  (hip 
(hoiild  be  named ;  and  the  plaintiffs, 
upon  the  receipt  of  the  letteri  pro- 
cured a  memorandum  to  be  made 
•Q  the  policy,  figned  by  the  de- 


''fendant,  declaring  the  intcreft  to  be 
on  board  the  Herald^  the  (hip  men- 
tioned in  the  letter.  Bell  and  Others 
V.  Janfon  H.  53  G.  3.  Page  20 r 
8*  A  licence  granted  under  an  order 
in  council  to  H.S^  (a  Briti/b  nrfi« 
dent  merchant),  permitting  a  vefTd, 
bearing  any  flag  except  tlie  French^ 
to  proceed  in  ballad  from  any  port 
north  of  the  Scheldt  to  Jrchangel, 
ther^  to  load  a  cargo  of  (uch  goods 
as  are  permitted  by  law  to  be  im- 
ported, and  proceed  with  the  fame 
to  a  port  in  the  Uaited  Kingdorti, 
was  con(idered  as  not  confined  per- 
fonally  to  H^  S.f  or  any  particular 
clafs  oC  perfons :  and  therefore 
where  Rujffian  fub)eds  at  Archangel^ 
who  were  alien  tnemiee,  had  (h'ppcd 
goods  under  fuch  Hcerce  fur  the 
purpofe  of  being  brought  into  this 
country,  it  was  held  that  thev  were 
proteded  by  it ;  and  an  in (u ranee 
made  for  their  benefit  was  legal. 
Rohm/on  and  Others  v.  Touray^  H. 

S.P.  Same  v.  Cheefewrlght^  H. 

53^*  3-  *2o 

9.  A  miftake  made  by  the  agent  in 
declaring  the  intereft  in  the  margin 
of  the  policy  to  be  on  a  (hip  by  a 
wrong  name,  may  be  redified  by  in- 
ferting  the  true  name,  witliout  a 
fiT(h  itamp.  i5. 

10.  Where  a  (hip  was  chartered  from 
Liverpool  to  Jamaica^  there  to 
take  on  board  a  full  cargo  for 
Liverpool  at  the  current  rate  of 
freight,  to  be  paid  at  one  month 

« from  the  difcharge  of  her  cargo  at 
Liverfool;  and  the  (hip  owners  ef- 
feded  a  valued  policy  on  the  freight 
at  and  from  Jamaka  to  her  port  of 
difcharge  in  the  Um'ted  Kingdom  ; 
and  the  (hip^  arrived  at  Jamaica^ 
and  after  taking  on  board  one  half 
of  her  cargo,  was  loft  by  dorm,  the 
remainder  of  her  cargo  being  on 
(hore  and  ready  to  be  (hipped: 
Held  that  the  affured  were  entitled 
3  F  2  to 
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t6  recover  as  for  a  total  lofs.     Da* 

•  vldfan  and  Anoiber  v,  IVtUafiy^  E. 

53^*  3-  .  P»gc3i3 

1 1 .  A^ton  on  a  poliqy  on  (hip  at  and 
'  from  London  to  the  Eaft  hdies^  until 
hei*  arriral  at  her  port  of  difcharge 
on  the  outward  voyage*  Lofs  by 
perils  of  the  feas.  Ship  was  char- 
tered from  London  to  the  Eajl  In- 
iReSf  t^^re  to  deliver  her  outward 

•  cargo  and  return  thence  with  a  car- 
go for  fn^/^iW  into  the  Thames ^  and 
there  make  a  true  dt livery,  &c. ; 
and  it  was  agreed  that  the  char- 
terers ftould,  upon  condition  that 
the  (hip  performed  her  v<iyage  and 
arrived  at  London^  and  not  other- 
wife,  pay  freight  for  every  ton  of 
goods  that  Jhould  he  brought  home  at 
To  much  per  ton  ;  the  (hip  failed  on 
the  voyage  infured,  and  in  the 
courfe  of  her  outward  voyage  in- 
curred an  average  lofs,  but  was  re- 
paired and  afterwards  performed 
her  voyage,  and  the  freight  was 
received :  Held  that  the  freight 
was  h'able  to  contribute  to  general 
average,  and  that  the  underwriter 
was  entitled  to  dcdu6l  in  rcfpeft  of 
fuch  contribution.  Wilhams  v.  7he 
London  JJitrance  Company »  ^.53 
G.  3.  318 

I  z.  .Where  a  p<^y  of  affurance  was  on 
goods  at  and  from  Pernambuco  toMa" 
ranhamiTLXid  from  thence  lo Liverpool^ 
beginningthe  adventure  on  thcgoods 
from  theloadingthereof.on  board  the 
ihip  tvherefoever  :  Held  that  it  would 
cover  goods  previouHy  loaded  at 
Liverpool^  and  which  arrived  at  P., 
but  were  not  unloaded  there,  and 
afterwards  fuftaincd  a  partial  lo(s  by 
wreck  in  the  voyage  from  P*  to  M. 
Gladfione  and  Another  v.  Clayt  E. 

53  ^-S-      .  .         4»« 

I  J.  Though  a  ftate  may  be  in  the  mi- 
litary pofTeifion  of  one  of  two  bel- 
ligerents,  that  will  not  confticute 
•  her  fubje6ls  'enemies  to  the  other 
-  belligerent,  if  th«  foveretgn  power 
of  the  latter  choofea  to  permit  a 


INTEREST. 

oontintiance  of  ebmmerce  withtkem; 
therefore  where  an  iofvraRce  vrwM 
tfftGied  on  property^  (hipped  in  Uiii 
country  on  account  of  peribvis  vbo 
were  domiciled  zt  Hamhurgb^  at  a 
time  when  that  country  was  in  the 
poiTcffion  of  French  troopt»  tbe  ic- 
Bate  continuing  to  ^xercife  the 
powers  of  civil  government  in  the 
lame  manner  as  before :  Hdd  that 
the  aflured  were  entitled  to  recover 
for  a  )ofs  which  happened  in  the 
courfe  of  a  voyage  permitied  by  his 
majcily*8  orders  in  council.  Hagc- 
dom  V.  Belit  £.  53  G»  3.     Page  450 

14.  A  licence  to  J,  H>  of  Lomdoug 
merchant,  on  behalf  of  himfelf  and 
other  Briii/b  or  neutral  «icrt&a8ts» 
to  import  a  cargo  from  certain 
limits^  within  which  an  enemy *•  port 
is  (ituatey  in  any  vefiel  bearing  any 
flag  except  the  French^  will  proted 
a  (hip  trading  from  that  port,  io 
which  (hip  J,  H.  and  an  alien  eoe- 

.  my  are  jointly  interefted ;  and  there- 
fore fuch  intereft  wras  held  infur- 
able.  Hagedom  v.  Retd^  71  $$  ^*  V 

567 

15.  A  natuial-bom  fubjed  of  tha 
country,  domiciled  in  a  foreigB 
country  in  amity  with  tht8»  may 
lawfully  exercife  the  privil^^s  of 
a  fubjc6t  of  the  country  where  be 
is  domiciled  to  trade  with  another 
country  in  hoftility  with  this ;  there- 
fore where  plaintiff,  a  Britt^hom 
fubjedt  domiciled  in  Jmefkm^  ef- 
fedted  a  policy  of  alTurance  on  (hipp 
freight,  and  good8>  at  and  from 
Virginia  to  any  ports  in  the^'j^tfifser, 
and  the  (hip  was  captured  in  her 
way  to  Elftneury  m  Denmarit  Dot- 
mark  being  in  amity  with  AsmBrka^ 
but  at  war  with  thii  eonntry :  Held 
that  the  plaintiff  was  entitkd  to  re- 
cover. Eeilr.  R^yT.g^G.y  726 

INTEREST- 

In  an  a&ion  of  dcbb  to  recover  a  fom 
awarded  to  the  plaintiffs  by  a  jury 

under 


LANDLORD  AND  TENANT. 


LIBEL. 


777 


under  the  43  {?.  3.  r.  146/ ahd 
48  {7.3.  r.  ir.,  %B  a  compenfttibn 
to  be  made  by  the  Brifloi  dock 
cofrtpijny  for  au  injury  done  to  the 
plaintiiF's  property  by  means  of 
the  works  authorized  by  thofe 
•6U  z^  Held  that  the  jury  might 
give  intereft  for  the  detetition  of 
me  fum  awarded.  H'tihou/e  and 
Others  r.  Davis,  H,  53  G.  3. 
rage  169 

JUDGMENT, 

Ste  pLEiLDlNGj   2,   3»  4. 

Where  interlocutory  judgment  was 
figned,  and  the  plaintiff  died  on  a 
fubfequent  day  in  the  term  ;  the 
Court  grantea  a  rule  to  compute 
principal  and  intereft  on  the  bill  on 
which  the  af^ion  was  brought. 
BergiT   V.  Green,    H,     53    G.  3. 

229 

JUSTICES. 

Ik  The  Court  will  not  grant  a  manda- 
mus to  the  juftices  at  feffions  to  re- 
hear an  appeal  againR  an  order  of 
removal,  after  judgment  given  by 
them^  and  entered  by  the  clerk  of 
the  pesce  for  quafhing  the  order ; 
ttpon  the  ground  that  the  juftices 
»t  fe£Bons  were  divided  in  opinion 9 
and  that  the  judgment  was  entered 
by  noiftakey  in  Head  of  an  adjourn- 
ment of-  the  appeal.  The  King  v. 
The  Jufticet  of  Lneejierjtire,  £. 
S%  G.3,  442 

i^  The  juftices  at  feflions  may  alter 
their  judgment  during  the  conti- 
nuance of  the  feflions.  ii, 

LANDLORD  AND   TENANT, 
See  Lease.  — MoNiY    had   amd 

&liC£IV£D,   2* 

The  landlord  of  premifes  upon  which 
the  goods  of  his  tenant  are  taken 
in  execution  can  only  claim  from 


the  "party  ftiing  the  execution  the 
rent  due  at  the  time  of  taking  vhc 
goods,'  and  not  that  which  accrues 
after  the  taking  and  during  the 
continuance  of  the  (heriff  in  pof* 
fclHon.  Ho/kint  v.  Knight,  andBaJ^ 
Jet  and  Another  v.  Knight,  E. 
SS  G*  3-.  Page  245 

LATITAT. 

.The  Court  fet  afide  a  latitat  direded 
to  the  (heriff  of  Middlefex  for  ir- 
regularity. Price  V.  Jachfon,  B* 
53  ^'-  3-  -14* 

LEASE. 

Where  a  leafe  contained  a  provifo 
for  re-entry  in  cafe  the  tenant < 
ftiould  demife,  leafe,  grant,  or  let 
the  demifed  premifes,  or  any  part 
or  parcel  thereof,  or  convey,  &Cv 
to  any  perfon  whomfoever,  for  all 
or  any  part  of  the  term,  without 
the  licence  of  the  leffor  in  writing ; 
and  the  defendant,  without  fuch 
licence,  agreed  with  a  perfon  tox 
enter  into  partnerHiip  with*  him, 
and  that  he  (hould  have  the  ufe  of 
the  back-chamber  and  fome  other 
parts  of  the  premifes  exelufiyely,  and. 
of  the  reft  jointly  with  the  defen- 
dant, and  accordingly  let  him  into  , 
poflci&on :  Held  that  the  leffor  was 
entitled  to  re-enter,  l^oi  dem. 
Dlngley  v.  ^Sales,    E.       53  G.   3. . 

LIBEL. 

A  member  of  the  Houfc  of  Commons 
may  be  convi£led  upon  an  indid- 
ment  for  a  libel  in  publifhing  in 
a  newfpaper  the  report  of  a  fpcech 
ddiveted  by  him  in  that  Houfe,*  if 
it  contain  libellous  matter,  although' 
the  publication  be  a  correA  report 
of  fuch  fpeech,  and  be  made  in 
confequence  of  an  incorre^  pub- 
lication having  appeared  in  that 
3  r  3  and 
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and  otKer  newTpapert.     The  Kmg 

Y.  Cruvey,  Efq.  M.P.f  E.   SS  G-  3- 

P«gea73 

LICENCE, 
Sei  Ihbv K A  9 ctf  4.8.  14. 

LIEN, 

Sie  Attorney,  i,  a.  — Factor^  i. 
—  Frright,  t. 

LOBSTER  FISHERY, 
See  Impress* 

MANDAMUS, 

See  Appkal,  i. 

!•  The  Court  wHl  not  grant  a  man- 
damoB  to  compel  a  canal  company, 
purfuant  to  the  provifions  of  an  a^ 
of  parliament,  to  proceed  to  an  af- 
feffment,  of  the  vilue  of  land  taken 
by  them  for  the  purpofet  of  their 
canal ;  and  alfo  of^  the  recompence 
to  be  made  for  the.  damages  thereby 
fuftained  ;  if  the  parties  interefted  in 
the  land  do  not  make  their  applica- 
tion to  the  Court  within  a  reafon- 
able  time  after  the  land  was  taken 
by  the  company,  efpeciajly  if  the 
parties  have  another  remedy  by 
nedment.  The  King  v.  The  Suun* 
forth  emi  KeaSj  Ctuud  Company  f  H. 
5^G»s.  32 

s.  Where  a  charter  of  incorporation 
of  H.  7.,  granted  to  the  citizens 
sod  commonalty  in  thefe  words: 
**  Quod  ipfi  &  facceflbres    fui  in 
perpetuum  Jin^uBs  annis  fueeeffimi 
24  concives  civitatis    in   aldcrma- 
*  nos,  necnon  40  alios  civcs  ejufdem 
civitatis  pro  commuoi  confilio  civi- 
tatis illius  elijgere  facere  &  creare 
fofptd  s**  Rnd  It  appeared  chat  in  the 
year  i6p3>  and  the  two  following 
years,  {uccci&ve  eledions  of  the  40 
common  councilmeif  had  been  made, 
fincc  which    time   the  ufage  had 
.  been  not  to  eleA  the  aldermen*  or 
common  coundhncn  annually  \  the 
II 


Court  refufed  a  mandaonis,  wbicb 
was  applied  for  in  order  to  raife  the 
queftioh  agaioft  the  uiagc,  whether 
the  defdons  of  thofe  omoera  ought 
to  be  annual,  there  being  aoother 
remedy  open  to  the  parties  making 
this  application.  The  King  ▼•  The 
Mayor  and  Ciiizens  of  Colter ^  H* 

53  G'  3-  ^g«  *<>* 

3*  Where  the  weavers  prcfentcd  a 
petition  to  the  juftioea  at  feffions, 
praying  them  to  h'mit  a  rate  of 
wages,  according  to  the  provifions 
of  (Ut.  5  £/fs.  f.4.  /  X5.»  and 
I  Jac.  1*  r.  6.  f,  3.,  and  tbc  jufticet 
heard  the  petition  and  counfd  in 
fupport  of  It,  and  after  making  in- 
quiry and  examining  witnefles  upon 
the  fubjed,  determined  that  tocy 
could  not  make  any  rate  more  b^ 
neficial  to  the  weavers :  thta  Court 
refufed  a  mandamus  to  the  juilicca 
to  hear  and  determine,  although 
they  did  not  examine  the  witoeflea 
tendered  by  the  petitionersy  nor 
any  witnefles  upon  oath»  or  in  open 
court.  The  King  v.  The  Jnf^et  ef 
CmnierUmd,  H^    53^*3*  '90 

4.  The  Court  will  not  grant  a  inao* 
damns  to  the  juftices  at  feffiona  to 
re-hear  an  appeal  againft  an  order 
of  removal,  after  judgment  givea 
by  them,  and  entered  by  the  derk 
of  the  peace  for  quafhing  the  order  ; 
upon  the  ground  that  the  juftioea 
at  feffions  were  divided  in  opnuoo^ 
and  that  the  Judgment  was  entered 
by  miftake  inftoid  of  an  adjoom- 
ment  of  the  appeal.  The  Ka^  t. 
The  J^/Kcu  of  Leie^/lerfinref    £. 

53  G*  3-  4f« 

;.  The  16G.  j.  r.30.,  which  givet 
an  appeal  to  the  Icffiona  agabft  a 
convidion  for  deer-fiealing,  requires 
the  perfon  appealing  to  give  fix 
days  notice ;  and  if  an  appeal  be 
entered  without  notice,  the  feffions 
have  no  authority  to  adjoarn  it  to 
the  next  feffions :  where  the  feffiona 
did  fo  adjourn  the  appeal,  and  at 
the  next  feffions  it  wu  difmi^  for 


MANDAMUS. 

want  of  nottcct  the  Court  refufed 
to  grant  i  mandamus  to  the  juftices 
to  rc-hcar  it,  Tte  King  v.  Ttbe 
Jufiica  of  Oaford/hire,  E.  53  G.  3. 
Page  446 
6.  The  13  G.  I.  e.  23.  /  $  f  ">«'  ^«^- 
tfingr  <'  difputet  between  clothicrv 
or  makers  of  woollen^  goods,  and 
wearerst  or  perfons  employed  in 
fuch  numufaAuresyV  does  not  re* 
late  to  demands  agahift  clothiers  by 
the  owner  of  a  fcribbling  an4  card- 
ing mill  for  work  done  bj  him  for 
the  clothiers,  in  teafing,  Icribbh'ng, 
carding,  and  ftubbing  the  wool  at 
his  miU:  therefoire  the  Court  re- 
fufed a  mandamus  tb  two  juftices 
to  hear  and  determine  fuch  de- 
mands. The  KUig  y.  T.  P.  Ney. 
m^d  E/q.anJ  j1noitir,T.  53G>  $• 

624 
7^  Where  a  charter  of  incorporation 
after  ordaining  who  Ihould  be  en- 
titled to  be  burgeflcsy  direfled  that 
they  fhould  make  application  for 
that  purpofe  to  the  mayor  and  com- 
monalty on  a  day  certain  in  each 
year,  and  ai  no  other  time^  and  then 
make  due  and  legal  proof  of  their 
qualifications!  and  A.  and  B,  claim- 
ing to  be  admitted  burgeficsy  made 
application  to  the  mayor  and  com- 
monalty on  the  charter  day,  and 
offered  to  make  due  and  legal  proof 
of  their  qualHications,  but  their  ap- 
plications were  not  heard,  nor  their 
proofs  received  on  account  of  the 
time  having  been  fpent  in  other 
bufinefs  ;  the  Court  granted  a  man- 
damns  to  the  mayor  and  common- 
alty to  enter  an  adjournment  to  a 
fubfequent  day,  and  then  to  hold  a 
meeting,  and  receive  and  examine 
fuch  proofs,  &c. :  and  a  return  to 
fuch  mandamus  that  it  was  impoi- 
fibk  for  A.  and  B.^  before  the  ex- 
piration of  the  charter  day,  to  make 
due  and  legal  proof,  &c.,  according 
to  the  intent  of  thp  charter,  by 
raafon  of  the  day  being  confnmcd 


MONEY  HAD,  &c       779 

in  the  neceflary  h^fmefs  of  the 
borough,  and  that  the  mayor  and 
commonalty  were  not  authorized  to 
hear  fuch  proof  on  aay  other 4han 
the  charter  day,  &c.,  was  held  ill 
and  quaftwd.  The  King  v.  The 
Mayors  BurgeJfeSf  and  Commonalty 
of  Carmarthen,  T.  S^  ^'  3- 
Page  697 

MEMORIAL, 
See  Annuity. 

MONEY   HAD  AND   REI 
CEIVED. 

See  Bankrvpt,  4.  —  Gaming. 

I.  The  (heriff'a  return  to  a  writ  of 
fi.  fa.  that  he  has  levied  t)ie  money 
is  not  fufficient  evidence  to  prove 
that  he  haa  paid  it  over  to  the 
judgment  creditor  fo  aa  to  charge 
the  latter  with  the  receipt  of  it,  in 
an  a£Uon  for  money  had  and  re* 
ceived.  Catorf  Affignee  of  Sparkes. 
Boning,    v.    Stoies^    Geni.,     T. 

53^*  3'  '         }?^ 

.  Where    the  tenant    of  premifed, 

under  a  leafe»  and  at  a  rent  payable 
half-yearly,  agreed  to  pay  alUaxes, 
except  the  landk)rd's  property-tax, 
which  the  landlord  agreed  to  allow, 
and  the  tenant  agreed  to  hy  out 
20/.  in  repairs,  which  the  landlord 
alfo  agreed  to  allow,  but  afterwards 
diftrained  for  half-a-year'a  rent,  and 
fold  to  the  whok  amounr,  without 
allowing  either  for  repairs  or  pro- 
perty-tax. which  he  knew  the  te- 
,nant  had  paid  to  th«  collefior: 
Held  that  the  tenant  might  recover, 
in  refpedt  of  the  property-tax,  but 
not  in  refpe^  of  the  repairs,  in^  an 
a^ion  for  money  bad  and  received 
againil  the  landlord.  Graham  v. 
Tatey  T.    53^-3-  ^ 

}.  Where  the  holder  of  a  bill  of  ex- 
change,   who  held  it  in  truft  for 
plaintiff,   fued    the    drawer,   and, 
pending  that  fuit,    became  bank- 
3  F  4  tupt, 
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MONTH. 


nipt,  and  hit  aifigkieet  afterwards 
brought  an  afiion  agatnft  the  drawer 
in  the  bankrupt's  name,  in  which 
adUon,  the  (hcriff  having  been  guilty 
of  an  efcape  -on  mcfnc  proccfs,  the 
afiigneed  recovered  againil  the  (heri£F 
in  an  adion  for  the  efcape^  da- 
magea  to  the  amount  of  the  bill : 
Held  that  the  plaintiff  might  main- 
tain money  had  and  received  againd 
the  alTigqecs  for  the  damages  To  re- 
covered, allowing  to  them  the  cofts 
and  expehces.  Diffcntient  Lord 
.Eliewiorougb  C.  ], -^  Ra.doU  v. 
Bell   and  Jnoiber,   T.    53  ^    3 

MONTH, 

The  word  month  may  mean  lunar  or 
calendar  month,  according  to  the 
intention  of  the  contrafling  patties: 
therefore  where  upon  a  fale  of  land 
on  the  24th  of  Jmmgry^  it  was 
-  agreed  by  the  conditions  of  fale 
that  an  abftraft  of  the  title  (hoold 
be  delivered  to  the  purchafer  within 
a  fortnight  from  the  date  thereof, 
to  be  returned  by  him  at  the  end 
of  two  months  from  the  faid  date, 
and  that  a  draft  of  the  conveyance 
fhould  be  delivered  within  three 
months  from  the  faid  date,  to  be 
re-delivered  within  four  months 
from  fiid  date,  and  the  purchaie 
to  be  completed  on  the  a4th  of 
7i«e,  making  a  period  of  precifely 
fi^e  calendar  months  from  the  date 
of  the  fale  and  conditions,  the  word 
months  was  held  to  mean  calendar 
and  not  lunar  m<knth8»  by  reference 
to  the  whole  period  fiiCed  for  the 
completion  of  the  contrad.  The 
condition  for  delivery  of  the  draft 
of  the  conveyance  within  three 
months,  was  not  a  condition  prc^ 
cedent  with  re^cft  to  its  delivery 
within  the  precife  time.  Lang  mid 
Ancther,  ^fffig^^s  rf  Basteley^  a 
BMrJrufff^.  Gakt   }t^     53  C.  J. 

Ml 


PARTNERS. 

NECESSARIES. 

In  an  a£lion  for  goods  fold  to  as 
infant;  the  iflue  being  neee£aries^  if 
any  part  of  the  articles  proi»cd  to 
have  been  furnifhed  to  (hc^dcfer« 
dant,  may  fall  within  the'  defcrtp- 
tion  of  neceflaries,  the  evidence 
ought  to  be  left  to  the  jury.  Mad' 
dox  and  Jtnoiber  v.  Miller^  T- 
53  G.  3.  Pa^e  758 

NEW  TRIAL, 
Set  Set  off,  3. 

NOTICE, 

See  ArPEALy   !• — Bills    of     Ex* 

CHANGE,   3«  5,   (}•  —  CARRIERa    f. 

Mandamus,  5.  —  PaACTica,   4. 
19. 

The  notice  of  appeal  recjuired  by 
1 3  (7.  3.  r.  78.  /  80.  agamft  a  dif- 
trefs  lor  non-payment  of  a  hig1i<- 
way  rate,  may  be  within  fix  days 
after  the  levy,  and  need  not  be 
within  fix  days  after  the  granting 
the  wanant  of  diftrefs.  The  no- 
tice of  appeal  need  not  ^ifclofe  the 
ground  upon  which  the  appellant 
objcds  to  the  regularity  of  the  dif^ 
trefs.  The  King  v.  The  Juftices  of 
Devottf  £.     SS^'3'    '  411 

OUTLAWRY, 
Sa  PRACTICB9  7. —  Sciaa  Facia9« 

PARLIAMENT, 

SethlMBL* 

PARTNERS, 
See  EviDBNCE,  3, 

I,  Where  the  executoraof  a  d<«?afed 
partner  continued  his  Aare  of  tbc 
partnerihip  property  in  trade  for 
the  benefit  of  his  infant  datoghter: 
Held  that  the^  were  liaUc  opo»  a 


PLEADmO. 


j«i 


bill  ddi^rn  fbf  tfit  Accommodation 
of  the  partncrfhtp,  and  paid  in  dif- 
charge  of  a  partncrfhip  debt ;  al- 
though their  names  were  not  added 
to  the  Hrm,  but  the  trade  was  car- 
ried on  by  the  other  partners 
under  the  fame  firm  as  before,  and 
the  executoni  when  they*  dfvided 
the  profits  and  lofs  of  the  trade, 
carried  the  fame  to  the  account  of 
the  infant,  and  took  no  part  of 
the  profits  themf^lved,  Wtghtman 
T.  Townroe^  Dukons,  Thdmas  and 
JametWcufon^  and  A f  am,  E,  $3  G.$. 
Page  41 2 
1.  Money  -  advanced  to  S.  by  tf.,  one 
of  fcveral  partners,  out  of  the  part- 
nerfhip  funds,  o^  account  of  pay- 
ments to  be  made  on  poh'cies  of  af- 
furance  underwritten  by  S.,  on  ac 
count  of  himfelf  and  ^.,  in  purfu- 
ance  of  a  previous  agreement  be- 
tween them  to  (bare  the  profit^  and 
]of8  on  fuch  policies,  was  held  not 
proveable  under  the  commiffion-  of 
S.f  who  became  bankrupt,  by  the 
furviving  partners  of  B.  Ex  parte 
John  Bell  and  Other*  in  thi  matter  of 
Seottt  Banirupt,  T.   53  G.  3.      751 

PLEADING. 

I,  If  the  plaintiff  declare  tt%  rcvcr- 
iioner  for  an  injury  done  to  his  re- 
.Terflon,  the  declaration  mud  allege 
it  to  have  been  done  to  the  damage  of 
his  reverlion,  or  muil  ftate  an  injury 
of  fuch  a  permanent  nature  as  to  be 
neceflarily  injurious  to  his  revcrfiOn  ; 
otherwife  the  want  of  fuch  alle- 
gation will  be  caufe  for  arre fling 
the  judgment :  therefore  where  the 
.  plaintiff  declared  as  revetfioncr  of 
»  a  yard  and  part  of  a  wall  which 
ly»F.  occupied  as  tenant  to  him, 
and  that  the  defendant  on,  &c.  and 
on  divers  days^  &c.  wrongfully 
placed  on  the  faid  part  bf  the  wall 
quantities  of  bricks  and  mortar, 
ice,   and  thereby  raifed  It  to   a 


greater  'hcfglit  than  Iiefore»  and 
,  placed  pieces  •f  (lmb(r,  8cc.  on  the 
faid  wall,  overhanging  the  yard, 
per  quod  the  plaintin  during  all  the 
lime  lofl*  the  ufe  of  the  faid  part 
of  the  wall,  and.  alfo  by  mtans 
of  the  timber,  &c.  o\'erhanging^ 
the  wall,  quantities  of  rain  and 
motfture  flowed  ffom  the  wall  upon 
the  yard,  and  thereby  the  yard  *nd 
fiid  part  of  wall  have  been  injured, 
to  the  damage  of  the  plaintiff,  Set.  ^ ' 
without  flating  thikt  his  revertton 
waji  prejudiced  :  the  Court  arrefted 
the  judgment.  Jaclfin  v.  Pe/ked^  H. 
53  G.  3,  P^^c  234 

^.  A  judgment  confcflfed  by  an  exc* 
tutrix  to  a  creditor  of  the  teflator 
«s  well  for  his  own  debt  as  in  truft 
for  the  debts  of  many  of  the  cte« 
dttors  cannot  be  pleaded  in  bar  to 
an  ffdlion  bronght  againft  her  by 
another    creditor    of  the  tiflator. 

'  Tolpm  i.  jinn  Wells,  executrix  of 
Weils  deeeajedy  E.   53^.3.         395 

3.  Plea  that  M.  recovered  a  jndg. 
ment  againd  defendant  as  execnttix 
for  1990/.  claimed  to  be  du^tohim 
from  the  teftator;  rejoinder  that 
the  judgment  was  confefFed  to  M» 
for  that  fum  for  his  own  debt  dnd 
as  tmftee  for  the  debts  of  many  other 
creators:  Held  that  the  rejoinder 
V^as   a   departure  from  the    plea« 

4*  ^^^^f  if  ^  pfea  of  judgment  re- 
covered ougbt  to  ftate  the  caufe  of 
adtiOn.  ii^ 

5.  Replrcarion  to  a  plea  bf  infancy* 
that  defendant,  fince  the  mak- 
ing  of  the  promifes,  attained  2i. 
and  that  before  the  exhibiting  of 
the  bill  he  ratified  and  confirmed 
the  prornifeft,  is  good  after  verdffiy 
though  it  omit  to  allege  that  he 
ratified  and  confirmed  after  hectftoe 
of  age.  Cohen  t.  Armjtfahg,  T. 
53  ^  3-  7^4 

POOR. 
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PRACTtciE. 


POOR-RATE, 
See  Rate. 

PRACTICE, 

Sa  At FiD4viT«     Bail,  3,  4. 
Judgment. 

X.  If  plaintiffs  fue  out  joint  and  bail- 
able procefs  againft  four  defend- 
ants, they  cannot  declare  againft 
one  feparatelf,  though  the  others 
are  out  of  the  jurifdidion  of  the 
Court .  Tbcmpfan  and  Another^  E^e- 
aitortf  &e.  ▼.  Cottir,  KilUttt  and  two 
Other,,  H,  53  G.  3.  Page  55 

3.  In  an  affidavit  to  hold  to  bail,  the 
plaintiff's  clerk  may  ilate  his  place 
of  abode  to  be  the  office  where  he 
u  employed  the  greater  part  of  the 
day,  though  at  night  he  fleeps  at 
another  puce.     Hoflope  ▼.  Thonu^ 

3.  A  writ  of  error  in  parliament  may 
be  non  proffed  without  carrying 
over  the  tranfcript  to  the  court  of 
error.  MUbom  v.  Copelaudf  H, 
53  ^'  3;  .  ^04 

4.  The  EngK/h  notice  to  appear  at  the 
foot  of  a  writ  of  attachment  muft 

*  contain  the  date  of  the  day  of  ap- 
pearance in  words  at  length,  not 
figures*      Ptmro^  Gent.  v.  Hudfon^ 

^  ^  53^-3-      .      .  "9 

J.  A  fpecial  capias  iffued  upon  an 

affidavit  fworn  at  the  bill  of  Middle- 
/ex  office  is  irregular :  but  if  the  de- 
fendant be  arrefted  under  it,  and 
put  in  fpecial  bail,  he  thereby  waves 
the  irregularity.    Dalton  ▼•  Bametf 

H.  Si  ^'3'  *30 

6..  The  rule  that  a  voluntary  appear- 
ance (hall  be  of  none  effed  unlefs 
.  fomc  procefs  be  fued  out  within 
14  days  after  fuch  appearance,  can- 
not be  taken  advantage  of  by  any 
but  the  defendant  unlelii  fome  par- 
ticular fravd  is  alleged.  Mackreth 
T.  Ja$kfon%  EtcitutrUt,  H.  25  G.  3. 
408.  fi. 


7.  The  Court  upm  mmkm  referfed  tlie 
outlawry  of  the  defendant  in  a  ctvO 
fuit  upon  his  putting  in  bail  in  the 
alternative,  to  fausfy  the  condem- 
nation money,  or  render  the  prind- 
paU  and  paying  all  cofts,  includiag 
cofts,if  any,  in  the  court  of  Ezche- 
quer»  without  requiring  the  recog- 
nizance of  bail  to  be  for  the  pay- 
ment of  the  condemnation  moncj 
abfoluUly.  GreJ>eam  emd  Amoiber  ▼. 
Grili,  E.  SSO.S.  Page  400 

8.  The  Court  fet  afide  a  latitat  di- 
reded  to  the  (heriff  of  Miidlejae 
for  irregularity.      Price  v.  yael^cm^ 

^.53^.3-  ,  44* 

9*  Judgment  of  non  pros  for  not  ra« 

tenng  the  iffue,  cannot  be   figeed 

unkis  there  be  a  rule  to  enter  the 

iffue  of  the  fame  term  in  which  foch 

judgment  h  figned.     Lanea/Ur  ▼• 

Frafer,  E.  S^G.^.  478 

10.  The  defendant  in  a  country  caufe 
is  entitled  to  eight  days'  notice  to 
plead,  although  he  has  appeared 
and  is  refident  about  two  miles  from 
London*  Holland  v.  Cooke^  Tl 
53  O,  3.  s^ 

11.  The  defendant  was  allowed  to 
enter  fatisfadion  on  the  roll  upon  a 
judgment  obtained  againft  him  in 
this  court  on  his  acknowledging 
fatisfaftion  for  the  amount  oipon  a 
judgment  obtained  by  him  in  C.  P, 
agamft  the  plaintiff  for  a  larrar 
amount,  although  he  had  the  nlara- 
tiff  in  cuftody  in  execution  ox  that 
judgment.  Simffon  v.  Hanky  and 
Another^  T-    53^.3-  69^ 

I  a.  A  copy  of  a  bill  filed,  againft  an 
attorney,  partly  printed  and  pvtly 
written,  otS  one  ihcet  of  paper, 
ftamped  with  a  ^d,  ftamp,  which 
contained  feveral  printed  counts, 
with  two  of  them  ftruck  out^  andw^ 
otherwife  obliterated,  and  exceeded 
17  common  law  folios,  was  held  to 
be  inegular«  as  not  being  a  copy 
written  in  the  ufuarand  accuftomed 
manner^  on  which  the  duty  of  4^. 


RATE. 

.  per  iheet  it  impofed  by  (Ut.  4S  (?.  3. 
€.  149.  fched.  %.  And  it  appear- 
ing that  tl»e  bjll  was  framed  in  the 
Umc  manlier,  with  the  fame  obli- 
terations, the  Court  alfo  fet  that 
afide  as  being  contrary  to  the  prac- 
tice of  the  court.  Hartop  v. 
Jttcieu  Gent.  Om,  tfct  T.  53  G.  3. 
Page  709 

PROCESS. 

ff  phintiffii  fue  out  joint  and  bailable 
proccfs  againd  four  defendants, 
they  cannot  declare  againft  one  fe- 
parately,  though  the  others  are  out 
of  the  jurifdidion  of  the  Court. 
ThampfoH  and  AnolbtTt  Executors^ 
£tfr ,  V.  CtatiTf  KeUett,  and  iv)o 
Others^  H.    53  G.  3.  Sy 

PROMOTIONS^     Pages  564, 566 

QUO  WARRANTO. 

Upon  the  nomioation  of  two  aldermen 
of  a  borough,  in  order  that  one  of 
them  might  be  afterwards  eleAed 
mayor  purfnant  to  charter :  Hdd, 
that  votcf  which  were  given  before 
notice  of  the  ineligibility  of  one  of 
the  candidates,  on  account  of  his 
not  having  received  the  facrament 
within  one  year,  were  not  thrown 
away  fo  as  to  authorize  the  return- 
ing officer  to  return  another  candi- 
date who  was  in  a  minority.  Tht 
Kmg  V.  BrUii,  H.  53  G.  3.        76 

RATE. 

1.  Land,  of  which  the  annual  value 
is  improved  by  afpring  rifing  within 
it,  may  be  rated  to  the  poor  at  fach 
improved  value,  although  the  own- 
ers of  the  land,  who  arc  alfo  occu- 
piers, do  not  receive  any  of  the  pro- 
fits derived  from  the  fpring,    nor 

-   does  any  part  become  >  due  in  the 


RENT. 


»8j 


parlfh  where  the  land  b'es.  *Aie 
King  V.  The  Governor  and  Company 
of  the  New  Rtver,  £.  53  G.  3. 
Page  J03 
The  leflees,  under  the  lord  of  the 
manor,  of  lot  and  free  (hare  of  all 
calamine  raifed  within  the  manor^ 
are  liable  to  be  rated  to  the  poor,  at 
occupiers  ofiandf  in  the  parifh  where 
the  manor  lies ;  non^  of  them  l>eing 
refident  in'  the  parifh.  Tie  King  v. 
Tie  BafiifiMUl  Company,  T.  53  G.  3. 

612 
Where  a  company  were  empowered 
by  ad  of  parliament  to  lay  under 
ground,  through  the  ftrcets  of  a 
towu«  main  pipes  for  the  convey- 
ance of  water,  and  the  inhabitants 
with  the  company's  confent  to  lay 
pipes  communicating  with  fuch  main 
pipes  to  their  ho^ifcs,  paying  to  the 
company  a  rate  for  fuch  privilege  1 
Held  that  the  company  were  rate- 
able to  the  poor  in  the  parifh  where 
the  main  pipes  lay  in  refped  of 
thofe  pipes,  and  the  rates  paid 
thereon.  TAs  King  v.  The  Company 
of  Proprietors  of  Rocbdak  IVater^ 
works ^  T.  53  G.  J.  634 

4.  The  lefTee  of  all  thofe  filhings  of 
the  halves  and  hatvendoles,  with  the 
appurtenants  to  the  halves  due  and 
accuilomed  within  th^  river  Severn, 
between  certain  L'mits  within  a 
manor  bordering  on  the  faid  river, 
and  of  all  royal  nfhes  taken  between 
the  laid  limits,  put  and  wheel  fifh- 
ing  excepted,  under  an  annual  rent, 
is  liable  to  be  rated  to  the  poor  for 
fuch  fifhcfy.  The  King  v.  £/(!/,  T. 
53  G.  3.  652 

REGISTRY, 
See  Ship. 

RENT. 

The  landlord  of  premifes  upon  which 
the  goods  of  his  tenant  are  taken 
in  execution  can  only  claim  from 

the 


7«4      SALE  OF  GOODS. 

tbc  pirty  fuihg  the  execution  the 
rent  dufc  at  the  time  of  taking  the 
goodfi»  and  tiot  that' which  acctnes 
after  the  takiDg,  and  daring  the 
continuance  of  the  fhcrifF  in  poffef- 
fion.  Hofiifu  ▼*  Knightf  and  Bafei 
Mhd  Another  ▼.  Same^  E.  5iG.  3. 
Page  245 

REWARD. 

Where  an  advert ifement  refpedHng  a 
ftolen  child  promifed  a  reward  to 
the  perfon  who  would  give  inform- 
ation where  the  child  wat»  fo  as 
chat  he  might  be  reftored  to  his 
parents^  and  th*^  plaintiff  commoni- 
cated  to  the  defendant  her  fufpicion 
where  the  child  was,  in  order  to  put 
the  matter  into  his  hands  for  his 
benefit »  if  he  chbfe  to  run  the  riflc» 
and  the  child  was  afterwards  re- 
ftored to  its  parents  by  the  exer- 
tions of  the  defendant  a£ling  upon 
the  plaintiff's  communication : 
Held>  that  the  plaintiif  could  not 
recover  from  the  defendanty  to 
whdm  the  reward  had  been  paid* 
either  the  whole  or  any  portion  of 
it.     Fallkky.  Barber^  H.  53  (?.  3. 

108 

SALE, 

See  Sali  or  Goods. 

If  the  flieriff  fell  a  term  under  a  writ 
of  fi.  fii.  which  is  afterwards  fet 
afidc  for  irregularity,  and  the  pro-, 
duce  of  the  Ule  dircAcd  to  be  re- 
turned to  the  termor,  the  termor 
cannot  maintain  eje£lment  to  recover 
his  term  againft  the  vendee  under 
the  (her iff.  Dh^  «»  tkf  Demife  of 
EmmeUf  v.  Thorn,  E,  53  Cr.  3.  425 

SALE  OF  GOODS. 

Where  the  hufband  of  the  plaintiff's 
mother  affigned  his  effeds  to  truf- 
tecs  for  the  benefit  of  his  CTcditors, 
and  abfconded,  leaving  his  wife  in 
pofftfiion  of  his  houfe  and  goods, 
7 


SET-OFf. 

and  notice  of  fuch  afiignmcBt 
advcrtifed  in  the  oewfpaper.  and  the 
goods  were  afterwards  fold  by  the 
truftees  at  public  av^ioo,  and   the 
plaintiff  pnrchafed  them- in  order  to 
accommodate  his  mother,  and  paid 
for  them  at  a  fair  valuation,  and  re- 
moved fome,  but  left  the  greater 
part  in  her  poffei&on :   He&  that 
fuch  purchafe  by  the  plaintiff  would 
prote£b  the  goods  againft  a  judg- 
ment afterwards  obtained  and  exe- 
cution levied  by  a  creditor  of  the 
hufl>and,  who  had  notice  of  the  ai^ 
fignment  at  the  time ;  although  the 
plaintiff  permitted  his  mother  to 
continue  in  poffeffion :  and  there- 
fore he  was  entitled  to  recover  thiem 
from  the-flieriff*     Leonard  v.  Baker, 
E.  53  G.  3.  Page  251 

SCIRE  FACIAS. 

Where  plaintiff  brought  an  a^oo 
againft  two  defendants,  and  pro- 
ceeded to  outlawry  againft  one,  and 
went  on  with  the  a^^  againft  the 
other,  who  died  after  interlocutoiy 
and  before  final  judgment  i  Held 
that  he  cooM  not  have  a  fetre  lacias 
aeafinft  his  admiaiftrator ;  for  not- 
withftaading  the  outlawry,  the  ac- 
tion remained  joint,  and  therefore 
furvived  againft  the  other  defendant. 
Fori  and  Others^  Affq^^t  f^c»  ▼• 
Cmharim  OBvetf  AJnmufirmrix,  He. 
A53G.3.  24a 

SESSIONS, 

5«tf  Appeal,  i.    Certiorari,  i,  a. 

Manpaikus,  4, 5. 

The  juftices  at  fefiSona  may  alter,  their 
judgment  during  the  continuance  of 
the  fcffions.  the  King  v.  The 
Jujllcei  of  Leuefierjhtre^  £\iiG.$. 

SET-OFF. 

See  Attorney,  i.    Practice,  ii. 

I.  Where  a  broker  efitdtd  policies  of 
affurance  in  the  name  of  his  priod^ 


SETTLEMENT. 


7^ 


pal  an<]er  a  del  credere  commifiion : 
Held  that  he  could  not  fct  off  loffes 
Which  happened  on  thofe  policies 

•  in  an  aAion  by  the  underwriter  to  re- 
'  cover  premiums,  although  the  loffes 

•  claimed  were  total,  and  the  broker 
had  accounted  for  them  with  his 
principal.  Cummiog  v.  Fore/fer  and 
Other f,  E.  s^O.S'  Page  494 

«•  It  feems  that  money  due  For  ad- 
vances made  by  a  banker  to  his 
cudomer  upon  a  bond  given  by  the 
'  cuftomer  to  one  of  the  partners,  in 
'  trufc  for  the  reft,  may  be  fel  off  in 
an  account  current  bet^reen  tkem. 
Crofe  and  Others^  Afignees  of  Fca 
and  Others,  Bantrupify  v.  Smiib, 
Thomp/on,  and  Others^  E.  53  C  3. 

545 
$,  A  broker,  who  pays  to  jf.  the  price 
of  goods  fold  by  him  for  ^.  under  a 
del  credere  commiffion^  is  entitled  to 
fet  off  the  amount  ag^inft  the  at- 
fignees  of  B.9  for  whom  he  bought 
the  goods  ^  and  where  the  jury 
found  a  verdi^  difallowing  jfucn 
fet-off,  and  it  was  doubtful  oa  the 
evidence,  whether  the  payment  was 
made  before  difclofure  of  the  name 
of  if.  to  £,f  theCourt  granted  a  new 
tritU.  Morris  and  O.hfrSf  Affignees 
of  Sndlb  and  Others^  Banhrufts,  v. 
Ciiajbj,  T.  SlG.y     '  576 

SETTLEMENT— 3y  ^/rviil«r^i>, 

See  Apprentice, 

Where  J,  G.  was  bound  apprentice 
by  indenture  in  1764  in  the  town* 
flup  ot  C.f  and  upon  the  death  of 
hie  mafter  in  1769  was  afSgned  by 
the  widow  by  indorfement  oq  the 
iodenturef  whereby^r  acquitied  and 
qffigned  over  her  affrentue  y.  G.  for 
all  the  remaiuder  of  his  apprentice- 
Ihipt  and  y.  G»  ferved  under  fuch 
aifiennient  in.  the  townfliip  of  K.f 
which  townihip  lor  the  lail  feven 
years  had  regularly  relieved  the  fa- 
mily  of  ^.  G.  whilft.  redding  in  ano- 
ther pan'fh  :.  Held  tlut  this   was 


evidence  from  which  the  fieffions 
ought  to  have  prcfnmed,  after  fuch 
a  diftance  of  time>  that  the  widow 
was  executrix  and  capable  of  aflign- 
ing  the  apprentice,  and  that  y«  G. 
had  acquired  a  fettlemcnt  in  iif.,  and 
confequently  that  his  fon,  who  had 
gained  no  fettlemeut  for  himfelf^ 
was  there  fettled ;  and  the  feffions 
having  drawn  a  contrary  conolufioOf 
this  Court  qua(hed  the  order  of 
fefiions.  The  King  v.  The  Inhahitante 
ofBamJky,  E.  53  G.  j.    Page  377 

SETTLEM.ENT  .-*  if  Ceriijeate. 

A  parifli  certificate  granted  to  T.  C. 
and  y.  his  wife,  engaging  to  receive 
them,  their  child  or  children  horn  or 
to  be  horn^  only  extends  to  a  (on, 
born  at  the  time  of  grduting  the 
certificate  fo  long  as  he  continues  a 

J>art  of  his  father's  family ;  there* 
ore  where  the  fon  married,  and 
refided  with  his  family  apart  from 
his  father,  in  the  certified  parifli : 
Held  tliat  his  apprentice  gs^iqcd  a 
fettlemcnt  by  ferving  him  in  th£ 
faid  parifh.  The  King  v.  The  Inha* 
hit  ants  of  the  Townfhip  of  Thwaitesp 
T.  53  G.  3.  .  669 

SETTLEMENT— ^jf  Eftate. 

I.  Where  the  pauper  purchafed  a  mef« 
fuage  for  52/.,  under  an  agreemcot 
that  the  vendor  (houkl  aMow  40I. 
of  the  purcha£e*moaey  to  lemain 
upon  mortgage,  and  fuch  mortgjage 
was  accordiftgly  made,  aad  iiL 
only  paid  by  the  pauper  to  the  ven* 
dor,  who  kept,  the  title^eedis  ia 
his  handu,  hi^t  the  pauper  took 
poffcffioD,  iind  refided  in  it  for  fome 
years,  but  wat  uoaUe  to  pay  the 
re(l  of  the  purchafe-mooey,  and 
afterwards  agreed  to  fell  it  to  B. 
for  60/.,  who  thereupon  paid  the 
40/.  to  the  origiaal  vendor,  i^on 
his  delivering  up  to  him.  the  title- 
deeds*  and  the  remaining  aci.  to 
«t}i^  pauper>  on  the  ex£«nliaaof  the 
conveyance 
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SETTLEMENPT. 


eonfeyaacc  to  hitUf  at  which  time 
the  pauper  quitted  the  meffuag*e» 
not  haviag  refided  on  it  40  days 
after  the  paymeot  of  the  40/.  to  the 
ongioal  vendor:  Held  that  the 
pauper  did  not  gain  a  fettlement 
by  refidence  on  fuch  eftate.  Tite 
Kmg  T.  Tbe  Inhabitanit  of  Olney^ 

£.  53  G' 3'  Pag€387 

s.  Where  a  pauper*  at  freeman  of  a 
-town,  wai  entitled,  during  his  refi- 
dence there,  together  with  the  other 
freemen,  to  a  ftinted  common  of 
pa  dure  on  a  neighbouring  moor  for 
nit  own  cattle,  and  alfo  to  a  right 
to  cut  peat  for  his  own  ufe,  and 
get  limeftones,  &c.  on  the  moor, 
and  to  put  hit  children  to  the 
town-fchool  free  of  expence,  at 
which  two  of  hit  children  were 
placed  it  the  time  of  his  remoral ; 
bat  it  did  not  appear  that  he  had 
ever  exercifed  the  common  of  paf- 
ture,  or  had  any  cattle  with  which 
to  ezercife  it:  Held  that  thefe 
right t  did  net  amount  to  fuch  an 
eflate  as  to  make  him  irremovable. 
The  King  v.  The  Jnhabkantj  of  the 
Townflnp  ofWarlnvorth^  E.  53  G.  3. 

473 

SETTLEMENT  — 3y  Hmng  and 
Servlccm 

I.  The  40  days  refidenoe  neceflary  to 
confer  a  fettlement  by  hiring  and 
fcrvice,  muft  be  within  the  compaft 
of  a  year.  The  King  v.  The  In^ 
JkabiUmSs  of  Dcuham^  H.  53  G.  3. 

%ti 

t*  Where  the  father  of  the  pauper 
contraAed  with  J,  S.  that  hit  Ion 
ihould  be  vHth  him,  and  fhould 
work  with  him  for  two  years,  and 
have  what  he  got,  and  fhould  alfew 
2x.  per  week  out  of  his  gains  to 
y.  iS.,  viz.  I/,  for  teaching  him  the 
bufiAeft  of  a  frame-knitter,  gj.  for 
the  i«nt  of  a  frame,  and  tJ.  for  the 
flanding:  Held  that  this  wat  a 
cootraS  of  hirinjr  and  fervicci  and 


not  an  apprentioeflup ;  and  that  tlie 
fon's  having  ferved  under  it  was 
evidence  that  he  had  ad^Kcd  the 
contrad  made  by  his  father  ;  nod 
therefofe  he  was  entitled  to  a  fettle* 
ment  by  fuch  hiring  and  icrricc. 
The  King  v.  The  InlMKumit  mf  Bar- 
haehf  E.  C3  G.  3.  Fag^e  370 

.  Hiring  fur  a  year  at  13/.  6i/.  per 
week,  and  to  be  at  liberty  to  be 
abfent  during  the  (hcep-(hearin|r 
feafon,  but  to  find  a  fit  man,  at  his 
ovm  expence^  to  do  his  work  daring 
his  abfence,  huA  his  ovm  ^ue^et  #•  gm 
on  during  the  9uhok  time^  will  not  gam 
a  fettlement.  The  King  v.  The  Jm^ 
hMtants  of  ArSngiom,  T*  53  (?•  5* 

6z% 

SETTLEMENT— ^^  «  Tenemem  ^ 
icl.  a  year* 

I.  Where  the  pauper  having  a  free- 
hold eftate  in  the  parifli  of  ^.  which 
he  hdfl  let  for  50/*  per  annam, 
rented  a  tenement  in  the  parilh  of 
B^  of  the  value  of  eight  guineas  per 
aunum>  and  refided  there  40  days  : 
Held  that  he  did  not  gain  a  fettle* 
ment  in  B.;  as  he  could  not  be 
confidered  as  the  occupier  of  the 
freehold  eftate.  7he  King  v.  The 
Jnhaiifsnti  ef   Sotah  Bemfiert^    H., 

53^-3-  •"     «54' 

a.  Where  a  pauper  rented  feparate 
tenements  of  the  joint  yearly  value 
of  10/.,  in  the  parifties  of  T,  and  Jl., 
and  had  a  houle  in  each,  in  one  of 
which  in  R.^  hit  family  refided,  and 
he  fometimet  flcpt  in  one  and  fome- 
times  in  the  other*  and  on  the  bft 
night  of  hit  holding  the  tcnemeat 
in  /{•,  having  ilept  the  precedinfl^ 
night  in  7*.,  he  came  to  R.  to  pack 
up  hit  furniture  and  fetch  back  hh 
family,  and  oa^ed  the  night  there^ 
but  did  not  deep  or  go  to  bed,  but 
was  occupied  in  moving,  and  left 
the  houfe  with  hit  family  very  early 
the  neat  morning :  Held  that  his 
fettlement  wat  at  R.    The  King  v. 

Tie 


SHIP. 

7Af  InhaiitMtt  of  Rmgwood.   E,  } 
53  G.  3.  Page  381 

3*  The  renting  an  acre  of  land  at  8/., 
from  Eq/Ur  to  OBober^  for  planting 
potatoes,  where  the  land  had  been 

,  prcTiottfly  dug  by  the  landlord  for 
that  purpofe,  and  would  not  have 
been  let  for  more  than  half  that 
price  if  it  had  not  been  dug,  was 
confider«d  as  a  tenement  of  the 
yearly  value  of  8/.»  although  the 
cafe  ftated  that  in  a  common  way 
.  an  acre  of  fuch  land  would  not  let 
for  more  than  lA  ib. 

4«  Renting  the  tolls  of  abridge^  Tefted 
by  a£t  of  parliament  in  a  company 
of  proprietors  who  are  declared  a 
corporation^  will  confer  a  fettle* 
ment,  although  the  (hares  of  the 
proprietors  are  naAtperhna!  eftate^ 
and  the  renting  is  not  ftated  to  be 
by  deed.  Tht  Kh^  v.  Tie  InbaU- 
tanit  o/Bubwkbt  E.  ^3  G.  3.    514 

5*  The  13  G.  3*  r.84.  (Genenil  Turn- 
pike  Ad),  which  prohibits  perfons 
irom  gaining  a  fettlement  by  rent- 
ing the  tolls  of  turnpike  roads,  docs 
not  extend  to  the  tolb  of  a  bridge, 
which  bridge  does  not  appear  to  be 
part  of  the  turnpike  road*  ib. 

SHERIFF, 

§ie  MOMSY  HAD  AND    aiCllYSD^    I* 

Sale. 

SHIP- 

The  purchafer  of  a  (hip  which  appears 
by  the  fentence  of  condemnation  in 
the  vice-admiralty  court  abroad  to 
have  been  taken  and  condemned  for 
being  engaged  in  the  Have  trade,  is 
not  entitled  to  regifter  fuch  (hip  at 
the  cu(lom«houfc under  the  26  G.  3. 

.  €,  60.,  as  the  owner  of  a  fhip  taken 
and  condemned  as  lawful  prize,  al* 
though    he  produce   a    certificate 

.  from  the  Judge  of  the  court  abroad 
certifying  that  the  ihip  was  con- 
demacd  as  lawful  prixe.    Tbi  King 


STAMP. 
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V,  Tbe  CdUSor  and  Comfiroller  of 
tU  Cnfioms  in  London^  E.  53  G.  %. 
Pafi 


Page  262 


SLANDER. 


1.  In  an  adion  of  dander,  imputing  a 
fpccific  charge  of  unnatural,  prac-  • 
tices  to  plaintMf,  where  the  declara- 
tion contains  the  ufual  allegation  of 
good  fame,  &c«,  the  defendant  may, 
upon  crofs- examination,  a(k  the 
plaintiff's  witneis  whether  he  had 
not  heard  reports  in  the  neighbour- 
hood that  the  plaintiff  had  been 
guilty  of  fifflOar  praAiccs,  in.  order 
to  diminifh  the  damages.  ,.^^,„^  r. 
Moor,  '£.  53  G.  3.  284  . 

2.  Where  the  plaintiff  declared  that 
he  had  been  a  woolftapler  at  Cian? 
cefietf  and  was  a  brewer  at  Oxford^ 
and  that  defendant  fpoke  of  him  aa 
fuch  trader  thefe  words  1  <'  Mr.  H. 
(the  plaintiff)  and  JB.  have  both 
been  bankrupts,  Mr.  H.  at  Cxtai- 
cefieri*  and  gave  no  evidence  of  his 
having  been  a  woolftapler,  but  onir 
that  he  was  a  brewer  at  Onfordp 
and  proved  the  words  fpoken  ta 
have  b^cn  thefe.  He  was  a  bank* 
rupt  at  CirenceBer^  &c.  Held  that 
this  proof  fuftained  the  allegatien 
that  the  words  were  fpoken  of  him 
in  his  trade  of  a  brewer,  for  a 
trader  at  Omford  may  be  a  bank- 
rupt at  Cinmefier.  Hall  v.  Snaib^ 
E.^lG.%,  887 

SLANDER  OF  TITLE, 
fiif  Title,  SLandbr  or. 

STAMP, 
Stt  Appaf  NTiCB.    Bills  ov  Ex-* 

CHAMOB,   2.      PbACTICB,  12. 

1.  Ill  an  indenture  of  apprenticefhip 
a  covenant  by  the  apprentice  to 
allow  hb  maftcr  2/.  per  week,  .and 
to  have  wages  and  provide  for  him- 
felf  during  the  term,  does  not  re- 
quire the  additional  ftamp  required 

^1 
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STATUTES. 


by  ^^G*$.c  $8.  upon  an  tnclen* 
turc  %vhere  «  lum  of  money  is  con- 
tra^«d  for  with  the  apprcotict*. 
Tl>e  King  V.  The  InbaHtanit  of  the 
Townjblp'of  BraJford,  H,  S3  G.  3 
Page  151 
4|,  A  iniftil)(^«  ni94e  by  the  «gcat  in 
4ccUriRg  the  i^ivcrtfil  in  the  margin 
«f  lh«  policy  to  be  ou  a  (hip  by  a 
wroi9^  i^VK^  may  he  unified  by 
infrrting  the  true  name,  without  a 
fre{h  ft«mp.     J^(fHuf»n  ami  Qthcn 

STATUTES. 

Hen,  VIII. 

••.  r.  1 1.  /  2.     Firft-buits.  2 13 

jE^w.  VI. 
'2^3.^.13.    Tixhwji  66 

EH* 

5.  ^.4./  15.    Wages.  190 

13.  ^.  7«     Bankrupt.  67^ 

I.  ^.6.  /.  3.    Wages.  190 

«.  15.     Bankrupt.  676 

21.  <.  19*  /•  II*     Bankrupt.         335 

^:4ijri^  U. 

15  &  14.  f.  12./.  I.  SettkaUBt.  221 

16  5e  17.  f«  B.    Jeofaiia.  247 
«^  «.  3.    Frauds.  294 

^tfWW  II.  , 
I.  a  17.  /  3*     Settlement.         222 

WUL  &  JIf  . 

5  &  4.  c./i  i^y.  3«  7*  Sctllfment  2 22 

5&:  6.  f.  11./ 3.    Cofts.  268 

8  &  9.  f .  30.  /,  I .     Sctricmcnt.  674 

/.4.     Settle^icnt.  292 

,  8k  c^i\^  .Reot.  346 

George  I. 

23»  r.  23*  /.  5.    Clothiers.         624 

0MN  II; 

J.  #.  30.  /  9.    Bankrupt.  i  82 


TITHES. 

G/«f^#II. 

6.  r.37.     Bailat;ds. 
13.  c.  I  ?.  /  5.     Certiorari, 

G«i.  III. 


tio 

6it 


13. 


« 


48. 

SO. 
51 


«.  -jS.  /  80.    Highway-.  41 1 

c  84.     Turnpike  »d.  5IX 

16.  tf.  30.     Deer  fteah'ng  446 
23.   €.  9^- /•  4-      Collector    of 

Taxes.    Comiuittee^mao.  482 

26.  tf.  6o.    Ship- regillry.  s62 
35*  (•  1 17.   Staiaforthaod  Kcad« 

by  Canal  Company.  32 

39^40.  r,  104.    Co{U.  593 

42.  r.38.     Brewing.  595 

tf.  57.    Convoy.  4^ 

«.  99 .  /.  3  3  •    Diftrefa.  6c6 

c.  14a    ti«iftol  harbour.  J^ 

c.  161.    Ta^es.  601 

c.ijU.    Stamp.  1^1 

«•  1 1  •     Brt  ftol  port.  s  69 

'•  ^49*  ^A«^  9*    Duty.  709 

c,  lod.  /  2.    laapr^.  22  j 
^.60.     Briftol  Canal  Con- 

paoy.  569 

tf.  87.     Brewing.  595 

c.iad.     Huftings.  285 

TAXES, 

^  5^«  CoLLBCTOa  OF  TaZBV. 

The  coUcdor  of  the  houfe  and  window 
tax  under  43  €•  3.  c.  161.  may 
diilraiuy  for  arrears  of  thofe  taxes, 
the  goods  ef  a  third  perfon  found 
on  the  preraifea  charged,  though 
the  goods  are  only  borrowed,  and 
the  perfon  in-arrear  has  other  goods 
of  his  own  on  the  prenufes  fufficiest 
to  fatisfy  the  arrears.  Juftm  ▼• 
Dixon^  T-  53  G.  3.  601 

TITHES. 
farWiTNtaSf  3. 

In  an  adion  on  the  ftat.  2^3  id.  6. 
f.  13.,  for  not  fetting  out  tht  tithe 
of  wheat,  barley,  oats,  peat,  and 
vetches,  the  jury  found  a  cuftom 
throughout  the  pan'Oi  fortheparfoo 
to  take  the  nth  fhock  of  wheats 
and  the  tithcock  of  barley,  ftc: 

Held 


TITLE,  SLANDER  OF, 

HeM,  that  there  was  a  fufficieUt 
confideratioa  for  the  cuftom  at  to 
the  wheat,  it  appearing  that  the 
farmer  had  always  been  ufed  to  put 
the  (heaves  into  (hocks,  and  in  cafe 
of  bad  weather  to  opea  them  to 
drj,  and  therefore  the  cuftom  was 
good:  but  as  to  the  barley,  &c., 
there  was  no  fufficient  confidera- 
tton,  it  appearing  that  the  farmer 
only  put  them  into  cocks  without 
doing  any  thing  farther,  except 
that  in  cafe  of  wet  weather,  before 
the  parfon  tithed  them,  he  opened 
the  cocks  of  barley  and  oats,  and 

Jmt  them  up  again,  which  was  in 
9i€t  for  his  own  benefit :  the  cuftom 
therefore  as  to  the  barley,  oats, 
peas,  and  vetches  was  held  void. 
Smftif  Cltrk,  v.  Samhrooi,  U. 
53  G,  3.  Page  66 

TITLE,  SLANDER  OF. 

1.  Where  the  declaration  ftated  that 
jthe  plaintiff  was  lawfully  poiFcfled 
of  mines  and  ore  gotteu  and  to  be 
gotten  ffom  them,  and  was  in 
treaty  for  the  fale  of  the  ore,  and 
that  the  defendant  publiihed  a  ma- 
licious, injurious,  and  unlawful 
advertifemcnt  cautioning  perfons 
againft  purchafing  the  ore,  &c., 
per  quod  he  was  prevented  from 
felling;  to  which  the  defendant 
pleaded  in  juflification  that  the  ad- 
Tcntuiera  of,  or  perfons  having  an 
intereft  or  (hares  in  the  mines, 
thought  it  their  duty  to  caution 
perfons  agaiitft  purchafing  the  ore, 
&C.  (punuing  the  words  of  the  ad- 
Terti(etnent)  ;  this  plea  was  held 
iU  on  fpecial  demurrer ;  ift,  becaufe 
it  did  not  difdofe  the  names  of  the 
adventurers,  or  who  they  were  \  and 
sidly,  becaufe  it  did  not  (hew  that 
the  defendant,  in  publifliing  the  ad- 
vcftifement,  adfced  under  the  direc- 

i  tion  of  the  adventurers.    The  alle- 
gation  by  plaintiff  that  he  wa^  law ' 
Vol.  I. 
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fully  poffeffed  of  the  mines  and  ore, 
feems  a  fufficient  allegation  of  title, 
unlefs  fpecially  demurred  to.  The 
allegation  that  the  defendant  pub* 
li(hcd  a  malicious,  iojorious,  and  un- 
lawfal  advertifemcnt,  feems  good 
without  the  word  falfe.  •  Rowe  v. 
Rpoth*  Sawu  T.  Hoar  the  Touuger^ 
E.  gSG.t.  Page  304 

3.  In  an  aaion  for  (lander  of  title 
conveyed  in  a  letter,  to  a  perfon 
about  to  purchafe  the  *  eilate  of 
'plaintiffi  imputing  infanity  to  /*., 
from  whom  the  pUintiff  purchafed 
it,  and  that  the  title  would  there- 
fore be  difputed,  per  quod  the  per- 
fon refufed  to  complete  the  pur- 
chafe: Held  that  the  defendant, 
^ho  had  married  the  fitter  of  /\, 
who  was  heir  at  law  to  her  brother, 
in  the  event  of  his  dying  without 
iffue,  was  not  to  be  confidcred  as 
a  mere  ffrai^er ;  and  that  the 
queftion  for  the  jury  was  not  whe- 
ther they  were  latisficd  as  men  of 
good  fenfe  and  good  underftanding 
that  r.  was  infane,  or  that  the  de- 
fendant entertained  a  perfuafion 
that  he  was  tnfiine  upon  fucb 
grounds  as  would  have  perfuaded  a 
man  of  found  fenfe  and  knowledge 
of  bufinefs,  but  whether  he  aded 
bona  fide  in  the  communication 
which  he  made,  believing  it  to  be 

.  true,  as  he  judged  according  to  his 
own  underftandmg,  and  under  fuch 
impreffions  as  his  fituation  and  cha- 
racter were  likely  to  beget.  Pia 
V.  Donowuif  r.     53  G*  3.  639 

^    TOLLS, 

AsrSaTTLlMENT   BY    TfNIMlMT, 

4»S- 

TRESPASS, 

&0D18TRBSS,  3. 

TROVER. 

In  trover  againft  feveral  defendants, 
all  cannot  be  found  guilty  on  the 
|G  fiune 
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fiime  count,  without  proof  of  a 
joint  converfion  by  all;  therefore 
where  plaintiff  brought  trover  for 
goods  againft  A,  and  J?,  bankrupts, 
and  C.  and  D.  their  aflignees,  and 
proved  that  the  bankruptSf  before 
the  bankruptcy!  received  and  after- 
wards difpofed  of  the  goods  by  way 
of  pledge,  having  no  authority  (o 
to  do ;  and  that  tne  afiignees*  after 
the  bankruptcy,  took  poffefiBon  of 
the  goods,  and  rcfufed  to  deliver 
them  to  the  plaintiff  on  demand, 
and  the  jury  found  all  the  defen- 
dants guilty,  there  bein^  only  one 
count  in  the-  declaration:  Held 
that  the  evidence  did  not  warrant 
fuch  finding.  Nkdl  v«  Gknme  amd 
four  Others,  and  G.  Sharpen  W. 
SbarpCf  and  G,  Sharpe^  the  Tomiger^ 
T.    53^-3-  Pagcs88 

TURNPIKE  ACT, 

See  SfiTTLEMBNT    BY  A  TfiNfiMENT 
OV  lo/.  A*YBAR,   5. 

USURY. 

An  indenture  affigning  to  the  plain- 
tiffs a  contrad  for  the  purchafe  of 
timber,  upon  certain  trufts  for  fe« 
curing  to  themfdves  out  of  the 
proceeds  the  re-payment  of  the 
purchafe-money  advanced  by  them, 
and  alfo  of  a  certain  balance  before 
due  to  them,  together  with  intereft 
thereon  at  5/.  per  cent,  up  to  the 
time  of  payment,  and  alfo  the  fur- 
ther fum  of  200/.  as  and  for  a  re^ 
fonable  profit  and  compenfation  for 
the  trouble  they  would  be  at  in  the 
bufinefs,  and  alfo  all  coftsy  charines, 
damages,  and  ezpences  which  they 
might  be  yvX  to  on  account  of  the 
prcmifes,  is  not  ufurious  upon  the 
lace  of  it  1  for  the  200/.  allowed 
for  trouble  is  not  neoeffarily  to  be  in- 
tended as  A  colourable  f«fervation 
of  further  intereft  beyond  the  legal 
intereft,  but  as  a  compeniation  For 
trouble  not  comprehended  within 


WILL. 

the  words,  cofts,  charges,  danagef , 
and  expencct ;  neither  is  it  fo  escef- 
five  as  to  be  intended  ss  ofoiioas 
on  that  account.  Pabmar  amd  WiL 
hhu  V.  Baher,  ff.  53  G.  3- 
Fagc56 

VENDOR  AND  VENDEE. 
See  Sale. 

WARRANT  OF  ATTORNEY. 

Where  defendants  gave  awairant  of 
attorney  to  fecure  a  fum  certain  to 
be  paid  half-yearly  by  inftahnents, 
with  intereft,  on  fpecified  days,  and 
that  the  plaintiff  ihould  be  at  U- 
berty  to  enter  up  judgment  tbcreon 
immediately,  but  no  exccucion  to 
be  iffued  till  default  made  in  pay- 
ment of  the  fiud  fum,  with  intmft 
as  aforeiaid,  by  inftalmenu,  and  in 
the  manner  hereinbore  mentioned : 
Held  that  the  plaintiff  might  take 
out  execution  tor  the  whole  on  de- 
fault in  payment  of  the  ^fir/i  inftaJ- 
ment.  Leveruige  v.  Forty  and  Amo^ 
ther,  T.    53  G.  3.  706 

WEAVERS, 
See  Mandamus,  3. 

WESTMINSTER,  CITY  OF, 
See  Hustings. 

WILL. 
The  29  CoTm  2.  c«  3*,  which  requires 
a  wiu  of  lands  to  be  attefted  and 
fubfcribed  in  the  prefence  of  the 
devifor,  means  that  he  ihouU  be 
in  a  fituation  that  he  may  fee  the 
witncfles  atteft:  therefore  where 
the  attefting  witneffes  retired  firom 
the  room  where  the  tefUtor  had 
figned,  and  fubfcribed  thcxr  names 
in  an  adioining  room,  and  the  jury 
found  that  from  one  part  of  tefta- 
tor's  room  a  perfoo  by  inclining 
himfelf  forwards  with  his  bead 
out  at  the  door  might  have  feen 
the  witneffesy  but  that  the  teibtor 
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was  not  in  fuch  a  finiation  in  the 
room  that  he  might  by  to  inclinins 
have  feen  them :  Held  that  the  will 
was  not  duly  atteftcd.  Doe,  an 
the  demfe  of  IVrigbt  and  Others,  v. 
MamfoUand  AnMer,  £.  53  G.  3. 
Page  294 

WITNESS, 
See  mLL. 

!•  The  firft  and  fecond  underwriters 
upon  a  policy  of  afiurance,  who 
have  paid  the  lofs  upon  an  under- 
taking made  to  them  by  the  af- 
fured  to  repay  the  money  in  cafe 
they  failed  in  an    adion  brought 
by  them  againft  a  fubfequent  un- 
derwriter»  feem  not  to  be  compe- 
tent witnefles  for  the  defendant  in 
that  adion,  to  prove  that  one  of 
the  aflured  when  he   cffeded  the 
policy,     mifreprefented    to     them 
that  it  was  a  fummer  inftead  of  a 
winter  riik  ;  but  if  on  the  firft  trial 
of  that  adion,  it  does  not  appear 
whether     the     undertaking    was 
made   to    the    witneiFes    at    the 
-  time  they  paid  the  lofs  or  after- 
wards, and    after  the  adion  was 
conunenced,  this   Court  will  fend 
the  cafe  down  to    a  'fecond  trial 
in   order  to    afcertain    that  fa£L 
Forrefier  md  Others  v.  Pigou,  H: 


2.  In  an  a6Uon  of  flander,  imputing 
a  fpecific  charge  of  unnatural  prac- 
tices to  the  plaintiff,  where  the 
declaration  contains  the  ofual 'al- 
legation of-  good  fame,    &c.»  the^ 

.  defendant  may,  upon  crofs-exaroi- 
nation,  aik  the  plaintiff's  witnefs 
whether  he  had  not  heard  reports 
in  the  neighbourhood  that  the 
plaintiff  had  been  guilty  of  (imilar 
pradioes,  in  order  to  diminiih  the 
damages.  r.Moor,  E.  53  G.$* 

Page  284 
Adion  againft  .  the  defendant, 
occupier  of  a  farm  in  the  town- 
(hip  of  Down  Holland,  for  not  fet- 
ting  out  tithes.  Defence,  a  farm 
modus;  and  the  plaintiff  /hewed 
by  funreys  and  terriers  that  no 
modus  within  the  townfliip  was 
mentioned  in  them  $  asainft  which 
the  defendant  prored  oy  wttneffes 
an  uniform  payment  of  a  fum  cer- 
tain in  refped  of  his  tenement  for 
upwards  of  co  years :  Held  that 
the  plaintiff'^might  on  crofs-exami- 
nation  aik  thofe  witneffes  whether 
other  tenements  in  Down  Holland 
did  not  pay  a  fimilar  fum.  Bhtn^ 
dell.  Clerk,  and  Thon^on  ?.  How 
ard,  E.    53  Cr.  3.  292 
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